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S. 20— Hundi executed for balance 


of amount due in respect of certain j 
transactions — Suit on hundi — Transac- ! 
tions do not form part of cause of action 

227a I 

S. 44 — Decree of Native State is a I 

foreign decree — S. 44 merely altera pro- 
cedure of its enforcement 307a 

S, 44 — British Court has power to 

consider whether (l) it is a valid decree 
(2) whether it is enforceable (3) whether i 
Court had jurisdiction 3075- 

S. 44 — Defendant submits to juris- 
diction of foreign Court — Executing 
Court shall not require proof for its 
jurisdiction — Decree of foreign Court 
“Id absenlem” — Decree is a nullity and 
unenforceable in British India 307c 

S. 47 and 0. 21, Lr. 2 and 11 {e) — 

Decree satisfied out of Court — Payment 
not certified — Application for execution 
filed containing false statement that 
there was no adjustment — Court cannot 
permit unjust order in execution 217 

S. 80 — Suit against Secretary of 

State — Defendant's agent threatening, 
injury before expiry of notice — Institu- * 
tion of suit during currency of notico 
period is justified 29G 

iS. 89, Sch 2 — Arbitration between- 

parties to suit without order of Court 
comes under provisions of Sch. 2 

125 (2) a 

S. 92— Suit by executor against an- 
other charging him with misapplying of 
property praying for permanent injunc- 
tion restraining defendant from manag- 
ing without plaintiff’s consent — Suit 
not framed in relation to any charitable 
or religious object — Suit might be trea- 
ted as administration suit by one trustee 
against another with whose conduct be 
was dissatisfied 281 

iS. 92 — Bombay Court of Wards 

Act (1905), Ss. 31 and 32 — Suit under 
S. 92, Civil P. C., against Government 
wards is not bad for want of statutory 
notice or because guardian is not named 
from commencement of suit 150a 

S 92 — Omission to name guardian 

in suit against minor is mere irregula- 
rity in procedure 1505 

S. 97 — Frolirainary decree — Appeal 

against is not after final decree permitted 

228 

S. 97 — Combined appeal against 

preliminary and final decree is legal 

202(1) 
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Civil P. C. 

■ S, 100 — Contract Act (1872), S. 70 

— Question for decision under S. 70 is 
question of fact 302a 

S. 100 — Decision of issue tried on 

grounds mentioned in section — Appeal 
lies 147c 

S. 102— Suit cognizable by Small 

Cause Court refers to nature of suit and 
not to Court which tries it — Eent suit 
for Rs. 250 tried in regular Court is 
coguizable by Small Cause Court 106 
S. 107 and 0. 41, R. 23 — Suit to set 
aside adoption on ground of fraud dis- 
missed — Adoption sought to be set aside 
in appeal on ground of undue influence 
— Plaint allowed to be amended to be 
brought in accord with case put forward 
in appeal— Remand directing taking of 
supplementray written statement raising 
of fresh issues and decision is not per- 
mitted — Court in making such remand 
commits material irregularity — Appel- 
late Court can give relief if it found case 
of undue influence established — Civil 
P. C. (1882), S. 564— Specihc Relief Act 
(1877). S. 38 275 

S. 110 — Suit for injunction and 
declaration — Subject-matter of suit— 
Value of, exceeding pecuniary jurisdic- 
tion— Suit lies in Second Class Subordi- 
nate Judge’s Court — No representation 
as to real value is made 66 

"'Ss, 115 and 145 Sureties’ liability 
continues oven for legal representative 
of judgment-debtor brought on record 
and he cannot be discharged until exe- 
cution — Wrong order in discharging 
surety can be interfered with under 
S. 115 55 

Ss, 145 and 115— Sureties’ liability 
continues even for legal representative 
of judgment-debtor brought on record 

and he cannot be discharged until exe- 
cution — Wrong order in discharging 
surety can be interfered with und°r 
S. 115 55 

—0. 1, iJ, 3 and 0. 2, 2 and 3 — 

Different alienations by one person in 
favour of different alienees—Validity of 
alienations challenged after alienor’s 

death Cause of action supplied by the 

alienation is not identical with cause of 
action supplied by another — Joinder of 
causes of action is permissible though 
not obligatory 3 ]^q 

. ® ^'^d 0. 6, 17 — Commu- 

nity divided into two sections M and S 

Meeting of members of M section at- 


Civi] P. C. 

tended by only GO out of 183 authorizing 
plaintiffs to sue S section — After insti- 
tution 112 members consenting remain- 
ing 71 supporting defendant — Suit on 
behalf of members not consenting, is in- 
competent — Authority being lacking at 
time of suit — It must fail — Subsequent 
consent is of no avail — Permission to 
amend cannot be granted 261 

0. 2, By. 2 and 3 and 0. 1, B. 3 


Different alienations by one person in 
favour of different alienees — Validity of 
alienations challenged after alienor’s 
death — Cause of action supplied by the 
alienation is not identical with cause of 
action supplied by another — Joinder of 
causes of action is permissible though 
not obligatory 310 

0. 6, B. 17 and 0. 1, B. 8 — Commu- 
nity divided into two sections M and S 
— Meeting of members of M section at- 
tended by only 60 out of 183 authorizing 
plaintiff to sue S section — After institu- 
tion 112 members consenting remaining 
71 supporting defendant— Suit on behalf 
of members not consenting is incompe- 
tent— Authority being lacking at time of 
suit it must fail — Subsequent consent 
is of DO avail — Permission to amend 
cannot be granted 26 L 

0. 8, Br. 3, 4 and 5 — Scope and ob- 
ject of They are to introduce practice- 
of pleadings in England 103a 

0. 8, Br. 3, 4 and 5 — Fact not speci- 
fically and expressly denied must be taken 
to be admitted 1035 

0. 8, B. 6— Suit for accounts — Set 
off for wages can be claimed — Parties’' 
character is not changed 139 

0. 21, B. 1 Recital in sale certifi- 
cate Eff’ect of It affects only judg- 
ment-debtor’s right and not of others- 

61c- 

0. 21, Br. 2 and 11 {e) and S. 47 — 

Decree satisfied out of Court — Payment 
not certified — Applications for execution 
filed containing false statement that 
there was no adjustment— Court cannot 
permit unjust order in execution 217 

0. 21, 6 ajid 7 — Dispensing with 

proof of jurisdiction applies to decrees 
of British Courts and not to foreign 
decrees 307t? 

0. 21, B. 72 — Failure to obtain leave 

to bid by decree-holder makes sale void- 
able if application made within time— 
It is mere irregularity 61a 
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0. 2i, R. 79 — Purchaser of shares 

afc Court sale is not of right eutitletl to 
have shares transferred to his name 

Uld 

0. 21, R, 83'— Application to set 

aside auction sale hy judginent-dehcor 
after transferring property is main- 
tainable 

(). 21, R. 89 — Object of, stated 57/) 

(). 21. R. 89— Purchaser acquiring 

title before auction sale can apply under 

n. 89 '■> 7 '^ 

0. 23 R. 3 — Application to obtain 

decree on award cannot bo made undot 

R. 3 125(2)c 

0, 34. Rr. 4 and 5 — No appeal filed 

ag linst iireliininary decree under O. 31, 
R. d — Correctness of preliminary decree 
-cannot ho questioned in appeal from 
linal decree under O. 31, B. 5 T. P. Act 
(1882), Ss. 88 and 89 305a- 

0. 34. R. 5 (2)— Dekkhan Agricultu- 
rist’s Belief Act (1879), S. 15(b)(1) De- 
fault in payment of instalments — Sale 
of portion of mortgaged propsrty— Final 
decree — Application for under 0. 34, 
B, 5 (2) is not necessary 99 

0, 34, R. 14 — Provisions of S. 99, 

T. P. Act (now repealed) made sale 
voidable and uot void 615 

0. -41, /2. 23 a7id S. 107— Suit to 

sot aside adoption on ground of fraud 
dismissed — Adoption sought to ho sot 
aside in appeal on ground of undue in- 
ihionce — Plaint allowed to be amended 
to be brought in accord with case put 
forward in appeal — Remand directing 
taking of supplementary written state- 
ment raising of fresh issues and decision 
is not permitted — Court, in making such 
remand commits material irregularity — 
Appellate Court can give relief if it 
found case of undue influence established 

275 

Sell. 2 — Arbitrators can rely on cus- 
tom aud if within their scope can award 
that buyer sliall take goods not per 

samplo at reduced price 4c 

Companies Act {7 of 1913) 

-S 38 — Conditions precedent to a)i- 

peal are lower Court should direct ques- 
tion of law to bo tried and should come 
to some decision thereon 147/) 

S. 3'8, Proviso— is general 

reservation on all clauses of section 

147a 

Company 

Liquidation — Contributory — Share- 


Company 

holder misrepresented that bis shares 
were sold as directed Ho liowever re- 
ceived dividend warrants which he re- 
turned duly signed to be handed over to 
purchaser — Receipt of dividend warrant 
was notice of his name remaining as 
share-holder — lie was therefore rightly 
liohl liable as contril)utory — He was not 
entitled to damages for misrepresenta- 
tion 

Contract 

Construction — Contract for sale of 

goods — Defendants liable under contract 
for immediate despatch cf goo4s ordered 
which wore in their possession and for 
l)alanoe intimation wns to bo given to 
plaintiffs of their probable arrival who 
ware not to refuse for delay Defendants 
vendors liaving discretion to send or not 
to send every single article out of those 
mentioned in order — Ijirgo quantity of 
goods ordered — Defendants expressing 
inability to comply with order owing to 
war conditions — Suit for damages As 
Boon as plaintiffs placed orders contract 
became binding — Contract not indohnito 
by reason of omission of maximum limit 
of purchase — Court can refuse damages 
for largo and unreasonable orders — 
Defendants were not entitled to refuse 
altogether to perform order received 

315 (2) 

Building contract — Parties agreeing 

that building contractor should be paid 
according to final certificate by architect 
— Certificate cannot bo impeached ex- 
cept on ground of fraud 2S7 

Contracts — Debtor and creditor — In- 
terest-Suspension of, due to state of 
war — Bulo as to, laid down 193a 

Construction — Apart from special 

condition in charter party shipowner is 
entitled to charterer for damages to 
cargo occasioned by bid stowage or im- 
proper and insufficient dunnage — Con- 
flict between terms of charter party and 
bill of lading — Former prevails 161 

Contract Act (9 of 1872) 

Partner has authority to make pay- 
ment from partnership assets or pass 
acknowledgments to extend limitation 

1195 

S5. 1 and 118 — Variation in con- 
tract for salo of goods'- Goods not ac- 
cording to description — Mercantile cus- 
tom varying contract cannot be pleaded 

4a 
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Ss. 20 and 65— Mortgage by person 

personating real owner — Mortgages trans- 
ferring mortgage rights Deed contain- 
ing covenant for good title Fraud dis- 
covered and transferee suing for refund 
of consideration — Parties were under 
mistake as to essential facts and contract 
is void — Buie of caveat emptor did not 
apply 

S. 24' — Consideration being unlaw- 
ful agreement was void and a suit for 
re-payment must be brought within 
three years — Lim. Act (9 of 1908), 
Art. G2 3185 

S. 25 — Mahomedan law — Dower — 

Deed of sale in satisfaction of dower 
being in reality a deed of advancement 
does not require money consideration 

1595 

S. 47 — Contract governed by rules 

of Bombay Cotton Trade Association — 
Vendor not giving delivery before speci- 
fied time cannot sue for damages on con- 
tract — Bombay Cotton Trade Associa- 
tion Rules — Br. 15 and 17 268a 

S, 55 — Plaintiff and defendant agreed 

to exchange their houses on condition 
of plaintiff’s constructing a well and a 
«ink in his house within stipulated time 
— Plaintiff failed — Afterwards plaintiff 
waited to enforce agreement — Defendant 
resisted saying time being essence of the 
■contract it was now voidable — Held 
that defendant’s silence did not show 
that time was essence 282 

S, 56 (2) — Contracts with alien 

enemy become illegal on outbreak of 
war 251 

S. 65 — Payment of freight in ad- 
vance to steamer company — Voyage 
abandoned by reason of Government 
prohibitory orders — Suit to recover 
freight is governed by S. 65 265a 

Ss. 65 and 20 — Mortgage by person 

personating real owner — Mortgagee 
transferring mortgage rights — Deed con- 
taining covenant for good title — Fraud 
discovered and transferee suing for re- 
fund of consideration — Parties were 
under mistake as to essential fact and 
contract is void — Rule of caveat emptor 
did not apply 209 

S. 65 — Scope — S. 65 does not apply 

to mortgage valid when made and till 
lifetime of mortgagor 65a 

S. 70 — Question for decision under 
70 is question of fact — Civil P. G. 

1908), S. 100 302a 


1916 Bombay 

Contract Act 

S. 70 — Non-gratuitous act done 

without intention to benefit person al- 
leged to be benefited — -Right to compen- 
sation does not arise when act is done 
without knowledge of person benefited 
Stranger paying off mortgage presumably 
does not intend to discharge mortgage 
and is subrogated to position of mort- 
gagee though payment may have been 
made without consent of mortgagor ■ 
T. P. Act (1882), S. 95 _ 3025 

S 90 — Delivery — Physical and con- 
structive — Holding of goods for buyer 
and seller in possession has effect of 
physical delivery 

■ Ss. lOS and 178 — Sections based on 

principles of estoppel — True owner can- 
not complain against bona fide purcha- 
ser for value 775 

Ss. 118 andl — Variation in contract 

for sale of goods — Goods not according 
to description — I^Iercantile custom vary- 
ing contract cannot be pleaded 4a 

Ss. 178 and 108— Sections based on 

principles of estoppel — True owner can- 
not complain against bona fide purcha- 
ser for value 775 

S. 233 — S. 233 cannot override Law 

of Evidence 2395 

Criminal Procedure Code (5 of 1898) 

S. 103 — Advocating Home Rule does 

not per se amount to dissemination of 
seditious matter 9c 

S. 195 (6) — Extension of time — 

High Court has power to extend time of 
sanction even after expiry of the six 
months 178 

S. 250 — Scope — It does not apply 

to offences triable solely by Court of 
Session 96 

Ss. 342 (4), 343, 492 and 495— 

Judge charged with receiving illegal 
gratification from N in respect of (l) 
horse and (2) and two hundis — Charges 
ordered to be tried separately — Pleader 
appointed to conduct prosecution before 
N was joined as co-accused— Horse case 
put up and public prosecutor withdrawing 
from prosecution of N — N assured that 
horse case against him would also be 
dropped if he gave truthful evidence — N 
discharged under S. 494 — It was compe- 
tent to public prosecutor to withdraw 
from case against accused subsequently 
joined — S. 342 (4) does not apply and 
objection to administering of path to N 
was incompetent — Evidence of N was 
admissible though weight to be attach- 


12 Subject Index. 191G Bombay 

Criminal P. C. Criminal Trial 

erl to it mi^ht be small — In so far as A' 


was accomplice his evidence is to be 
tested in light of corroboration 229 

X. 42H— S. 4. K. 44, Act 11 of 184G. 

empowers High Court to entertain ap- 
peal of accused convicted by Agent, 
Mewas Estates, and to'obtain additional 
evidence if necessary 313 

Ss. 435, 437 attd 438 — District Ma- 
gistrate has no authority to criticize 
the judicial decisions of Sessions Judge 

He cannot make references to the 
High Court questioning the correctness 
of the latter’s decisions 158(1) 

S.-i. 47G 477 — Person has no 

right to cross-examine witnesses during 
inquiry under S. 47G against him — Trial 
started on result of sucli inquiry — Wit- 
nesses not forthcoming — Ilis previous 
statement in inquiry case is not admis- 
sible— Evidence Act (1872), S, 33 218 

■ Ss. 492, 495. 312 (4) and 343~ 

Judge charged with receiving illegal 
gratification from N in respect of (l) 
horse and (2) and two hundis — Charges 
ordered to be tried separately — Pleader 
appointed to conduct prosecution before 
-V was joined as co-accused— Horse case 
put up and public prosecutor witndraw- 
ing from prosecution of N — .V assured 
that horse case against him would also 
be dropped if he gave truthful evidence 
—.V discharged under S. 494— It was 
competent to public prosecutor to with- 
draw from case against accused subse- 
quently joined S. 842 (4) does not apply 
and objection to administering of oatli 
to ,Y was incompetent— Evidence of Y 

was admissible though weight to bo at- 
tached to it might he small — In so far 
as A' was accomplice his evidence is to 
he tested in light of corroboration — lOvi- 
dence Act. Ss. 133 and 114 (b) 229 

'S’. 514 Death of accused by sui- 
cide — Sureties are discharged — Mis- 
taken admission that accused are alive 
does nob prevent discharge 221 

Criminal Trial 

— Evidence — Criminal broach of trust 
with reference to certain items— Civil 
liability determined by civil Court — 
.Judgment of civil Court is relevant— 
Complaint should not be proceeded with 
during pendency of appeal in civil case 

1G3 

Jurisdiction Sweeping prohibitory 
order closing burial place— Provision of 


law not mentioned — Order of Magistrate 
is illegal 122 

Cypres 

Applicability of — Court has no 

jurisdiction to apply doctrine extra 
territorium 225 

Debtor and Creditor 

Interest — Suspension of, due to 

state of war — Rule as to, laid down — 
Interest— Contract 193a. 

Decree 

Construction — Partnership — Decree 

for dissolution fixing date does not relate 
back to institution of suit 119a. 

Deed 

Construction — Sale of land for pre- 
vious debts due — Yendors entitled under 
deed to re-purchase on payment of sale 
consideration within 20 years — By in- 
strument of even date land leased to 
vendors— Transaction was sale and not 
mortgage 215a^ 

Power of attorney — Where agent’s 
authorization extends net to any class- 
of business but is restricted to the doing 
of all necessary acts in the accomplish- 
ment of one particular purpose then the 
authorization is a special power of at- 
torney 155 . 

Construction of — Property divided 

in three lots Limitation as to one ap- 
plies to others and addition of words is- 
permissihle if necessary 13l> 

Construction — Documents in India 
should not be construed literally — In- 
tention should he looked to lOlct 

Dekkhan Agriculturists’ Relief Act (17 of 

1879) 

Ss 3 (?/) and 10 H— Suit by money- 
lender against agriculturist— Nature of 
suit is not to be determined by frame of 
plaint but by allegations of parties rais- 
ing question of mortgage or no mortgage 

206(1) 

S. 3 (^)— Scope of — A suit though 
called a suit for redemption, but in fact 
a suit for setting aside a sale deed al- 
leged to be fraudulent, is outside tha 
scope of S. 3 (z) 199 

S. 3 (3)— S. 3 (3) oontornplatos suit 
for redemption either simpliciter or 
primarily and substantially — Suit iu 
reiliby to set aside in consent decree and 
sile deed Suit is outside purview of 
the Act 264 

—S. 15 (5) (l) — Default in payment 
of instalments — Sale of portion of mort- 
gaged property Final decree — Applica- 
tion for, under 0. 34, R. 5 (2) is not no- 


Subject Index, 1916 Bombay 


13 


Dekkhan Agriculturists’ Relief Act 

cessary — Civil P. G. (1908), 0. 34, 
B. 5 (2) 99 

Divorce Act (4 of 1869) 

S, 14 — A decree oE divorce will be 

refused when the husband delays in fil- 
ing the complaint and where he himself 
is guilty of adultery 157a 

Emergency Legislation Continuance Act (1 
of 1915) 

Ordinances under S. 23, Indian 

Councils Act, remain in force during war 
and six months after 1935 

Evidence Act (1 of 1872) 

S. 33 — Criminal 


P. C. (1898), 

has no right to 
during inquiry 


Ss, 476 and 477 — -Person 
cross-examine witnesses 
under S. 476 against him— Trial started 
on result of such inquiry — Witnesses 
not forthcoming — His previous state- 
ment in inquiry case is not admissible 

218 

S. 92 — Suit against B and C for 

specific performance of contract execu- 
ted by B alone — G described in contract 
as broker — Parol evidence to show that 
real parties were plaintiffs and G and 
that B was only benamidar is inadmis- 
sible — B can however prove by parol 
evidence true nature of agreement bet- 
ween him and G 239a 

S. 92 — Written agreement — Addi- 
tion of new terms cannot be permitted 
— Transfer of Property Act (1882), S. 40 

/ , 237 

S. 92 (5) — Custom — Evidence of — 

If not repugnant to, is admissible 45 

S. 108 — Limitation Act (1908), 

Arts. 140 and 141 — ^Hindu widow not 
heard of since 1870— Suit by reversioner 
since 1911 — Plaintiff must prove that 
his suit is within 12 years from actual 
death of widow 300 

'~^Ss. 114 (5) and 133 — Criminal P. 0. 
(1898), Ss. 492, 495, 342 (4) and 343— 
Judge charged with receiving illegal 
grantifioation from N in respect of (l) 
horse and (2) and two hundis — Charges 
ordered to be tried .separately— Pleader 
apointed to conduct prosecution before 
N was joined as co-aocused— Horse case 
put up and Public Prosecutor withdraw- 
mg from prosecution of 5)-— assured 
that horse case against him would also 
be dropped if he gave truthful evidence 
ZV discharged under S. 494— It was 
competent to Public Prosecutor to with- 
draw from case against accused subse- 
quently joined-S. 342 (4) does not ap- 

P y and objection to administering of 


Evidence Act 

oafch to W was incompetent— Evidence 
of W was admissible though weight to 
be attached to it might be small— In so 
far as N was accomplice his evidence is 
to be tested in light of corroboration 

229 

Explosives Act (4 of 1884) 

Bides under Br. 3 and 35— Clove 

crackers are toy fireworks and do not 
require license for possession 64(1) 

Fraud ^ ' 

Maxims — A man cannot take ad- 
vantage of his own fraud — Maxim is 
quit0*distinct from doctrine of estoppel 
—Conditions of applicability stated 

Grant 85/ 

Saranjam Sanad or Government 
Resolution should be produced 2735 

Resumption Grant for services 
rendered and to be rendered — Services 
not required or discontinued — Grantor 
is not entitled to resume— Grant deed 
not produced Evidence merely showing 
that grant was for services— Land is 
presumed to be not resumable 197a 
Resumption— Burden of proof lies 

on the party seeking to resume 1975 

Inam—Inamdar is entitled to cus- 
tomary rent in absence of contract in 
lands assessed to Government judi 1435 

Construction — In ease of jagir 

grant is ordinarily of revenue and not 

soil— Burden of proof of soil grant is on 
grantee 

Resumption —In case of revenue 

occupant 

IS not disturbed, but revenue becomes 

payable 1096 

I Resumption In case of grant of 

soil and revenue resumption and assess- 
ment are distinct, but in case grant of 
revenue resumption implies assessment 

-p ^ 109c 

Resumption On resumption assess- 

ment IS to be determined according to 
prevailing rates lQ9d 

Saranjamdar — Resumption — Ocu- 
pancy lands of On resumption revenue 
is payable— Rights remain unaffected— 
On resumption what is granted can only 
be resumed 109c 

Guardian* and Wards Act {8 of 1890) 

Father not having care or custody 
of son can file regular suit for custody 
but cannot apply under Act for order 
on person in whose custody infant is 

129a 
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Guardians and Wards Act 

District Court has no inherent 

power to make order not expressly con- 
ferred by Act 1296 

S. T^J'^aborate inquiry as to na- 
ture of property is outside scope of Act 
and decision of Court does not operate 
as res judicata— Order is to be made on 
consideration of minor’s welfare 202 ( 2 ) 
Hindu Law 

Adoptions — Property of natural 

father vesting before adoption — Adop- 
tion divests son of such rights 210 

Adoption — Estates vested before 

adoption will not be divested S[)g 

Adoption — Severance with family 

of birth — Except for purpose of mar- 
riage all relationship is severed by ad- 
option 68 a 

Adoption — Dvyamushyayana — Re- 
quirements — Only son can bo adopted in 
this form — Agreement must be proved 
as fact — Except for the agreement this 
form does not differ from “kevala” 686 

Adoption — Form — Presumption — 

Adoption of only son of brother — Dvy- 
mushyayana form cannot be presumed 

G 8 c 

Alienation — Father — Antecedent 

but timo-barred debt — Alienation is not 
binding on sons living — Alienee gets 
father’s share on date of alienation — 
Alienation by joint tenant effects sever- 
ance 130a 

Alienation — Coparcener — • Con- 
sideration, absence of — Other coparce- 
ners can set it aside 130c 

Joint family Money borrowed by 
one coparcener for benefit of all — Decree 
obtained against borrower alone — Inter- 
est of other coparceners is not liable to 
attachment and sale in execution of 
decree 232 

Joint family Alionoe from coparce- 
ner gets right to partition and not pos- 
session JJocreo allowing son’s siiare un- 
ailecbed by father's alionation. should 
order possession of whole subject to 
alioneo s riglit to get father’s share 
partitioned Partition can bo ordered if 
^ayod for 130 ^ 

Mitakshara school Widow executed 
two simultaneous deeds — One purports 
the adoption of a major hoy — Tiio other 
gifts away certain property to a kins- 
man The adoptee acquiesces in the 
latter deed Ho cannot afterwards im- 
peach the deed of gift as it is regarded 
as a family arrangement 312 


Hindu Law 

Succession — Illegitimate sons are on 

level with dasiputra 283a 

Succession — Illegitimate son’s is 

half that of legitimate son or daughter 

2836 

Succession — On a point of disputed 

succession Mitakshara holds good in the 
town of Mahad, Dist. Kolaba, and not 
the Vyavahara Mayukha 206(2) 

Succession — Dancing girl — Daugh- 
ters are preferred to sons 64(2) 

■ — —Widow — When can convey greater 
interest explained 80a 

-Widow — Alienation and accelera- 
tion, distinction between, stated 806 

Widow — Doctrine of aooeleration — 

Essential condition is that interposed 
life estate should be entirely withdrawn 

85c 

Widow — Alienation by, must bo for 

legal necessity 85iJ 

Widow — Alienation — Oonient of re- 
versioner — Value of, stated 85c 

Income-tax Act (2 of 1886) 

Bombay Land Revenue Ood# (1879), 

Ss 150, 154 and 111 — Minor talukdar 
placed under guardianship of Colleotor 
— Mamiatdar attaching ornamonta on 
account of unpaid asseaacnent — Account 
books also removed for purposes of in- 
come-tax — Suit for damages for wrong- 
ful attachment of ornaments and seizure 
of account books — Mamiatdar is not 
liable for attaching ornaments — Seizure 
of account books is wrongful and mam- 
iatdar is liable 290 

loterest 

Debtor and creditor — Interest — 

Suspension of. due to state of war — 
Rule as to. Ibid down 193a 

Juri»diction 

Jurisdiction of civil Court if to be 

withdrawn must be withdrawn by un- 
ambiguous words 166a 

Sweeping prohibitory order closing 

burial place — Provision of law not men- 
tioned — Order of Magistrate is illegal 

122 

Land Tenuret 

Bhagdari land« — Will— Per Mcaton, 
[Obiter) Will otherwisji valid accord- 
ing to personal law is inoperative if coii- 
travening Bombay Bhagdari Act(5 cH 

_ 127c 

Khoti lands — Kolaba District — 
Transfer without permission of Kbot 
works as forfeiture and kbot can enter 
to prejudice of transferee 100 


Letters Patent (Bombay) 

Cl. 12 Suit on hundi — Money not 
payable in Bombay — Leave ■will be re- 
fused 2276 

Limitation Act (15 of 1877) 

*5* 7^ Cause of action during mino- 
rity— Minor dying within three years of 
attaining majority — Minor’s personal re- 
presentative can sue on same cause of 
action within three years of minor’s 
attaining majority — Limitation Act 
(1908). S. 6 107 

(9 of 1908) 

C, 5 ^It is completely at the discre- 
tion of the Court to consider whether a 
case falls under “sufficient cause” of 
S. 5 In deciding such question Court 
should always give due weight to the 
disadvantages of the successful litigant 
and advantages of the careless party 
gained by the extension of time 153 
■ 6 and (1877), S. 7 — Cause of action 

during minority Minor dying within 
three ^ years of attaining majority — 
Minor s personal representative can sue 
on same cause of action within three 
years of minora attaining majority 107 

"S. 20 Mere signature by debtor to 
endorsement of payment of debt does 
not suffice— It must be in handwriting of 
debtor 225 Q) 

Art. 11— Civil P. C. (1882), Ss. 283 
and 287— Mortgagee applying that at- 
tached property ghould be sold subject 
to his mortgage— Order rejecting such 
application does not come under S. 283 
and is not subject to rule of limitation 
in Art. 11 2796 

— — Art. 62— Contract Act (9 of 1872), 
b. 24— Consideration being unlawful’ 
agreement was void and a suit for repay 
ment must be brought within three years 

3 1 

-Art. 97 In September 1908 D 1 
contracted with.plaintifff for money to 
procure from D -2 a reconeyance of pro 
party to plainti£f-In November 1908 

son-TnT“^ property to a third per- 
fTthA plaintiff sued D -1 

im ba r^ bim-The suit was 

time^barred, time allowed being three 

Art T . 158(2) 

fori” - limitation is “lex 

foraien for execution of 

prescr^h 'Within time 

prescribed by British Indian Laws 200 

130— Civil P. C. (1908), S. 11— 
Ees judicata-Judgment against person 

lowborn estate vests binding on his 
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15 

Limitation Act 

Buccessor in spite of special mode of 
devolution as successor claims and liti- 
gates under same title Claim for assess- 
ment held barred under Art. 130 273a. 


Art. 131 Recurring right—When 
barred Limitation dees not begin with- 
out proof of demand and refusal— Mere 

omission to sue does not bar — It is 
analogous to rent 143^ 

Art. 131 ‘Right to customary rent 
is recurring right 143 ^ 

Arts. 140 and 141 — Hindu widow 
not beard of since 1870— Suit by rever- 
sioner since 1911— Plaintiff must prove 

that his suit is within 12 years from 

actual death of widow — Evidence Act 
(l8/2), S. 108 QHQ 

Mahomedan Law 

Bower— There is nothing in Maho- 
medan law to prevent the increase of 
the amount of dower by the husband 

Bower— Deed of sale in satisfaction 
of dower being in reality a deed of ad- 
vancement does not require money con- 
sideration — Contract Act, S. 25 1595 , 

Gift— Conditional validity— Accep. 
tance of conditional gift makes condition 
enforceable not only against donee but 

persons claiming under him with notice 
It IS in nature of trust 204 


I^re-emption— Khandesh District- 
No custom of pre-emption recognized in. 

the District of Ivhandesh. nor can the 
right of pre-emption according to Maho- 
medan law ba enforced there solely as a 
matter of justice, equity and good con- 
science _ 2 “^ 

Pre-emption— Hindus of Godhra are 
governed by the Mahomedan law of pre 
emption -iqo 

~Will—Congent— Bequest of certain 

bhagdan lands in favour of widow and 
daughter Suit by residuary sharer for 

declaration.— Held Mahomedan law ap- 
plied In absence of consent of ail heirs 

will was inoperative— Held also plaintiff 

being nearest reversioner was entitled to 
succeed after death of widow 1276 

Maxims 

A man cannot take advantage of his- 
own fraud— Maxim is quite distinct from 
doctrine of estoppel— Conditions of ap- 
plicability stated 85/ 

Mo rtgage 

Moveable property — Mortgage can 
be effected by parole and property irv. 



16 Subject Index, 

Mortgage 

chattels at once passes to mortgagee 

77a 

Negotiable Instruments Act (26 of 1881) 

Ss. 32 and 43 — Bill of exchange— 

Declaration of war — Effect of, stated — 
Consignment of goods Acceptance 
I'jffect of, stated 144a 

S. 76— Acceptor of bill of exchange 

is entitled to set off on due date as 
against bill any amount due to him by 
payee — Tender of balance due after set 
off — Drawer is discharged who till such 
tender is made is surety to extent of 
balance 294 

Partnership 

— — Suit— Vahivatdar appointed pend- 
ing suit — He has authority to acknow- 
ledge debts due from the partnership to 
avoid litigation 119c 

Partners — Rights and liabilities of 

inter se, stated 77c 

Penal Code (45 of 1860) 

S. 124-.1 — “Disaffection” is not mere 

absence of affection 9a 

S. 124-il— (Per Batchelor, J .) Pro- 
fession of loyalty however sincere is no 
defence 9i 

S. 124-/1 — Advocating a policy as 

to obtain increasing share of political 
authority and of making administration 
subject to control of people is no offence 

9c 

S. 124-/1 — Advocating Home Rule in 

India, some grounds and fair criticizm, is 
no offence — What is faircriticizm stated 

9/ 

S. 124-A — Dong oral speech how to 

be construed stated— Particular passages 
which may have made no impression on 
public should not be selected to bring 
the speech within mischief of S. 124.A 

S’. 124-/1 — riovernment of India — 

Civil service principal agency— Criticizm 
of Civil Service en block infusing hatred 
about it amounts to infusing hatred 
against Government dh 

S. \2i.A — (Per Shah, J.) Long 

speech, how to be construed stated — 
Question is of determining its probable 
elfect taken as a whole, stray sentences 
or words are not to be picked up — Ob- 
ject of speech when fair, undue import- 
ance to objectionable passages should not 

be given Qi 

S, 124-/1 — Government established 

by law in British India denotes persons 
administering executive Governmont 9; 


1916 Bombay 

Pena! Code 

S. 124-.4 — Disaffection how created 

— Unfair criticizm of one of Govern- 
ment’s services is one way — Whether 
condemnation of particular service 
creates disaffection against Government 
is question of fact and depends upon 
circumstances of each case 

S. 124.R — Speech must be read as a 

whole — Whole general effect must be 
seen 96 

S. 193 — False statement must have 

misled or deceived the Court 49a 

S. 193— Deposition must be read as 

whole — False statement withdrawn can- 
not be subject of perjury 496 

S. 289 — Essentials of, offence stated 

196 (2)a 

S. 289— Person allowing vicious 

animal to be at large is presumed to 
know of danger to human life 196 (2)6 

Ss, 300 (3), 302 ajid 304— Death 

caused by single blow — Possibility is 
that the blow exceeded the effect that 
was in view, so offence isculpable homi- 
cide not amounting to murder and not 
murder 191 

Ss. 307 and 337 — Administering of 

injurious drug to induce love in ignor- 
ance of the dangerous nature and with- 
out care or inquiry as to it amounts to 
offence under S. 337 and not S. 307 — 
Held further, persons supplying the 
drug knowing it to be dangerous are 
guilty of offences under Ss 307/109 and 
328/109 98 (2) 

S. 317 — Having the care of such 

child — Meaning of, stated 135a 

S. 317 — Person entrusted with cus- 
tody of child for abandonment is guilty 
of offence under S. 317 1356 

Ss. 337 and 307 — Administering of 

injurious drug to induce love in ignor- 
ance of the dangerous nature and with- 
out care or inquiry as to it amounts to 
offence under S. 337 and not S. 307 — 
Held further, persons supplying the 
drug knowing it to be dangerous are 
guilty of offence under Ss. 307/109 and 
328/109 98 (2) 

S. 429 — Maiming an animal — Nearly 

one-half of one ear cut off without im- 
pairing sense of hearing — Injury does 
not amount to maiming 220 

S. 494 — Caste cannot dissolve mar- 
riage and permit married woman to re- 
marry — Court cannot recognize such au- 
thority — Remarriage permitted by pan- 
chayat or husband uot being heard of for 
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Penal Code 

more than eight years and was held to 
constitute offence 97 

Pensions Act (23 of 1871) 

S. 4 — Scope — It does not bar suit 

for possession of land assessed to Koyal 
share of revenue as it is not pension 

or grant of money or land revenue lOdg 

Practice 

Costs — Suits by or against Govern- 
ment — Costs awarded to Government 
how to be calculated stated 258 

Fraud ought to be restricted to mis- 
representations and dishonest misrepre- 
sentations of existing facts 239c 

Discretion — Where the lower Court 

has used sound discretion appellate 
Court will not interfere with its decree 

1576 

Precedents — English decisions are 
not applicable to breach of contract of 
■marriage in India 516 

Pre-emption 

Mahomedan law — Pre-emption — 

Hindus of Godhra are governed by the 
Mahomedan law of pre-emption 198a 
Suit for — Bight cannot be exercised 

dn fractions 1986 

Presidency Towns Insolvency Act (3 of 1909) 

S. 18 (3) — Stay of proceedings not 
pending at adjudication is also contem- 
plated 180 

Public Road 

Public have right to use 188(i 

Royal Proclamation (12th December 1914) 

Has no retrospective effect 1446 

Specific Relief Act (1 of 1877) 

S. 38-Oivil P, C. (1908), S. 107 and 

O. 41, R, 23— Suit to set aside adoption 
on ground of fraud dismissed — Adoption 
sought to be set aside in aiDpeal on 
-ground of undue influence — Plaint al- 
lowed to be amended to be brought in 
■accord with case put forward in appeal 
— Bemand directing taking of supple- 
mentary written statement raising of 
fresh issues and decision is not per. 
mitted — Court, in making such remand, 
commits material irregularity — Appel- 
late Court can give relief if it found 
case of undue influence established 275 

Stamp Act (2 of 1899) 

S, 35 Promissory note — Instru- 
ment providing for payment of monthly 
interest does not fall under absolute pro- 
hibition of S. 35 214 

Succession Act (10 of 1865) 

55, 1 to 13 — Domicile of origin is 
that where a person is born and follows 
the domicile of the parents — By 
cthe abandonment of domicile of 

1916 Indexes ( Bom.)-“3 (4 pp.) 


Succession Act 


choice, domicile of origin revives — -But 
for such abandonment it should be in 
fact and also in intention that it is to 
be final If it falls short of one of these 
factors domicile of choice persists and 


devolution of estate would be according 
to the law of the domicile of choice 1676 
I 5. 10— Essence of domicile of choice 
is that the residence should be intended 

to be permanent 167a 

Tort 


Negligence — Railway contractor’s 
liability to public — No duty nor privity 
of contract exists — Contract with rail- 
way does not absolve the latter — Con- 
tractor is however liable for neglect of 
his servants in use of line contrary to 
contract with railway 140a 

Negligence — Greatest care is ex- 
pected of engine driver using line laid 
across a highway 1406 

Liability — Encouragement to break 

marriage contract is not actionable — 
Father’s encouragement to grown up son 
marrying girl betrothed to another not 
procuring breach of marriage contract — 
He is not liable 51a 

Liability — Inducing betrothed girl 

to marry himself is not actionable — It 
is analogous to son’s father inducing 
betrothed daughter’s father to give her 
to his son — Procuring or enticement is 
actionable when result of conspiracy 51o 
Liability — Breach of marriage con- 
tract — Taking active and effective part 
in bringing about breach is actionable 

5ld 

Trade-mark 


Infringement of — Combination of 

devices used — Question as to what is 
dominant trade-mark is question of evi- 
dence — Court can grant both injunction 
and damages 183 

Transfer of Property Act (4 of 1882) 

Ss. 2 and 123 — Bombay Land Re- 
venue Act (5 of 1879), S. 14— Land sub- 
ject to S. 74 — Razinama of such land 
need not be registered — Therefore S. 2, 
T. P. Act, does not apply — Held further, 
after razinama in favour of another, sale 
was invalid 59 

5. 40 — Evidence Act (1872), S. 92 — 

Written agreement — Addition of new 
terms cannot be permitted 237 

S, 54 — Property conveyed in posses- 
sion of tenants — Sale is only of rever- 
sion— Registration is necessary though 
value be less than Rs. 100 223a 



Reversion” — Meaning ex- 

223^ 

Agreement of sale enforce- 


18 

T. P. Act 

A. 54- 

plained 

.S'. 54 ~ 

aI)Io and vendee willing to perform it is 
good defence to suit for possession by 
vendor — Whether in such suit Court can 
decree specific performance — Quaere 

(FB) la 

Ss. 54 and 55— Scope — S. 54 should 

be read wdth S. 55 — Obligation attached 
to agreement of sale enforceable against 
vendor or his transferee with notice is 
of fiduciary nature and can be enforced 
as against trustee — Yendorseoking eject- 
ment of his vendee repudiated the fidu- 
ciary obligation attached to enforceable 
contiact of sale Court cannot help him 
to recover possession as it will amount 
to breach of trust Vendee is not in such 
case trespasser (FB) 16 

S. 55 Sale Possession transferred 
on part payment of purciiase money — 
Subsequent purchaser, with notice, even 

by registered deed cannot profit by his 
conveyance 95 

‘S'. 55 (2) Tjand sold professed to be 
burdened only by yearly tenancy sub- 
sequently found to bo burdened by yearly 
tenancy — Purchaser is entitled to da- 
mages ^Ida 

; S. 55 (2)— Sale complete — Vendor 
is not liable to pay damages for mere 
errors of quality or quantity 2796 

~ ‘‘>'^.58 and 62— Mortgage valid up to 
lifetime of mortgagor by virtue of S. 28 
of Act 21 of 1881 Mortgagee cannot 
recover money advanced — Broach and 
ivaira Incumbered Estates Act (21 of 
lool), S. 28 

*S.58 ( 0 )— (Per Batchelor J ,) S. 58 (c) 
comes into operation only when there is 
mortgage 215 ^ 

-S’. o9— S. 59 requires attesting wit- 
ness to have seen actual execution — 
Attestation on acknowledgment is not 
8 iin,c.ojit - Moaning of term attested 
Stated Attesting witness, who is — l-lxo- 
cutiou, what is stated 

Makiny a mark is sunieiont 
execution Lndorsomont by scribe tliat 
executant made his mark in bis ow'n 
hand — Hold this endorsement was not 

witne^r 

57 '^- of mort!<a.je''— 

Tagavi claims not paid-Mortga-od pro- 
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T.P. Act 

perty sold — Benami purchaser not bona 
fide — Equities can be enforced — Mort- 
gagee is liable — Trusts Act (1832), S, 90 
— Bombay Land Revenue Code (1879),. 
Ss. 56 and 153 108 

Bs. 83 and 89 — Civil P. C., 0. 34,. 

Rr. 4 and 5 — No appeal filed against 
preliminary decree under 0. 34, K, 5 — 
Correctness of preliminary decree cannot 
be questioned in appeal from final decree 
under O. 34, R. 5 305a^ 

Ss. 88 and 89 — Application under 
S. 89 is application in execution — {Obiter) 

3056. 

S. 95 — Contract Act (1872), S. 70 — 
Non-gratuitous act done without inten- 
tion to benefit person alleged to be bene- 
fited Right to compensation does not 
arise when act is done without know- 
ledge of person benefited — Stranger pay- 
ing off mortgage presumably does not 
intend to discharge mortgage and is sub- 
rogated to position of mortgagee though 
payment may have been made without 
consent of mortgagor 3026 

S. 95 — Doctrine of subrogation in 
English law is not inconsistent with 
Act 302a 

Trusts Act (2 of 1882) 

“ 90 — Transfer of Property Act 

(1882), S. 76 — Redemption of mortgage 
Tagavi Claims not paid — Mortgaged pro- 
perty sold Benami purchaser not bona 
fide— Equities can be enforced — Mort- 
gagee is liable 208 

90 Scope It does not apply to 
case whore mortgagee purchases equity 
of redemption for fair price in decree 
unconnected with mortgage 61(7 

Vatan Property 

7 — -noldor of, 111 , dor Gordon Sottloment, 
IS liable to maintain widow of last male 
holder ine 

Will 

1 lobato Executor called upon by 
citation to accept or renounce; if accepts 
can bo compelled to take probate witliin 
a limited time If ho fails Letters of 
Administration with a copy of the will 
may be granted to a competent person 

. 315(1> 

Construction — Words conferring 
absoluto estate usod with wards limiting 
that right It must be read asa whole — 
lostator sliould not be bound to earlier 
words— Will was construed to confer life 
interest 2016* 
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A. I. R. 1916 Bombay 1 
Full Bench 

^^coTT, C. J.. Batchelor, Heaton. 

Shah AND Marten, JJ. 

Bapu Apaji Fotdai — Defendant Ap- 
pellant. 

V. 

Kasliinath Sadoha Guhnire — Plaintiff 
— Respondent. 

Second Appeal No. 769 of 1914, Deci- 
ded on 22ad December 1916, from deci- 
sion of First Class, Sub-Judge, Sbolapur, 
in Appeal No. 232 of 1912. 

(a) Transfer of Properly Act (4 of 1882), 
S. 54 — Agreement of sale enforceable and 
vendee willing to perform it is good defence 
to suit for possession by vendor — Quaere : 
whether in such suit Court /:an decree spe- 
cific performance. 

Where a plaintifl seeks to recover possession of 
certain immovable property on the ground that 
be is the owner thereof, it is a valid defence to 
the suit that he has agreed to sell the property 
to the defendant, the agreement being at the 
date of suit still capable of specific performance, 
but there being no registered conveyance pass- 
ing the property to the defendant, possession 
having been taken by the latter under the ag- 
reement for sale and he being willing to per- 
form his part of it with the plaintiff. : 40 Bom 

498, Ref. [P 2 C 2] 

Qwaere.— Whether in such a suit it is open to 
a Court to decree specific perfetmance against 
the plaintiff vendor. [P 4 C I] 

(b) Transfer of Property Act (4 of 1882), 
Ss. 54 and 55— Scope— S. 54 should be read 
with S. 55— Obligation attached to agree- 
ment of sale enforceable against vendor or 
his transferee with notice is of fiduciary 
nature and can be enforced as against trus- 
tee — Vendor seeking ejectment of his vendee 
repudiated the fiduciary obligation attached 
to enforceable contract of sale — Court can- 
not help him to recover possession as it will 
amount to breach of trust — Vendee is not in 
such case trespasser. 

Section 54, T. P. Act, cannot be read by itself 
and does not exhaust the relations which flow 
from a contract for sale of immovable property 
.according to Indian Statute Law. S. 55 imposes 
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many obligations on the vendor and gives cor- 
responding rights to the purchaser. [P 2 C 2] 
Obligations arising out of contract attaching 
to a transferee with notice as annexed to the 
ownership of the property tran.sferred attach 
also to his transferor. [P 8 0 1,2] 

The obligation of which a person who has 
contracted to buy immovable property has the 
benefit and \Yhich he may enforce against the 
vendor or his transferee with notice, is of a 
fiduciary nature and can be enforced as though 
the person bound were a trustee. [P 3 C 2] 

Where therefore a vendor, who has contracted 
to sell property and has under the contract put 
the prospective vendee in possession, sues the 
latter in ejectment, he repudiates, if the vendee 
is willing to complete the purchase, the fiduciary 
obligation arising out of the contract and an- 
nexed to the osvnership of the property and 
seeks to treat the vendee as a trespasser. 

[P3 C 2] 

Therefore the Court will not grant him the 
relief which ho seeks, for it will not aid him in 
committing a breach of trust. fP 3 C 2] 

lu such a case the defendant is not a tres- 
passer, but is in possession under the contract 
which the plaintiff has bound him.self to carry 
out. [P 3 C 2] 

P. B. Shingne^iov Appellant. 

V. D, Limaije — for Respondent. 

Order of Reference 

Batchelor, J . — Uth August 1916). — 
The plaintiff in the suit being entitled 
to certain property of which the defen- 
dant was in possession, sued to recover 
possession from him, and was met by a 
contract made by the plaintiff with the 
defendant to sell the property to the 
defendant. No conveyance had been 
executed so as to transfer the property, 
but the agreement to sell was at the 
date of suit capable of specific perform- 
ance. The question is whether this de- 
fence is a valid defence to the suit. 
That question appears to me to be 
precisely the question concerning which 
it was said by the Chief Justice and 
Heaton, J., in Gangaram Ganpati v. 
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Tjn.rvian Ganoha ix) that \vhcn a suit- 
ahl<'‘ occasion arises, it wouhl l)e neces- 
Pirv to refer it to a Bench. For 

there appears to I'O divergence of opi- 
nion on this ])oint which is of some con- 
'•e<Iiienco and of fairly f)equenb occur- 
rence. In the I’ull ]jench case of Karri 
Vccro rcdfii v. Karri J>a]>ire<hH ( 2 ), 
which was followed hy mo, -ittin^ alone 
in nnniKjoinla Venhanijoi'da \ . Tieaep- 
(joirda ChJieaa pgoavla (’-l), it was held 
that the provisions of S. ol, T. P. Act, 
are imperative, and that a mere con- 
tract of silo docs not in the absence of 
a re^isteio.l conveyance create any in- 
tercut in the property agreed to he sold, 
and cannot 1)0 fdoaded in defence to an 
action lor ejectment hy a plaintilf with 
a legal title to recover. 

I^ut this decision was questioned hy 
the Chief Justice and Heaton, J., in 
Clangaravi Ganpaii v. Laxman Ganoha 
(l), whore the defendant, having agreed 
to purchase certain land, paid a portion 
of the i)urchaso money and went into 
po-^sessiori. Thereafter tho owner sold 
the same land to tho plaintirt, who had 
notice of the defendant's prior contract, 
hut who ohtainod from tho owner a re- 
gistered deed of sale. Tho plaintilV rely- 
ing on his registered conveyance sued to 
recover, but tho Court decided against 
him, liolding lhat the only prolit which 
he c<jnld obtain from his conveyance was 
to stand in the shoes of tho vendor, and 
to receive tho balance of tho purchase 
money, on payment of which ho would 

bo obliged to convey to the defendant. 

It is true that in our present case wo are 
dealing only with tho two persons, tho 
vendor and the vendee, and that wo are 
not concerned, as the Court was con- 
cerned in Ganijaram Ganpoti w Laxman 
Ganoha (l), with any third [icrson. lUit 
the principle is not, I think, alToctod hy 
this circumstance, and I am of opinion 
that it is desirable that a 1^'ull Bench of 
this Court should consider and decide 
between tho views which were accepted 
by the Madras Court \n KurnYverareddi 

V, Karri Bapircddi (2) and tlioso which 
prevailed in Gangaravi Ganpati v. Lax- 
7)1 an Ganoha (l). 

The question which wo refer to a Pull 
Bench is : Wliethor when tho plaintiff 
being tho owner of certain proj^erly, 

1. (lUlG) 40 Jiom 408=37 1 C SCO 

2. (lOCO) 2-J 33C. 

3. (1015) so horn 472=28 I C 94G, 


seeks to recover possesssion of that pro- 
perty, it is a valid defence to the suit 
that the plaintiff has agreed to sell the 
propei ty to the defendant, the agreement 
being at tho date of suit still capable of 
specific enforcement, hut there being no 
registered conveyance passing the pro- 
perly t«' the defendant ? It is to be 
talcen for the purposes of the case that 
I)os3ession has been taken by the defen- 
dant under the agreement for sale and 
that he is willing to perform his part of 
it with tho plaintiff. 

Shah, J . — 1 agree. 

Opinion. 

Scott, C. J . — Tho question for our de- 
tei’mination is whether when the plain- 
tiff being the owner of certain immovable 
property seeks to recover possession of 
that property, it is a valid defence to 
the suit tliat the plaintiff has agreed to 
sell the proptM’ty to the defendant, the 
agieemcnt being at tho date of suit still 
capable of specific enforcement, but there 
being no registered conveyance passing 
the property to the defendant. It is to 
ho taken for tho purposes of the case 
that possession has been taken by the 
defendant under tlie agreement for sale 
and that ho is willing to perform his 
part of it with the plaintiff'. 

We must start with the propositions 
enunciated in 54, T. V, Act. that sale 
is a transfer of ownership in exchange 
for a price paid or promised or part paid 
or part promised, that sucli transfer in 
tho case of imtnovahlo property of the 
value of upwards of Rs. 100 can only be 
made hy a registered instrument and 
that a contract for sale of immovable 
property is a contract that a sale of such 
property shall take place on terms settled 
hetweeu tho parties; it does not, of itself, 
create any interest in or charge on such 
property. S. 54 does not however ex- 
haust tho relations which How from a 
contract for sale of immovable property 
according to Indian Statute law. This, 
section cannot be read' hy itself, and one 
iinds in tho same Act important provi-' 
sions in Ss. 40 and 55, tho latter of which 
sections imposes many obligations on 
the vendor and gives corresponding rights 
to tho purchaser with reference to thei 
property contracted to be sold. 

In tho last of tho sub-seotions it is 
clearly recognized that relief by way 
of specilic performance may in certain 
events be open to the purchaser. Then 
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turning to the Specific Belief Act, S. 27 (b) 
provides that specific performance may 
be enforced against either a party to a 
contract or any other person claiming 
under him by a title arising subsequently 
to the contract, except a transferee for 
value who has paid his money in good 
faith and without notice of the original 
contract; and by S. 12 of the same Act it 
is laid down that unless and until the 
contrary is proved, the Court shall pre- 
sume that a breach of the contract to 
transfer immovable property cannot be 
adequately relieved by compensation in 
money. S. 91, Trusts Act, in the chapter 
describing certain obligations in the 
nature of trusts, provides that where a 
person acquires property with notice 
that another person has entered into an 
existing contract affecting that property, 
of which specific performance can be 
enforced, the former must hold the pro- 
perty for the beneSt of the latter to the 
extent necessary to give effect to the 
contract, and S. 95 provides that a per- 
son holding property in accordance wdth 
that section must, so far as may be, per- 
form the same duties, and is subject, 
so far as may be, to the same liabilities 
and disabilities, as if he were a trustee 
of the property for the person for whose 
benefit he holds it. According to the 
Specific Relief Act, S. 3, “obligation” 
includes every duty enforceable by law, 
and ‘trust’ includes every species of con- 
structive fiduciary ownership, and 
trustee’ includes every person holding 
constructively a fiduciary character. 
Ulus, (g) to that section enunciates in 
the following manner the same rule as 
S. 91, Trusts Act: 

“A buys certain land with notice that B has 
already contracted to buy it. A is a trustee, 
•within the meaning of this Act, for B, of the 
land so bought.” 

In S. 40, T. P. Act it is laid down 
that where a third person is entitled to 
the benefit of an obligation arising out 
of contract and annexed to the owner- 
ship of immovable property, but not 
amounting to an interest therein, such 
obligation can be enforced against a 
transferee with notice thereof. The 
illurtration is substantially the same as 
Illus. (g) to S. 3, Specific Relief A.ct, 
above quoted. 

It could not be contended that obliga- 
tions arising out of contract attaching 
to a transferee with notice as annexed 


to the ownership of the property trans- 
ferred did not attach also to his trans- 
feror. The obligation therefore of which 
a person who has contracted to Imy im- 
movable property has the benefit, and 
which ho may enforce against the ven- 
dor or his transferee with notice, is, as 
appeals from the provisions aljove re- 
ferred to, ficluciaiy, and can be enforced 
as though the person bound was a 
trustee. Where then, a vendor who has 
contracted to sell immovable property 
and has under the contract put the pros- 
pective vendee in possession, sues the 
latter in ejectment, he repudiates, if the 
vendee is willing to complete the pur- 
chase, the fiduciary obligation arising 
out of the contract and annexed to the 
ownership of the property, and seeks tc 
treat the vendee as a trespasser. Once 
it is recognized that the plaintiff is 
violating his fiduciary obligation, it is 
clear that the Court cannot grant him 
the relief which he seeks, for it will not 
aid him in committing a l)reach of 
trust and his suit must fail; the defen 
dant is no trespasser, but is in posses- 
sion under the contract which theplain-i 
tiff has bound himself to carry out. I 
The same conclusion was arrived at, 
without reference to the fiduciary aspect 
of the vendor’s position, by a Full 
Bench of the Allahabad High Court in 
Becjam v. Muhammad Yalaih (4). The 
passage from Story’s Equity Jurispru- 
dence citeJ by'Banerji, J., inithat case is 
very apposite upon the question wdiich 
we have to determine. It is as follows: 

‘ A more general ground, and that which 
ought to be the governing rule in cases of this 
sort, is that nothing is to be considered as a 
part perfoimance which does not put the party 
into a situation which is a fraud upon him 
unless the agreement is fully performed. Thus, 
for instance, if upon a parol agreement a man 
is admitted into possessiou, he is made a trespas- 
ser, and is liable to answer as a trespasser, if 
there be no agreement valid in law' or equity. 
Now' for the purpose of defending himself 
against a charge as a trespasser and against an 
action to account for the profits in such a case, 
evidence of a parol agreement would seem to bo 
admissible for his protecdon. and if admissible 
for such a purpose, there seems no reason why 
it should not be admissible throughout.” 

y Bauerji, J., observes; 

‘‘The Courts in this country being Courts 
both of law' aud equity ate as much bound as 
the Courts of Equity in England, to give effect 
to the principles enunciated in the passage 
quoted above. Upon a legitimate application of 
these principles not only is the purchaser w'ho 
has obtained possession entitled to enforce 

4, (189»)16 All 44 . 
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speoific fprformanro of tbo contract for sale, 
but if an attempt l)e ina'le by the seller to evict 
him by an action in ejectment bo would have a 
valid answer to the a' tioii on the ground of 
fraud. The same ground would be available 
to birn to entitle bim to recover possession iu 
the event of his being oU'tod by the seller. To 
bold otherwise would be to enable a seller to 
perpetrate a fraud on the i>urch:*.ser with im- 
punity.” 

A Bull J3onch of tlio Madras High 
Court have taken a dil't'etent view. Tliev 
do not appear liowevor to have con- 
sidered the fiduciary aspect of the ven- 
dor’s position and the imju’opriety of 
pernhtting liiin to succeed against his 
vend<^e in a suit for possession. We are 
of o[)iniou that a suit for specific per- 
formance is not the purclinser’s only 
remedy, and tk.at he may, in the circum- 
stances stated in the question, if there 
arc no other facts operating to liis pre- 
judice, successfully plead his contract 
of sale and tlie fjossession acquired under 
it. Whether in a suit where the pur- 
chaser i.s a defendant it would he open 
to a inofussil Court to decree specific 
jperfortnance against tlio plaintiff. vendor 
jwe aro not called upon to decitle. It is 
hardly lii;cly, tiowovor tliat the plaintiff, 
faced with the prospect of the dismissal 
of the suit for [lossossion. wouhl rofuso 
the ol'fer of a decree allowing specific 
performance to the defendant on pay- 
ment of the l)alanco of his purchase 
money. 

G.r. - R.K. OrJer a 'ConliiujJn. 
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Scott, C. d. and IIkaton. J. 

Rutton^.ey Iloivji and oUicrs ~~ Appel- 
lants. 

V. 

Bomhay United Spinning and Manu- 
facturinrj Co., LoZ. — Respondents. 

Original Civil Appeal No. oT of 1915, 
Decided on 23rd March iOlC), from judg- 
ment of Macleod, J. 

(a) Contract Act (1872), Ss. 1 and 118 — 
Variation in contract for sale of goods — 
Goods not according to description — Mer- 
cantile custom varying contract cannot be 
pleaded. 

in a suit to rccovor goods contraclod to bo sold, 
a m^r.';antilo custom contradicting Ibo written 
coiitr;\ct, wliicdi will h;ivo the cflo-t of entitling 
tbo vendor to rejuire tlie purehaser to accept 
that wbi>'h was not in accordance with lb'' das- 
rription stipulated for, cannot be pleaded : 
North Western Jinhher Cowp.ini/, an'l llnitcn’ 
hach an l Co., In re, (190^) 2 7v'. /;. 907, b'oU. ; 
Wathcra, it Hamm and Shaw Son and 

Co., (n re. (1904) 2 K. II. 152, uvt Boll. 
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(b) Evidence Act (1872), S. 92 (5) Cus- 
tom-Evidence of — If not repugnant to, is 
admissible. 

Kvidcncc as to custom is however admissible 
provided it is not repugnant to the written con- 
tract or iuconsistont with its expressed terms. 

[P 6 0 1] 

Per Ilcat'^n, •/. — Variation from the written 
contract is inevitable whore a custom has to be 
relied on. But variation need not be contradic- 
tion or repugnance. [P 9 C 1] 

(c) Civil P. C. (1908). Sch. 2 — Arbitrators 
can rely on custom and if within their scope 
can av/ard that buyer shall take goods not 
per sample at reduced price. 

It is permissible for arbitrators, who aro ex- 
pert in the trade in which the (question referred 
to them has arisen, to act upon their own know- 
ledge of tbo usages of that trade, and, if it is 
within the scope of their reference, to award 
tb.it the buyer should tak) tbo goods found not 
to be according to sample with a reduction of 
price : rroduce Jirohers Company Limited v. 
Olympia Oil and Cake Comp nuj, (1910) 85 L. J. 
K.'n. 100, lirf. [P 7 G 1, 2] 

(d) Delivery — Physical and constructive — 
Holding of goods for buyer and seller in pos- 
session has effect of physical delivery. 

Whore, under the terms of a contract for sale 
of poods, tbo buyer is to clear the goods on re- 
ceipt of a delivery order by the seller, tbo vendor 
ceases to be liable after tbo transmission of tbo 

said deliverv order and is entitled to iniorcstand 

* 

godown rent from that date. When tbo seller 
in pos.scssion holds tbo goods on account of tbo 
biiver, this ba.s tbo same effect as phvsic.al deli- 
very. ■ LP8G2] 

Stdalcad and iVsa/ — for Appellants. 

Kniuja and Sirant/nuDi — for Respon- 
dents. 

Srott, J. — This is an appeal from 
the judgment of Macleod, d in a suit filed 
by the plaintilTs, in wliich they claimed 
delivery of 113 bales of piece goods and 
tendered Rs. 7,23() as the price thereof. 
The defendants counter-claimed a sum 
of Rs. 20,01)0 which, they contended, was 
duo to them by tlie plaintitTs iu respect 
of goods not taken delivery of. Judg- 
ment was given for the defendants upon 
their counter-claim. The defendants en- 
tered into various contracts, seven in 
number, in September and October 1913, 
for the sale and delivery of piece goods 
of certain specified descriptions. The 
contracts will he referred to under the 
letters A to O. Contract A was for 251 
l)ales of which tho plaintitTs took deli- 
very of some, while the contract was cau- 
ccllod as regards others and 84 bales ro- 
mainod tlie subject of dispute. Contracts 
B, C and D covered 1)58 bales of which 
159 wore taken delivery of by the plain- 
titTs who refused to take delivery of the 
rest, on the ground that the defendants 
had broken a condition not to give deli- 
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very of siiBilar goods to other dealers 
during the period fixed for delivery under 
the said contracts. Contracts B, B and 
G covered 305 bales of which 150 vrere 
taken delivery of by the plaintitis, while 
as to 42 the contract was cancelled and 
the plaintiffs demanded the balance of 
113 on payment of the contract price 

Es. 7,236. 

The result therefore v/as that the 
plaintiffs claimed to eliminate from con- 
sideration the 34 bales under contract A 
and 499 bales under contracts B, C and 
D. The defendants’ counter-claim is for 
payment of the bales which the plain- 
tiffs claim to eliminate from considera- 
tion, Dealing first with the disputed 
bales under contract A, by a contract, 
dated 1st October 1913, the plaintiff 
stipulated that as regards the goods to be 
delivered the quality and width wastobe 
given according the Textiles’ goods Nos. 

299i 999, 9,999 and 99,999 and rein- 
forced the stipulation in his signature 
by repeating that 251 bales according to 
the 'Textiles’ goods were to be taken. 
The price of the goods was fixed at Eupees 
5-10-0 a piece, each bale containing 60 
pieces. The agreement as to price and 
quantity was confirmed by the defen- 
dants’ secretary in a document of the 
same date. The contract signed by the 
plaintiffs was in a printed form contain- 
ing nine numbered clauses, which appear 
in all the contracts, the subject of this 
suit. For the purpose of the dispute re- 
garding the 84 bales under contract A, it 
is sufficient to set out Cls. 8 and 9 : 

“8. If we have. any objection as to finish- 
quality, width, number, stamp and heaSing, we 
agree to refer the same to the arbitration of two 
members of the Bombay ^lill Owners’ Associ- 
ation. Out of them oue member shall be of our 
selection and one member shall be of your selec- 
tion. Should the arbitrators be not uuauimous 
then they are to appoint an umpire and both the 
parties are to agree to the umpire’s award. 

“9. As to the objection mentioned in the said 
Cl. 8, we are bound to make the same known in 
writing within eight days after the goods are 
tendered and should we fail to do so, then we 
agree that our objection shall not at all prevail 
and we are bound to take delivery of the said 
goods.” 

After delivery of some of the goods 
had been taken under this contract, dis- 
putes arose, as the plaintiffs contended 
that the goods were not according to the 
contract. Upon this dispute a reference 
to arbitration took place under CL 8 of 
the contract. The defendants appointed 
Mr. Langley and the plaintiffs appointed 


Mr. Lalji Narainji as tlieir respective 
arbitrators. The reference wpvS made on 
Sth July 1914 in a letter adcLcssed to 
the arldtrators by the plaintiils solici- 
tors (Ex. M), after a copy of it hjd been 
submitted to the defendants attorneys 
on 20th Juno. The reference is in these 

terms : 

"Clause 8 of the contract provided forvefcreuce 
lo arbitration of two members of the Bombay 
Mill Owners’ Association if a difference arose 
between the parties. A difference has arisen bet- 
ween the parties under the above clause, as to 
whether the goods tendered are in accordance 
with the contract, and you gentlemen have 
appointed arbitrators to decide the question. Wo 
understand you intend to make an appointment 
as to the time when you would go to survey. 

The arbitrators were then requested to 
give timely intimation of the time of 
survey, as it was necessary for the par- 
ties to be present. On 3Ist July the 
arbitrators published their award, which 
states that they met to settle the dispute 
between the defendants and the plain- 
tiffs regarding a contract which stipu- 
lated that the goods were to be of the 
same quality as the goods of the Textile 
Mills Nos. 299^, 999, 9,999 and 99,999. 
That pieces of the Textile Mill manu- 
facture were produced and inspected by 
both parties as a basis for arbitration 
and that in comparing them with pieces 

Kn.lpC Hftlivp.red bv the defen- 


dants there was found to be a difference 
in finish, quality, width, and, in some 
cases, of design and colour. The arbi- 
trators then proceeded to state that 
their award was that tire buyer was enti- 
tled to an allowance of four annas per 


piece on 8-4 bales only and must take 
delivery as per terms of contract with 
this allowance. And they stated that 
in their opinion these 84 bales should bo 
free of interest to the buver up to 31st 
July and should be debited on that date. 
Four days later the defendants’ solici- 
tors wrote to the arbitrators stating as 
follows : 

“\Yith reference to your survey report of olst 
July last regarding the dispute between our 
client and Mr. Ruttonscy' Howji, we are in- 
structed to state that you were only requested to 
report on the quality, finish, etc., of the 84 
bales in question. You had no right to state in 
the above report that, in your opinion, the said 
84 bales should be free of interest to the buyer 
until 31st July and should be debited on that 
date. Our clients therefore do not bind them- 
selves to accept the above statement.” 

The defendants were not the only ob- 
jectors to the award ; for, on lOth 
August, the plaintiffs’ solicitors ad- 
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fiio-cnf t lie defondants referring 

to Uie arliitration and (lie award as fol- 
lows : 

\\e ma'p sl.ito at once tliat our clients 
broil anv) ‘•'^1 tii.it the direction in llic 
tha. our fiieiif should i:i!:o the floods rt tlio 
■dlov.ii t ■■ -iM r iiiod is oiit-ido the s.-r)|je of tlie lo- 
'uir cli«nt i' not loniid to ta!:c the 

'a;)d on ' 1 i -wance an. 1 declines to do SO. " 

V'.idi r.'-ird to Uinsc two leUers, it is 
to he iK.tcd that trie defendants mctely 
J^tated that they did not hind thenisedves 
to aeeof't the statement aliout interest 
and that Mio i-hiintifls’ lefusal to be 
liound to take the goods on an allowance 
was not c rnmunicated until five daysor 
more after tl.e declaration of the Kuro. 

poan war. Tiso ijuestion is wliether tlic 
plaintifis a.re houml to take the 81 Ijjilcs 
at an allo'Aamo reducing the contract 
pnec. There is no such provision in 
fclie contract and, so far as tiiero is 
any indication as to the result of a 
Kuccessiul objection regarding the (]ua- 
lity, etc., of tJie goods tendered, Cl. 0 
■I'lpiioaiy indie, tins Unit tl,e plaintilTs 
WMil.l not I.G bound to tal;o dolivei'y. 

J he defeiioants case bnwever does not 
ro4 U|,,,n U,n tonn.-i of the contract. A 
day bebn-o the bcarin;- commenced in tlio 
lov.or Court, tho defendants’ solicitors 
«avo notice that at tho hearing of 
tl.csint they.voLild, if necessnrv, rely 
on a custom of trade in J'.oml.ay, ajn.li- 
cahlo to the sale of goods to ho manu- 
factured ol the quality and description 
lefoired to in tho contracts in tliis suit 
C.at a buyer lias not a riglit to reject 

Mieieij for dillercnco in wiiltli, etc., pro- 

vided lhat tlio dilfcrciico is not un- 
leasouah 0 and is a matter Unit can 
.easonaldy hornet hy an allo\yancc in 
.0 price, .At tl.e 1, earing an issue ^yas 
ai-e.i icgauling tlio alleged custom It 
was ohjocted to hy tho plaintiirs hut 

was aho'.yed hy tho learned .ludgo sub 
joct to amendment of tho ^vritten stalo- 
uent hy the dolendants. Thereafter at 

t >£• trial, eyideneo Nyas giyon of tho 

tl at" '''' u ' 

PiOMdtd the custom luoyod did not . 
unne.x an incident (o tho contract repim I 
jnant to, or inconsiUent cyith, the px . 
iPres.od Urms: see R. 1)0 ffeidemm A,:!' . 

The defendants roly upon tho custom I 

alleged to aymd the ordinary consenu t 
onccsofa breach of contract for sUe 
good. according to sumplo, resulting from 


g tlie provisions of S. 118, Contract Act. 
- They contend that such a custom modi- 
fying the consequences resulting from 
^ the application ;of S. 118, woulcl-not, 
^ within the meaning of S. 1, Contract 
. Act, ha iiiconsistent with the provisions 
c of the Act.” Nor do the plaintilTs. as I 
vmderstood tho - argument, contend that 
; tlie custom would ho inconsistent with 
^ tho provisions of the Act. They ^insist, 
i however that it would be inconsistent 
1 with the jirovisions of the contract. The 
i learned Judge hold that the evidence 
I conclusively proved that in tho country 
I)iecegoods trade, where a contract is 
made for unascei tained goods cither ac- 
coi'ding to a particular sample provided 

hy tho buyer or according to a stock 
nun)ber of tlie manufacturer and the 
contract contains an arbitration clause 
under wliich all disputes are to be 
referred to arbitration, the arbitrators 
proceed on tho footing that under tho 
reference tliey are to survey tho goods 
and either award that the goods may be 
rojecteii or must ho taken with or wic-h- 
out an allowance. This is not a custom 
logulating the rights of i>artie 3 under 
the contract so as to bo inconsistent 
with Its express terms, but rather a 
customary incident annexed to tho powers 
of arbitrators on Mieir appointment 
under contracts of this description 
It appears to me that such a custom, 
as is alleged in the amended written 
statement, would ho inconsistent with 
tlio stipulation in tho contract that a 
certain quality of goods should bo deli- 
vered m return for payment of a certain 
hxed price. The same question has in 
l■^ll^;hlnd. given rise to dilforenees of 
judicial opinion. In Tr<,//.-crs. Winser^c 

IJaynyn atid Shaw Sort Co. In re i\) it 

was argued that tho introduction of a 
piico IS niorcly to sot up a standard of 
\.ilue, that is tho value of goods corres- 
Iiondiiig to the sample, and there may 
ho a consistent custom providing for the 
lariation in price upon a variation in 
quality, and Cdiannel, J., hold that if the 
custom went to tho length of saying 
' ui^ thcio should he no remedy for any 
variatun in quality, it would be un- 
iLasoiiiihlo hut being simply a custom 
i-i _ 10 buyer takes tlio goods with a 
variation in price and with tho limita- 
tion imposed hy the words "unless tho 
same is oxcossivo or unreasonable.” it 
1- (1304) 2 K li 162=73 L J K B 325. 
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would nob be inconsistent with the 
written contract. On the other hand, 
Moulton, L. J., in North Western Euhher 
Company and Tluttenbach S: Co., In rc(2) 
lexpiessed the opinion that such a custom 
jcontradicted the w'ritten contract reliev- 
ing the vendor from his obligation and 
entitling him to require the purchaser 
to accept that which was not in accor- 
;dance with the description. _ It does not 
^appear to me that the question whether 
|such a custom, as is alleged, would be 
Sinconsistent with the written contract 
is affected in any way by the judgments 
of the House of Lords in the recent case 
of Produce Brokers Co. Ltd. v. Olympia 
\Oil and Cake Co. (3). ^ I agree with the 
learned trial Judge in preferring the 
reasoning of Moulton, L. J. to that of 
Channel, J. 

This conclusion, however by no means 
disposes of the question regarding the 81 
bales. The arbitrator Langley has depo- 
that he and his co-arbitrator made their 
award upon the footing that a custom 
did exist that the buyer of local piece- 
goods must send the goods to be sur- 
veyed and is only entitled to reject if 
the surveyor decides the goods are so 
much off the sample that they are not 
saleable as of the quality ordered. If 
there is a difference which does not 
amount to this, he is bound bo take it on 
an allowance. Langley and his co-arbi- 
trator understood they were to proceed 
with the reference in the usual way and 
did so, awarding an allowance of 4-annas 
per piece. Lalji Naranji’s evidence in 
examination-in-chief is to the same 
effect. The cross-examination was not 
directed to the practice before arbitra- 
tors bub rather to the custom set up in 
the written statement. It is permis- 
sible for 'arbitrators who are experts in 
the trade in which the question referred 
to them has arisen, to act upon their 
own knowledge of the usages of that 
trade: see the judgment of Lord Lore- 
burn in the case of Produce Brokers Co., 
Lid. V. Olympia Oil and Cake Co. (3). 

It is however contended for the plain- 
tiffs that the practice of arbitrators in 
fixing allowances, even if sanctioned by 
custom, is irrelevant in the present case 
owing to the restricted terms of the re- 
ference of 8bh July. It is contended 
that the arbitrators had no authority to 

2. "(1903) 2 KB 907=78 L J K B 51. 

3. (1916) 85 LJ KB 160. 


decide any question but that stated in 
the reference, namely, whether the goods 
tendered were in accordance with the 
contract. This contention receives sup- 
port not only from the defendants soli- 
citors’ letter of 3rd August and the pcist 
helium repudiation by tlie plaintitis 
solicitors, but also from the decision of 
the Court of appeal in Englancl In re 
Arhitra.iion heticecn Green & Co. and 
Balfour, Williamson k Co. (l), in which 
it v;a 3 held that under a very similar 
reference the arbitrators had no jurisdic- 
tion to award that the buyer should 
take goods found to be nob up to the 
sample with a reduction of price. It is 
apparent how^ever from the judgments 
delivered in that case that evidence would 
be admissible toshow that the avbitratois 
had in fact been asked to decide some- 
thing more. In the arbitration under 
contract A the facts are that at the sur- 
vey the plaintiffs asked Lalji Naranji, 
who was his nominee, to awaid an 
allowance in the hearing of LuLhmi- 
das Vussonji, tlie defendants salesman, 
w'ho represcn'red them at the survey. No 
objection to such a course w'as taken by 
Lukhmidas nor have the defendants ever 
objected to the allowance made by the 
arbitrators. In this respect therefore 
they must be taken to have ratified the 
conduct of their representative in nob 
objecting to the request of Raoji that an 
allowance should be made. Under 'these 
circumstances I see no reason to differ 
from the conclusion arrived at by the 
learned Judge that it cannot be said 
that the question of the allowance was 
not properly referred to the arbitrators. 

In this view of the case the question 
whether the custom alleged would be 
inconsistent with the written contract 
standing alone, is not the crucial ques- 
tion. The plaintiffs are bound by the 
award made in pursuance of their re 
quest and not objected to by their oppo- 
nents. I may observe that there ap- 
pears to me to be no foundation for the 
defendants’ contention that the scope of 
the reference was not the subject of con- 
sideration in the trial Court, It is, I 
think, perfectly clear that the learned 
Judge was dealing with this point in the 
- passage in which he discusses the con- 
duct of the plaintiffs at the time of the 
survey. It is equally clear that the 
same point has been urg ed on behalf of 

4. (1890) 63 L T 325. 
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lliG plaintiffs in Cl. 10 of the ijoemoran- 
(Inm of appeal. For the reasons stated 
above I am of opinion tliat the decision 
of the learned Judge regarding the 84 
bales under contract A should he aflirm- 
ed. Tiie remaining point is whether the 
defendants have broken the contracts B, 
C and 1) of September 1013, in which 
tliey agreed as follows: 

Wo :iro to give dolivory of llie good*? which 
mny h;ive been sold before this contract, but we 
are not to give delivery of the same during your 
period.” 

Prior to tliese contracts tlio defendants 
had entered into contracts on similar 
printed forms with two other dealers for 
delivery of similar goods over certain 
periods, which were running in Septem- 
ber 1913 but would expire before the 
periods for delivery of the plaintiffs’ 
goods under contracts B, C and D would 
commence. The common features of all 
the contracts material for the present 
point are Cls. 1, 3, 4, 5. (i and 7 in 
Ex. 0-1 : 

1. ^Vo have purchased the said goods 
under manufacture and wo hind ourselves 
to take delivery of all the goods apper- 
taining to this contract or a part thereof 
as you may givo delivery. 3. Should 
we fail to clear tlio goods within twenty- 
four hours of their being ready for de- 
livery, then the goods sliall remain at 
our risk and v.'o are responsible for all 
kinds of oamages. 4. ^our giving notice 
of the goods being ready is tantamount 
to your tendering tlio same. On tlio 
notice being posted to our address the 
same would be considered to have 
reached us. o. When you tender the 
goods wo are bound to pay for and clear 
the same. (1. If wo do not clear the 
goods, then we are to pay interest at the 
rate of 9 per cent from the date on which 
the same should have been cleared. So 
also wo hind ourselves to pay godown 
rent, insurance (charges) and wliatover 
othoroxpenses may ho incurred. 7. Should 
we fail to clear tlio goods in time, then 

1 ' t * i I 1 any time you 

like either by public auction or ' by 

private sale in one lot or in pieces at our 

risk and cost: and as to whatever loss 

you may suffer thereby wo are to pay 

the same without (raising) any objection 

and as to whatever profit may he mndo 

we shall have no manner of ii<^hfc 
thereon.” 

In practice the defendants about once 
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each month would send the buyer a 
delivery order in respect of such of the 
contract goods as were ready for delivery 
in tlio company’s godown and the buyer 
would sign an acknowledgment of deli- 
very of so many bales and the goods 
would be debited to him by the defen- 
dants. If his obligation to clear tho 
goods within twenty-four hours under 
Cl. 3 was not discharged, interest w'ould 
begin to run as well as godown rent for 
tho storage in the defendants’ godown 
and insurance, other charges under Cl. G 
to 1)6 followed on failure to clear and pay 
for the goods within a reasonable time 
by sale by the defendants at the buyer’s 
risk and cost. Under Cl. 9 of the con- 
tract objections to the goods would not 
juevail if not made within eight days 
and tho buyer would be bound to take 
delivery notwithstanding his objections. 
The defendants contend that the debit- 
ing of goods to the buyer and sending 
him a delivery order for signature marks 
the period of delivery, for within twenty- 
four liours the defendants would hold 
uncleared goods as warehousemen and 
bailees for the buyers. In my opinion 
this contention is correct. "Delivery” 
within the meaning of the added clause 
lelates to some act to be done by the 
sellers, hut their obligations ceased with 
the debiting of the goods and their 
transference from the defendants’ mills 
to their godown. Thereupon constructive 
delivery took place : 

it is a cbaiige of possession without any change 

of actual custody . . A seller in possession may 

assent to hold the thing sold on account of the 

buyer. When ho begins so to hold it, this ba» 

the same effect as a physical delivery to tho 

IniNcr or his servant and is an actual lecoipt bv 

the buyer” SCO Pollock and Wright on Posses* 
Sion, p. 72. 

Holmes, in tho Common Law. p, 233, 
remarks that : 

“ Where goods remain in tho custody of a 
vcnuoi\ appropriation to tho contract and ac- 
ceptauco have been confounded with delivery. 
Our ]aw has adopted (ho l^oinan doctrino, (hat 
there may boa delivery, that is, a change of 
possession, by a change in the character in which 
tho vendor holds, but has not always imita(od 
tho caution of tho civilians with regard to what 
amounts to such a change/’ 

Here, in my opinion, the provisions of 
tlie contracts preclude the possibility of 
doubt as to tho point of time when the 
cliange occurs. It is not necessary to 
repeat the indications noted by the 
learned trial Judge of the understanding 
of tho parties in the matter, but we may 
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add that the a\vard its&lf affords an 
instance of the practical effect of Cl. 9 
of the contract. The arbitrators, experts 
in the practice of the trade, held that 
■svith regard to the bales debited on 30th 
May and objected to on 5th June, interest 
should only run from 31st July, the date 
of the award upon the objections. Tiiis 
would be the period of change of posses- 
sion, if not of custody. The decree of 
the lower Court must be affirmed and 
the appeal dismissed with costs on the 
appellants. 

Beaton, J . — I agree that the appel- 
lants’ contention as to contract A fails 
and that Macleod, J.’s judgment in this 
particular should he affirmed. But I am 
far from sure that it cannot be affirmed 
on the ground that there is not any con- 
tradiction or repugnance between the 
written contract and the contract as 
modified ‘by the custom. Whenever a 
custom prevails, it necessarily leads to 
the establishing of a contract different 
in some particulars from the written 
contract, otherwise custom would be 
useless and would never be relied on. 
Variation from the written contract is 
therefore inevitable wdiere a custom has 
to be relied on. But variation need not 
be contradiction or repugnance ; in some 
cases it is, in some it is not. In this 
particular case 1 think it is not. I need 
not develop the point, as the judgment 
of Macleod, J., is supported on other 
grounds. As to the rest of the decision 
I agree. 

Ct.p./R-K. Appeal dismissed. 
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Batchelor and Shah, JJ. 

Bal Gangadhar Tilah — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Appln. for Eevn. No. 252 of 
1916, Decided on 9th November 1916, 
from order of Dist. Magistrate, Poona. 

(a) Penal Code (I860). S. 124- A— “Disaf- 
fection,” meaning of— Not mere absence of 
affection. 

The word “disaffection” as used in S. 124-A of 
the Penal Code is not the equivalent only of 
mere absence of affection. [P 43 C 1; P 47 C 1] 

(b) Penal Code (I860), S. 124 B — Speech 
must be read as a whole V/hole general 
effect must be seen. 

In order to determine whether a speech offends 
under S. 124-A, Penal Code, it must be read as a 
whole. A fair construction must be put upon it, 
straining nothing either for the prosecution or 
for the accused, in paying more attention to the 


Vrhole general effect than to any isolated words 
or passages. [P 4? C 2; P 44 Cl; P 4S C' 1] 

(cl Criminal P. C. (1898). S. 108 Advo- 
catinr Home Rule does not per se amount to 


dissemination of seditious matter. 

A speech advocating the establishment of Iloine 
Rule in India and the attainment of it by eon- 
stituiional means does not per se amount to dis* 
scminaling seditions matter within the meaning 
of S. 188, Criminal P. G. fP 44 C 1 ; P 48 C 1] 

(d) Penal Cede (1860), S. 124-A- (Per 
cheUr, J.) Profession of loyally however 
sincere is no defence. 

Per Jlatchelor, J.— To a charge of osciting dis- 
affection towards the Government established by 
law in British India a profession, however sin- 
cere, ot loyalty tc His Majesty and the British 
Parliament is no answ^er whatever. [P43 0 2] 

(e) Penal Code (1860), S. 124-A— Advocat- 
ing a policy as to obtain increasing share of 
political authority and of making admin’S- 
tration subject to control of people is no of- 

fence. . 

Tbe advocacy of principles the object of whicn 

is to obtain for Indians an increased and gradu* 
all} increasing share of political authority aud 
to subject tbe administration of the country to 
the control of the people or peoples of India is 

not per se an infringement of the law. 

^ [P44C1] 

(f) Penal Code (1860). S. 124 A— Advocat- 
ing Home Rule in India some grounds and 
fair criticizm is no offence — What is fair 
criticism staled. 

To advocate the establishment of Home Rule 
for India on the contentions that Indian ad- 
ministrators govern Kalivo States without com- 
plaint; that in Briti.sh India British officials are 
paid too highly, and Indians, though they are 
free to discuss, have no effective control over 
finance or policy ; that the present officials being 
in fact alien by race, though able and industri- 
ous men, do not readily understand the needs of 
the people, is fair political criticizm and is not 
obnoxious to S. 124*A, I’enal Code. [P 45 G 2] 


(g) Penal Code (1860). S. 124 A— Long oral 
speech how to be construed stated — Particu- 
lar passages which may have made no im- 
pression on public should not be selected to 
bring the speech within mischief of S. 124-A. 

In construing a long speech delivered orally 
particular passages which occupy no specially 
prominent placeiu the address and ^^hicb would 
not specially impress themselves on tbe minds 
of tbe audience so as to override the general 
effect, should not be selected in order to bring 
the speaker within the mischief of S. 124-A, 
Penal Code. [B 46 C 1, 2) 

(h) Penal Code (I860). S. 124-A— Govern- 
ment of India— Civil service principal agency 
— Criticizm of Civil Service en block infusing 
hatred about it amount to infusing hatred 


against Government. 

All governments established by law act 
through human agency and the Civil Service in 
India is the principal agency of the Government 
for the administration of tbe country in time of 
peace. Therefore criticisms of the (!)ivil Service 
en bloc in words, the natural effect of which is 
to infuse hatred of the Civil Service, amount to 
infusing hatred or contempt of the established 
Government whose accredited agent the Civil 
Service is. [P43C2] 
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(i) Penal Code (I860), S. 124-A — (Per 
Shall, J.) Long speech how to be construed 
stated — Question is of determining its pro- 
bable effect taken as a v/hole, stray, senten- 
cesor words are not to be picked up — Object 
of speech when fair, undue importance to ob- 
jectionnl passages should not be given. 

PerN'mli. J . — In coostriiing a speech for the 
piupO'O' of S. I-2t-A. Penal Code the quc’tion is 
one of dot‘'rniinirj" its icasorable, natural and 
probable effect taken a-; a whole on the minds of 
thO'C to who:n it is adilressed. It must bo read 
as a whole in a fair, free and liberal spirit. In 
dealing with it one should not pau=o upon an 
objection. ible sentence bore or a strong word 
them. It should be dealt with in a spirit of free- 
dom and not viewed with an eye of narrow criti- 
cizm: L'cg v. Jiurns, (182G) 16 Cox C (' 355. fief. 

[P 47 C 2; P IR C 1] 
In detennining the general effect of a speech 
the avowed object of which is to create a I'ublic 
opinion in favour of Tlomc Rule for India and to 
induce the hearers to join the Home Rule League 
and wliioli does not advocate for the achievemeut 
of its object any means other than strictly con- 
stitutional one^, care .should he taken not to at- 
tach undue importance to objectionable jiassagcs. 

[P 4S C 1] 

(j) Penal Code (I860), S. 1 24-A — Govern- 
ment established by law in British India de- 
notes persons administering executive Gov- 
ernment. 


Pho “Government oHahlishcd by law in British 
Indi.t ’ ineaTis the various Governments consti- 


tuted by tlio Statutes relating to the Crovornment 
of India n > . consolidated into the Oovernment 
ofind' i .\c t. 1015. and denotes the persons or 
per.sons authorized by law' to administer Execu- 
tive Government in any part of British India. 


„ X [^"47 Cl] 

(k) Penal Code (I860). S. 124-A — Disaf- 
fection how created — Unfair criticizmof one 
of Goveriimetit's services is one way— Whe- 
ther condemnation of particular service cre- 
ates disaffection against Government is 
ejuestion of fact and depends upon circum- 
stances of each case. 

The feelings, which it is the object of S. 12-1-A, 
Penal Code, to prohibit, may bo excited towards 
the (lovernmont in a variety of wavs, and it is 
possible to excite such feelings towards the Gov- 
ernment by an unfair condemnation of anv of 
itsscrvices. Whether in a particular case* the 
condemnation of any service is sufliciont to ex- 
cite any feeling of hatred or contempt or disaf- 
tect ioQ towards Government by law established 

in British India, must depend upon the nature 
of tbe criticizm. the position of the service in 
the administration and all the other circum- 
stances of that case. Jt would ho a question of 

fact to be determined in each case with reference 
to its circumstances. [j> 47 (j j o] 

Jmnah and S. It. Bakhale— for Appl'i. 
cant. 


Jar (line. Stravginau, Binning, Palm 
dha)i and .S’. S. Patkaf — for fcho Cro^^ 
i''acf.9.--Tiic applicant was diroctod 
tho District "Magistrate of Poona, to 
bound over for one year under S. 1( 
Criminal P. G.. for doliverinj' three pu 
lie lectures in Marahti at Belgaum 


Alimednagar, of which the following is 
the official translation: 

Lecture of 1st Maij 1916, 

When I was requested to give a lecture 
here (Belgaum) to-day, I did not know 
on what to lecture. I do not stand before 
you today after having made any prepa- 
ration for any particular subject. I had 
come for tho conference. Thinking that 
it would not be improper if I were to say 
a few words to you about those subjects 
which were discussed during the past two 
or four days and about the object with 
which a Home Rule League was estab- 
lished here before the Congress, I have 
selected that subject for today's lecture. 
What is swarajya? i\Iany have a miscon- 
ception about this. Some do not under- 
stand this thing. Some, understanding 
it, misrepresent it. Some do not want it. 
Tims there are many kinds of them. 
Therefore I am not prepared today to 
make any particular discussion of any 
sort beyond saying a few general words 
on tho following among other points: 
What is swarajya? Why do we ask for 
it? Are we fit for it or not? In what 
manner must we make this demand for 
swarajya of those of whom we have to 
make it? In what direction and on what 
lines are wo to carry on tho work which 
wo have to carry on? It is not tho case 
that these general words which I am go- 
ing to say are tho outcome of my effort 
and exertion alone. The idea of swarajya 
is an old one. Of course when swarajya 
is spoken of (it shows that) there is some 
kind of rule opposed to swa (i. e., our), 
and (that) tliis idea originates at that 
time. This is plain. When such a con- 
dition arrives it begins to be thought 
that there should be swarajya, and men 
make exertions for that purpose. You 
are at present in that sort of condition. 
Those who are ruling over you do not 
belong to your religion, race or even 
country. Tho question whether this rule 
of the English Government is good or 
bad is different. The question about 
‘one’s own’ and ‘alien’ is different. Do 
not make a confusion of tho two at the 
outset. When the question ‘alien or 
one’s own’ comes, wo must say ‘alien.* 
When tho question ‘good or bad’ comes, 
or say ‘good' or say ‘bad.’ If (you) say 
bad’ then what improvement must be 
made in it? — this question is different. 
If (you) say ‘good,’ it must be seen what 
good things are under it which were not 
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under the former rule. These are differ- 
ent points of view. Henc8» the reason 
why the demand for swarajya first arose 
is that. . . . Formerly there were many 
kingdoms in our India — in some places 
there was Mahomedan (rule), in some 
places there was Eajput (rule), in some 
places there was Hindu (rule) and m 
some places there was Maratha (rule) 
were these swarajyas good or bad? I 
again remind you that this is a different 
question. We shall consider it after- 
wards, All those being broken up, the 
universal sovereignty of the English 
Government has been established in 
India. Today we have not to consider 
the history of their downfall. We have 
not to consider how they fell. Noram I 
going to speak about it. But the present 
system of administration is such that 
some able men who have been educated 
in England and have received college 
education come to India and the State 
administration of India is carried on 
through them. ‘Emperor’ is (merely) a 
name. When you give a visible form to 
the sentiment which arises in your mind 
at the mention of (the word) ‘raja’ (i. e., 
king), there is the present Emperor. This 
sentiment is invisible. When a visible 
form is given to this invisible (some- 
thing), there is the King, the Emperor. 
But the Emperor does not carry on the 
administration. 

The question of swarajya is not about 
the Emperor nor about this invisible 
sentiment. This must be remembered at 
the outset. Let there be any country, 
it must have a king, it must have some 
man to carry on its management and 
there must be exercised som.e sort of rule 
in it. The cise of anarchical nations is 
different. These nations never rise. As 
in a bouse there must be some one to 
look to its management, when there is 
no man belonging .to the house an out- 
sider is brought in as a trustee— just so 
is the case also of a kingdom. In every 
country there is a certain body for carry- 
iug on its administration and there is 
some (sorb of) arrangement. An analysis 
must be made of both these things, viz., 
of this arrangement and this body and, 
as stated yesterday by the President 
(the President of the Provincial Confer- 
ence), of the sentiment of ‘king.’ There 
must be a king, there must be State ad- 
ministration. Both these propositions 
are true from the historical point of 
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view. Of a country whore there is no 
order, uhere there is no king- that 
is, wliero there is no supervising body, 
the !Mahabharat savs: ‘A wise man 
should not live even for a moment at 
that place. There is no knowing when 
at that place onr lives may bo destroyed, 
when our wealth may bo stolen, when 
our house may be dacoibed, nay, sob on 
fire.’ There must be a government. I 
will nob sav at length what there was in 
the kritayug in ancient times. The 
people of that time did not require a 
L'ing. Every one used to carry on deal- 
ings only after seeing in what mutual 
good lay. Our Purans say that there 
was once a condition when there was 
no king. But if wa consider whether 
sucli a state existed in historical times 
it will appear that such a condition did 
nob exist in historical times. 

There must be some controller or other. 
That control cannot be exercised every 
time by all people assembling together 
at one place. Hence, sovereign authority 
is always divided into two parts: one 
the advisory body, and the other the 
executive body. The question about 
swarajya which Iras now arisen in India 
is not about the said invisible sentiment. 
This question is not about those who are 
to rule over us, (and) according to whose 
leadership, by whose order and under 
whose guidance that rule is to be exer- 
cised. It is an undisputed fact that we 
should secure our own good under the 
rule of the English people themselves, 
under the supervision of the English 
nation, with the help of the English 
nation, through their sympathy, through 
their anxious care and through those 
high sentiments which they possess. 
And I have to say nothing about this 
(cheers). This is the first thing. Do 
not create confusion in your minds 
by confounding both the things. Those 
two things are quite distinct. What 
we have to do we must do with tlie 
help of some one or other, since today 
we are in such a helpless condition. 
It is an undoubted fact that we must 
secure our good under their protection. 
Had it not been so, your independence 
would never have gone. Hence if wo 
take for granted that we have to bring 
about the dawn of our good fortune with 
the help of the English Government and 
the British Empire, then the one more 
strange thing which some people see (lit. 
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tliiiik) in this will altogether disappear. 
To speak in other words, there is no 
sedition in tliis. If tlien without tlie 
help of tiio Bngiish Government, if the 
words invisilde llnglisli Governnient’ he 
used for the words ‘Bnglish Government’ 
tiiero will bo no mistake, if witli tlie 
help of this invisily'lo Bnglich Govern- 
ment, with the aid of this invisible 
Knglisli Government, yon are to bring 
about the dawn of your good fortune, 
tlien, wliat is it that you ask? This 
second question arises. 

The answer to it, again, lies in the 
very distinction of which I spoke to you. 
Though a Government may be invisible, 
still when it begins to become visible, 
the management of tlnit kingdom is car- 
ried on by its hands and by its actions. 
This state of being visible is different 
from invisible Government. If you ask 
liow, (I say) in the same manner as the 
groat Brahma is different from Maya. I 
have taken the words visible aiul invisi- 
ble from Vedanta (philosopliy). The 
great Brahma wliich is without attri- 
iiutesand form is different, and the visi- 
ble form which it assumes wlien it begins 
to come under the temptation of ^laya 
is different. Hence those dealings which 
are duo to Maya are sure to change. 
What is the characteristic of Maya? (It 
is) to change every moment. One Gov- 
ernment will remain (vi/ ) invisible Gov- 
ernment, and the visible Government 
changes every moment. The word swa- 
rajya which has now arisen relates to 
visible Government. Maintaining the in- 
visible Government as one, what change, 
is effected, in the momentarily changing 
visible Government, would l)e beneficial 
to our nation? This is the question of 
swarajya. And tliis being called the 
question of swarajya, there arises the 
question, In whose hands should be that 
sort of administration which is now car- 
ried on in our India?’ We do not wish 
to change the invisible Government, 
English Government. 

\\ e say that (the administration) 
should not be in the liands of a visiblo 
entity by whose hands this invisible 

Government is getting works done, but 

should pass into some other's hands 
The swarajya agitation which is now ear- 
ned on IS carried on in the belief that 
this administration, if carried on by 

some other hands (or) with the help of 
Borne one else, (or) by some other visible 


form, would be (more) beneficial to the 
people than when carried on by those by 
whose hands it is carried on. If another 
instance is to be given, it can be said 
that there is an Emperor in England. 
An English Act contains tho rule that 
the King commits no wrong. The King 
never commits a wrong (lit. oifence). 
For, his authority is limited in such a 
manner that (only) when a certain minis- 
ter goes and tells something to him then 
he knows it. The Prime Minister does 
acts on his own responsibility. There 
may bo a good many (people) here who 
have studied English history. It is not 
tlie case that this is net so. This is the 
chief principle in it. This principle 
having arisen in English history, (the 
number of) seditious cases began to fall. 
While hero, these (people) begin to in- 
stitute cases of sedition. Those who 
carry on tiio administration are different 
and the King is different. The King is 
one and tho same. But tho ministry 
changes every five years. At that time 
no one says that it would bo sedition if 
anyone were to start any discussion ad- 
vocating change of ministry. These are 
the things happening every day before 
tho eyes of the English people. The 
King’s circle (of ministers) went (out of 
office) after five years, went (out of office) 
after two years; they may quarrel among 
themselves as much as they like. What 
is that to the King? Ho is the great 
Brahma without attributes. He is not 
affected by this. 

The swarajya agitation now existing 
in India is, then, about change in such 
a ministry. Who rules in India? Does 
tho Emperor come and do it? He is to 
bo taken in procession like a god on a 
great occasion, we are -to manifest our 
loyalty towards him, this alone is their 
duty. Through whom, then is the ad- 
ministration carried on? It is carried on 
through those who are now servants (viz.) 
the State Secretary, Viceroy, Governor, 
below him the Collector, the Patil and 
lastly tho police sepoy. If it be said 
that one police sepoy should bo trans- 
ferred and another police sepoy should 
be given, would that constitute sedition? 
If it bo said that the Collector who has 
come is not wanted and that another ia 
wanted, would tliat constitute sedition? 
If it be said that one Governor is not 
wanted, another Governor should be 
brought, would that constitute sedition? 
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If it be said, ‘This State Secretary is not 
wanted, bring another,’ would that con- 
stitute sedition? Nobody has called this 
sedition. The same principle which is 
applicable to a police sepoy is also appli- 
cable to the State Secretary. We are 
the subjects of the same King whose 
minister the State Secretary is and whose 

servant he is. This then being so, if any 
one were to say. The State Secretary is 

nob wanted, this Viceroy is nob wanted. 

Fuller Saheb is not wanted in Bengal,’ 
such resolutions have often been passed 
in the case of Governors, nob in the 
present, but in the past times, and were 
to give reasons for that, you would say 
about him that his head must have been 
turned, (and that) the reasons he gives 
are nob good or sufficient. 

But from the historical point of view 
it does nob follow that when he says so 
that constitutes sedition (cheers). Our 
demand belongs to the second class. It 
is concerned with swarajya. Consider 
w^ell wdrat I say. If you think that the 
present administration is carried onw'ell 
then I have nothing to say. In the 
Congresses and Conferences that are now 
held you come and say: *Our kulkarni 
vatan has been taken (away), zulum has 
been exercised upon us in connexion 
with the Forest Department, liquor 
(drinking) has spread more in connexion 
with the Ablcari (Department), also we 
do not receive that sorb of education 
wffiich we ought to get.’ What is the 
root of all this ? What is the benefit of 
merely saying this ? Why do you not 
get education? Why are shops of the 
Abkari Department opened where we do 
not want them? In the Forest Depart- 
ment, laws about reserved forests and 
about forests of this sort or of that sort 
are made. Why were they made? At 
present, lists upon lists about this come 
before the Congress. Why was your 
jury abolished against your will? Why 
was no College opened in the Karnabic 
up to this time? All these questions are 
of such a kind that there is but one 
answer to them. At present our 
thoughts run this way: is there no Col- 
lege?— make petition to the Collector or 
to the Governor, because they have power 
in their hands. 

If this power had come into your 
hands, if you had been the officials in 
their places or if their authority had 
been responsible to the public opinion. 


these things would not have happened. 

No other answer than this can bo given 
to the above. These (things) happen 
because there is no authority in your 
hands. The authority to decide these 
matters is not given to jou for whose 
good this whole arrangement is to be 
made. Hence what we may have to ask 
becomes like (that asked by) a little 
child. It cries when it is hungry. H 
cannot say that it is hungry. Then the 
mother has to find out wdmther it may 
be hungry or have a bellyache. Some- 
times the remedies used prove to be out 
of place. Such has become our condi- 
tion at present. In the first place you 
do not at all know what you want (and; 
where lies your difficulty. When >ou 
came to know it, you began to speak 
with your mouth. But you have no 
power in your hands bo cause (things) to 
be done according to your w'ords. Such 
being the condition, what has happened 
now? Whatever you have to do, what- 
ever you ■w’'ant — if you want to dig a 
well in your house make a petition to 
the Collector. If you want to kill a 
tiger in the forest make a petition to 
the Collector. Grass is not _ obtained, 
bundles (of wood) are nob obtained from 
the forest, permission to cub grass is re- 
quired — petition the Collector. That is 
to say, all this has become like (the case 
of a) helpless man. We do not want 
this arrangement. W'e want some better 
arrangement than this That is swaiajya, 

that is Home Rule. 

In the beginning these questions do 

not arise. As when a boy is young he 
knows nothing, when he grows up he 
begins to know these things, and then 
begins to think that it would be very 
good if the household management were 
made at least to some extent according 
to his opinion: just so it is with a nation. 
When (lib. as) it is able to consider this 
thing, when it acquires the capacity of 
considering (this thing), then this quee- 
tion is likely to arise. But now the 
condition here has become such that we 
had better give up the above thought, 
let us give up the thought about the in- 
visible Government, let us come within 
the limits of the visible Government, 
(we then see that) the people who make 
this arrangement, who carry on this ad- 
ministration, are appointed in England 
according to a certain rule and law, and 
rules are made within the limits of those 
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laws as to wliat should he tlieir policy. 
These rules may ho ?’ood or had. They 
may be ^?ood, tliey may be quite well 
arranged and methodical. I do not say 
tliat they are not. But however good 
may bo the arrangement made by (other) 
people, still it is not the case that he 
who wants to have the power to make 
tiiis arrangement always approves of 
this. 

Tliis is the principle of swarajya. 
If you got the powers to select your Col- 
lector, it cannot be said with certainty 
that lie would do any moio work than 
tlie present Collector. Perhaps he may 
not do. He may even do it badly. I 
admit this. But tlie difference between 
these and those is this: this one ia 
selected by us; he is our man; ho sees 
how (lit. in what direction) we may re- 
main pleased ; while the other thinks thus: 
what we tliink to he good must appear 
so to otliors, W hat (is tliere with res- 
pect to which) wo should listen to others? 
I am so much educated, I get so mucli 
pay, I possess so much aliility, why 
shouhl I do anything which would bo 
harmful to others ? The only answer 
is because (you) have such conceit.’ ? 
(Laughter.) There is one way, there is 
no rule about it. He whose belly is 
not pinched has no experience about it. 
This is tlio only cause of it, there is no 
other cause. Hence if you minutely con- 
sider the various complaints which have 
arisen in our country (it will appear 
that) the system which is subsisting now 
is not wanted by us. Not that we do 
not want tlie King, nor that wo do not 
want the English Government, nor that 
we do not want the Emperor. \Vo w'anb 
a particular sort of change in the svstem 
according to which this administration 
is carried on, and I for one do not think 
that if that change were made there 
would arise any danger to the English 
rule (lit. kingdom). But there is reason 
(lit. room) to think that somo poople 
whose spectacles are dilTeront from ours 
may see it, because they say so (cheers). 
Hence the minds of many people are 
now directed to the question as to what 
change should be elfected in the system 
according to wliich the rule of the Eng 
lish Government is exercised in the 
above manner. Wo make minor de- 
niands, vi/., remove the (liquor) shop in 
a certain village named Ghodogaon; they 
would say it should not he removed. 
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Done. (If it is said) reduce the salt tax, 
they say, we look to the amount of reve- 
nue derived from salt duty. 

If this tax is reduced, how should it 
be managed there? But he who has to 
make the arrangement has to do these 
things. When I ask for the authority 
to manage my household affairs, I do 
nob say, give me tlie income which you 
obtain, and do not spend (it). We our- 
selves have to make the expenditure and 
we too have to collect money, this is the 
sort of double (lit. united) responsibility 
which we want. Then wq shall see 
what we have to do. Such is the dis- 
pute at present. Other bureaucrats who 
come say, act according to our wishes. 
We say, act according to our wishes so 
that all (our) grievances wull be removed. 
We know that sometimes a boy obstin- 
ately asks for a cap of Rs. 25 from his 
father. Had he been in his father’s 
place it is very doubtful whether he 
would have paid Rs. 25 for the cap or 
not. Tlie father refuses, but he (the boy) 
is grieved at the time. And why is he 
grieved at it? Because he does not 
understand (the thing); because the 
management is not in his hands. Hence 
tlie introduction of such an administra- 
tion is beneficial to India. We want 
this thing today. When this one thing 
is got the remaining things come into 
our possession of themselves. This is 
the one root of the thousands of things 
which we are asking for. When we get 
this key into our hands wo can open nob 
only ono liut 5 or 10 doors at once. Such 
is the present question. It is in order 
that the attention of all may be directed 
to this question that this Home Rule 
League was established here the other 
day. Some will be grieved at it; I do 
nob deny it. Every one is grieved. It 
w’as said hero some time back that when 
a hoy is a minor, the father when dying 
appoints a panch. The panch when ap- 
pointed supervises the whole of the 
estate. 

Some benefit is also derived from 
this (arrangement). This is not denied. 
Afterwards when this boy begins to 
become a little grown up, he sees 
that there is something wrong in this. 
I must acquire the right of manage- 
ment, then I shall carry on better 
management than this. Ho is confident 
of this. Not that he actually carries on 
the management in that manner, Per- 
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haps, if he be a prodigal, he may squan- 
der away bis father’s money. But he 
thinks as above. In order to avoid any 
opposition between these two, the law 
lays down the limitation that (on the 
boy’s) completing 21 years (of his age), 
the trustee should cease his supervision 
and give it into the boy’s possession. 
This thing which belongs to practical 
life applies also to the nation. When 
the people in the nation become educa- 
ted and begin to know how they should 
manage their affairs, it is quite natural 
for them that they themselves should 
manage the affairs which are managed 
for them by others. But the amusing 
thing in this history or politics is that 
the above law about 21 years has no 
existence in politics. Though v/e may 
perhaps somehow imagine a law enjoin- 
ing that when you have educated a 
nation for a hundred years you should 
give its administration into its hands, 
it is not possible to enforce it. The 
people themselves must get this eftected. 
They have a right (to do so). Hence 
there must be some such arrangement 
here, Eormerly there \vas some such 
arrangement to a little extent. 

Such an arrangement does not exist 
now. And herein lies the root of all these 
our demands, the grievances which we 
have, the wants which we feel (and) the 
inconveniences which we notice in the 
administration. And the remedy which 
is proposed after making inquiries about 
that root in the above manner is called 
home rule. Its name is swarayja. To 
put it briefly, the demand that the 
management of our (affairs) should be 
in our hands is the demand for swarajya. 
Many people (lit. even many people) have 
at present objections to this. . I merely 
gave the definition in order to make (the 
subject) clear. The people on the other 
side always misrepresent it. If there be 
no mistake in the logical reasoning of 
what I have now said, how will any 
mistake arise unless some part of it is 
misrepresented ? Hence, those people 
who want to point out a mistake misre- 
present some sentences out of this and 
■ find fault with it, saying this is such a 
thing, this is such a thing. Hence, it is 
not the duty of a wise man to impute 
those things to us which we never de- 
mand at all, to censure us and in a 
manner ridicule us before the people. 

What more shall I say than this ? 


(Cheers). Hence, if anyone of you has 
such a misconception let him give it up. 
At least remember that ^^hat I teii is 
highly consistent. It is in accordance 
with logical science. It agrees with 
history. ^I said that king means invisible 
king or government. This constitutes 
no offence whatever. There are oeities 
between. At several times God does not 
get angry; these deities get angry witli- 
out reason. Some settlement is to be 
made with respect to them. Hence if 
there has arisen any such misconception 
it should be removed. I havo told this 
for this purpose. Now I tell the nature 
of it to you. And even before that let 
us also consider a little the question 
whether we are Ht for (carrying on) such 
sort of administration or not. Some time 
ago I gave yoir the instance of panch and 
their ward. There generally it happens 
that as the boy grows up more and more, 
those who think that the management 
should not pass into other hands make 
reports that his head has now begun to 
turn; another says that he is not mad, 
but that he appears to be half mad. The 
reason of this is that the management 
should remain in his’ hands for a couple 

of years more. A third says;^ 

'True, you may give authority into his 
hands, but do ymu know that he has got 
bad habits ? These (people) tell five or 
ten things about him. What is to be 
gained by doing this much ? Then the 
dispute goes before the Court and ^then 
they get him adjudged mad. Some tilings 
like these have no\v begun to happen 
here. To give authority into people s 
hands is the best principle^ of adminis- 
tration. No one disputes this. Because 
the same thing is going on in the country 
of those officials who are here. When 
they go there they have to advocate the 
same principle. Therefore no one says 
that this historical principle is bad. 
Then what is bad ? They* distinctly say' 
that the Indians are not to-day fit for 
swarajya (laughter), and some of us are 
like the rogues in the story of the three 
rogues occurring in the Panchatantra. 
That story is as follows : A villager had 
come taking a sheep on his head. 

One rogue said to him There is a she- 
goat on your bead.’ The second said 
‘There is a dog on your head.' The third 
one said quite a third thing. He threw 
away the sheep. The rogues took it 
away. Our condition is like that. This 
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relates to human nature. There are 
<aniong us people who are just like them. 
Why are wo not fit ? Because fitness has 
not been created in us. We have not 
done (it), our parents have not done it. 
Wo too have not f^ot such powers. But 
the Government has I'iven you some 
powers in the Council. Sinha (and) 
Chaubal ai-e in the Council. In the 
Executive Councils of other places also 
there are selected people. When these 
people were selected for appointment, 
did any one even say (lit, write) ‘We are 
not fit, do not give us tlie post.’ No 
one said (cheers). What tlien is the use 
of saying (so) after coming to our meet- 
ing ? I shall consider that these people 
are speaking the truth if, when the 
bureaucracy actually confers some great 
powers on them, they stand up and say: 
'We do not w'ant them, wo aro’not fit for 
them — the Bralimins alone must come 
and perform shradha at our hou^e, w’e 
cannot perform it.’ I think that those 
men who say such things because such 
and such a [lerson would not like (any 
particular thing) and bring forward such 
excuses for that purpose, in a manner 
make an exhibition of their weak nature 
(cheers). Why are we not fit ? Have 
wo no nose, no eyes, no ears, no intellect? 
Can we not write ? Have we not read 
books ? Can we not ride a horse ? Why 
are we not fit ? As a Jew' in one of 
Shakespeare's dramas asked, I ask you 
what have we not ? You have not done 
work. If it is not given at all, when 
are we to do it ? (Cheers.) lias it ever 
happened that we did not do work when 
it was given ? No one did then say, we 
are unfit, do not appoint us. You appoint 
them. You get work 'done by them and 
afterwards it is also announced in a 
Government Resolution: ‘lie has done 
his duty’ and so on. On the contrary, 
going further, it is to be asked, you 
bring from England quite a new man of 
21 years. What can ho do ? Has he 
any experience at all ? Ho comes all at 
once and straightway becomes Assistant 
Collector, and becomes the superior cf a 
mamlatdar though the latter bo GO years 
old. - ’= * * - - * 

Is GO years' experience of no value? 
A man of 21 years comes and begins to 
teach you. Generally he makes this 
mamlatdar of GO years stand before him. 
He does not give (him) oven a chair for 
sitting, and this poor man stands before 


him with joined hands because he has 
to get Rs. 150, 200 and 400 (cheers). 

How then is the Saheb to acquire 
experience, ho\v is he to become fit, and 
how is the work (lit. cart) to go on? Has 
anyone thought about this ? Had it 
been true that the people of India are 
not fit for swarajya and that they would 
not be able to keep their kingdom in 
good order, then Hindus and Maho- 
medans would never have governed 
kingdoms in this country in ancient 
times. Formerly there were our king- 
doms in this country. There were ad- 
ministrators. The proof of this is that 
before the advent of the English Go- 
vernment in this country there was at 
least some order, there was no disorder 
everywhere. One man did not kill 
another. Since there existed such order, 
how are we to say that the people are 
not fit (for powers) ? At the present 
time, science has made progress, know- 
ledge has increased, (and) experience has 
accumulated in one place. Hence we 
must have more liberty than before, and 
we must have become fitter. But, on 
the contrary, (it is said) we are not fit. 
Whatever might have been the case in 
former times, this allegation is utterly 
false. Better say, (it) is not to be given 
(cheers), WMiat I say is, do not apply 
the words ‘not fit’ (to us). At least we 
shall know that this is not really to be 
given. ^Yo shall get it. But why do 
we not get it ? It is indirectly said that 
we are not fit. 

It is to teach you that wo have come 
here. This is admitted. But how long 
will you teach us ? (Laughter.) For 
one generation, two generations, or three 
generations ! Is there any end to this ? 
Or must we just like this work under 
you like slaves till the end ? (Cheers). 
Set some limit. You came to teach U9. 
When we appoint a teacher at home for 
a boy we ask him within how many days 
he would teach him — whether in 10, 20 
or 25 years. Within two months, with- 
in four months. But if the study which 
should take six months for the boy to 
finish would, ho were to say contrary to 
our expectation, take one year, we tell, 
him you are useless, go, wo shall appoint 
another teacher (cheers). Then in this 
manner, on the people — on all people. 
These officers have control over the 
people’s education and it is their duty 
to improve them; this duty remains on 
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one side, they make attempts on the 
other side. They say that \Yhatever 
attempts they may make it is impossible 
for these people to become fit for this 
work. I think that to place such excuses 
before the invisible Government is in a 
manner an occupation of securing one’s 
own interests. If some one were to draw 
the conclusion that there must be some 
self-interest in this, that would not be 
wrong. Why is it so ? (They are) men 
like you, as wise as you. You take them 
in service, get work done by them; it is 
not that you exercise less strictness. 
What is going on in the Khalsa territory? 
There is no obstruction in the manage- 
ment. Is it obstructed in Mysore ? Who 
are doing the work ? The King of Mysore 
is a Hindu, the minister is a Hindu, 
the subjects are Hindus, the lower 
officers are Hindus. (They) carry on the 
administration of such a large kingdom 
as Mysore, but it is said that the people 
of the two districts beyond Mysore 
cannot carry it on in that manner. 
(Laughter, cheers.) There are six dis- 
tricts in the Mysore territory, hence it 
is like saying that six are fib and eight 
are not fit. 

There is fitness in us beyond any doubt 
(cheers). You may, then, for some reason 
admit it or not. Well. What authority 
is there for thinking that we possess fit- 
ness ? I pointed to a Native State. I 
tell another thing. Keep yourself aloof 
for ten years and see whether it can be 
done or not (cheers, laughter.) If it can- 
not be done, take (us) under your control 
after ten years (cheers). You are free 
(to do so). This thing, too, is not to be 
done. Hence the only object in saying 
that the Indians are not fit to carry on 
the administration is that they are 
always to be kept in slavery, that they 
are to be made to do work by labouring 
like slaves, and that the ways whereby 
their intellect and their ability may be 
developed are to be stopped (cheers, 
‘shame’). There is no swarajya. There 
is no swarajya. What does it mean ? 
What do \V 0 ask for? Do we say ‘Drive 
away the English Government’ ? But 
I ask what (is it) to the Emperor? Does 
the Emperor lose anything whether the 
administration is carried on by a civil 
servant or by our Balvi Saheb? (Oheers.) 
The rule still remains. The Emperor 
still remains. The difference would be 
that the white servant who was with 
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him would be replaced by a black ser- 
vant (cheers). From whom then does 
this opposition come? This opposition 
comes from those people who are in 
power. 

It does not come from the Emperor. 
From the Emperor’s point of view there 
is neither anarchy nor want of loyalty, 
nor sedition in this. What does raja- 
droha (sedition) mean? Hatred of the 
King. Does King mean a police sepoy ? 
(Laughter.) I said some time back that 
this distinction must first be made. 
Otherwise, (lit. then) if to -morrow you 
say remove the police sepoy,’ would it 
constitute sedition? Such is the belief 
of police sepoys (laughter). In the same 
manner, go up a little, and you will see 
that the demend made by us is right, 
proper, just and conformable to human 
nature. The same has been done by other 
nations. It has not been done only in 
our country. Swarajya, swarajya — what 
does it mean? Not that you do nob want 
the English rule. There is a mistake at 
the root. Some one has some object in 
it. This argument is brought forward 
by men whose interest lies in deceiving 
you. Do not care about it at all. 

If you think that you are men like 
other men, when they go to England 
their intellect and they are put to the 
test there. Therein we stand higher. 
What else then comes out ? Your intel- 
lect may be good, but you do nob possess 
character, courage and other qualities 
(and) their nature. I admit for a ghatka 
(24 minutes) the absence of nature. Bub 
it does nob follow that it will not be 
acquired. (Laughter.) How can their 
nature at all become such, whose life is 
spent in service and in service alone ? 
If it be said, he worked as a clerk for 
25 years, wrote on the cover (sic) the 
Saheb’s orders, obtained the Saheb’s 
signature thereon, and then he acquired 
the habit after 25 (40) years; still he 
will at first find it difficult to do work; 
this is not denied. But when the system 
under which such men are has disap- 
peared, it cannot be said that men would 
nob become fib in the next generation. 
Hence, in my opinion, wa are fib for swa- 
rajya. I shall now briefly tell you what 
we wish to obtain and what wa should 
demand and conclude my speech. 

You know of what sorb the Indian ad- 
ministration is. Bub the thing to be 
told is that it is carried on in accordance 
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■with a particular law. Its rules are 
fixed. V/hat are the powers of the Secre- 
tary of State? What are the powers of 
the Governor-General? There are three 
f^reat parts of the system. The Secretary 
of State is in England. The Governor- 
General is at Delhi in India. Under 
him there is a Governor for a Presidency. 
For the present let us omit those under 
him. But the main system is of the 
above three sorts. If we now begin to 
consider each, who appoints the Secre- 
tary of State ? Not we. This arrange- 
ment was made according to the policy 
of the Company’s Government. When 
there was the East Indian Company s 
rule in this country, all matters were 
carried on on a commercial principle. The 
whole attention was directed towards 
(the question) how might the Company s 
shareholders obtain a considerable profit? 
The Company's Directors were in the 
place of the present Secretary of State. 
You might say that this was a contract 
given for governing the entire kingdom. 

Under the Peshwas’ rule mamlatdars’ 
offices were given under a contract. The 
Indian administration was. as it were, 
according to the then law of Government, 
a trade carried on by the East India 
Company. They were to derive from it 
as much profit as possible. The Com- 
pany’s Directors were to bo in England. 
Their attention was directed to the fact 
that profit was to be given to the Direc- 
tors, i.e., shareholders. A letter used to 
come to the Governor-General hero to 
this effect: ‘So much profit must be 
paid to U3 this year. Realize it and 
send it to us.’ This was the administra- 
tion. The people’s good was not (consi- 
dered) in it. (It was like) the milkman 
and his cows. If the cows do not give 
milk, he says bring (the pot) after filling 
it by pouring water in it. The adminis- 
tration of India was carried on like that. 
Subsequently it appeared after discus- 
sion that this administration was not of 
a good sort. And when Queen Victoria 
— you may say the Parliament — took the 
administration in their hands, they did 
not approve of this trading system. 

They took it into their hands — this 
was one part. This system of adminis- 
tration has been formed in accordance 
with the commercial policy which was 
in existence when the administration 
was assumed (by the Parliament) and 
- under which the Directors were in 
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England and their servants were here. 
The State Secretary has come in the 
place of the directors. The Governor- 
General (has) come in the place of their 
Governor. Thus, what was done ? The 
Sovereign, the Parliament, took the ad- 
ministration into their hands, but the 
establishment of employees which then 
existed has remained just as before. This 
happened in 1858 after the Mutiny. 
From that time to this the administra- 
tion of India has been carried on in ac- 
cordance with rules and arrangement 
formed according to the company s policy , 

If it was really to go to the King. a& 
there was the sovereign, this nature of 
the company should have disappeared. 
He is the King and we are his subjects. 

It is his duty to rule for the good of the 
subjects. And an arrangement should 
be made in accoi'dance with the rules 
lawful — that may be included iR that 
duty. But this arrangement was made 
thus — the directors went, the Secretary 
of State came in his place. Who is to- 
decide how much money is to be spent 
in India and what taxes are to be 
imposed ? The State Secretary. Such 
powers are not placed in the Governor- 
General’s hands. He is the chief officer. 
The Governor are under him. He is a 
servant. There are other servants under 
him. And the entire administration 
must be carried on with the consent of, 
in consultation with and with the ad- 
vice of. this State Secretary. Such ia 
the present policy. What happened 
then ? Gradually. This is but a com- 
mercial policy. Though the administra- 
tion wont into the hands of the Queen’s 
Government, and though they issued a 
great proclamation, the sovereign’s policy 
is not on the lines of that proclamation. 
The sovereign’s policy is in accordance 
with the trading company’s policy, the 
administration of the kingdom is in ac- 
cordance with the company’s policy. 
And in the meantime the proclamation 
has no effect. (Laughter, cheers.) Such 
was the arrangement. At that time our 
people did not know (it). I think that 
had the spread of education been then 
as great as it is now, the people would 
have cont^dod that since the Queen 
had taken the reins of Government into 
her own hands, the administration of 
the kingdom should, as regards the 
sovereign and the subjects, be for the 
good of the subjects^ Our people would. 
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then have told that the arrangement 
made by the company was simply for its 
own benefit, and that a change must be 
made in that policy — in that arrange- 
ment. 

The people continued to make these 
contentions for many years. To put 
the matter very briefly, Mr. Dadabhai 
Naoroji (cheers), who is one of those 
living persons w’ho saw this arrangement 
and pointed out its defects, began this 
work. What beginning did he make ? 
He said : What is the ditference bet- 
ween the company’s (system) and this 
(system) ? We do not (see) any in it. 
The rules are all made in accordance 
with the company’s policy. Are the 
people likely to derive any benefit from 
them?’ Then arose these Legislative 
Councils. They were such that the Gov- 
ernor-General was to appoint us. Ori- 
ginally (the members) were not to be 
elected (lit. appointed) by the people. 
Gradually your men became members 
(lit. officers) of the Municipality and 
of the Legislative Council. Still the final 
keys are in their own hands. Discussion 
may be held in the Legislative Council. 
You have full liberty to hold a discus- 
sion. You may hold a discussion about 
spending the money in this country. We 
shall decide whether it should be (so) 
spent or not. Subject your mouth and 
mind to as much exertion as possible, 
we have no objection to it. Be awake 
throughout the night, prepare you spee- 
ches. Instead of printing them in a 
newspaper, we shall pulish them in the 
Bombay (Government) Gazette. , This is 
the only difference. Nothing is got from 
this. The hope of getting is held out. 
There is a shloka (stanza) in the Maha- 
bharat which says “hope should be made 
dependent upon time.” Eights are to be 
given to you when you become fit. We do 
not wish to remain in India. When you 
become fit, we shall give the bundle into 
your possession and go to England by 
the English steamer (cheers). Such a 
time limit should be laid down. We 
shall give in two years. We shall give 
in ten years. Such a time came after- 
wards. Time should be coupled with 
obstacles’. Ten years were mentioned. 
These days passed and were very weari- 
some. We are obliged to make them 
fifteen. ‘Hope and time shold be coupled 
with an obstacle’. An obstacle came. 
You yourselves must have brought it. 
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We did not bring it. We were awaiting 
good time. An excuse should be coupled 
with it. The excuse came. How did it 
even come ? It is an excuse, nothing can 
be said about it. Some quite different 
cause should be shown. This is a sort 
of policy. When you do not mean to 
give, how do you speak ? It is not the 
case that this is written in the modern 
wmrks on morality and politics. Only the 
old tradition has continued. 

Thus this bureaucracy has been cajol- 
ing us. For the last five or fifty years 
the State Secretary and the Governor- 
General too have been cajoling us in this 
manner — have kept us afloat. As soon 
as you proceed to make some noise, (it 
is said) there were five members, to- 
morrow we shall make them six. What 
is the benefit to us of raising the number 
from five to six. One of our men is only 
to be made to pass time there for noth- 
ing for a few days (cheers). There is no 
more advantage than this. (If) you object 
to six (they say) we make them eight. 
We raise our ten to twelve, if necessary 
(Laughter and cheers). The people are 
already convinced that this matter can- 
not be disposed of in this manner. 
Whatever rights you may have to give, 
give them to us absolutely, however 
great your own pow'ers may be. If the 
management of the Education Depart- 
ment alone be considered (it will be 
found that) most of the subordinate ser- 
vants are from among us only. There is 
a Saheb at the head. Why is he kept 
there ? With a view to restrain their 
mouths and the scope of their intellect. 
Even if twenty years’ service be put in, 
the work will not be done without the 
Saheb, that poor man begins to say so. 
Such men are to be prepared. This is 
the inward object, though it may not be 
open, of the present (system of) adminis- 
tration. Two distinctions are to be seen 
in these. When a gardener is asked by 
someone to prepare a garden here be- 
yond this (place) he looks for (flower) 
pots. When big forests are to be prepared 
under the Forest Department, pots are 
not required. Bags of seed are bought 
and emptied. Trees grow everywhere to 
any extent. Some (of them) grow small, 
some big. 

This present arrangement is like that. 
Owing to this arrangement the trees 
amongst us do not grow. Nay, care is 
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taken that the trees planted in pots look 
pretty (and) their flowers can be plucked 
by the hand. Ho is educated in such a 
■way that such pretty trees may grow. 
In sxich a manner is he treated and made 
to work. And then after 25 or 30 years 
are past he begins to say “I am really 
not fit for this work.” We do not want 
this system. ^Ye want the English Gov- 
ernment. We want to remain under 
the shelter (lit. umbrella) of this rule. 
But we do not want the State Secretary 
who has been created as a son-in-law 
(cheers). At least we want our men, 
(men) elected by us, in his council. This 
is the first reform that must be made. 
Similarly it must be decided according 
to our opinion who is to expend India’s 
(revenues), how much money he is to 
collect (and) how many taxes he is to 
impose (cheers). We say, there must not 
be those taxes. They will say how will 
the expenditure be met ? That we will 
see afterwards. We know so much that 
expenditure is to be made according to 
the money (we) may have and (lit. or) 
that money has to be raised according to 
the expenditure undergone. We 'under- 
stand this. We will afterwards see what 
arrangement (should be made). The 
second principle of Home Buie is that 
these powers should be in the people's 
hands, in the hands of good men, viz,, 
in the hands of men elected by the 
people. At present such a (great) war is 
going on in Europe. The Emperor does 
not decide how much money has to be 
spent on the war. Mr. Asquith decides 
it. If there is a complaint against the 
work done by Mr. Asquith, it goes before 
Parliament, and if Mr. Asquith has com- 
mitted a mistake, he has to tender his 
resignation. Will it be sedition, if he 
has to tender his resignation ? There is 
difference in the arrangement, there is 
difference in the organisation, there is 
difference in the system. And we are 
asking for such a change in the system. 
The rule will fall, the rule will go away] 
these thoughts are utterly foreign to us] 
they do not come within our limits, our 
reach, our view. 

And we do not also wish it. I again 
say, if the nation is to get happiness, if 
the thousands of complaints that have 
arisen to-day are to be removed, then 
first, i ^bange this system of admi- 
nistration.'' Ther» Marathi 

Owing! di^,thp horse become restive? 

IWo 


* * • 


Owing to what did the betel-leaves rot ? Owing 
to what did the bread get burnt”. 

There is one answer to it; 

“Owing to not turning. The leaves ought to 
have bean turned, the bread ought to have been 
turned. Had the horse been turned, it would 
not have become restive.” 

The root of it is that complaints about 
forests, complaints about abkari, com- 
plaints about kulkarni- vatans — (these 
have arisen) because authority is not in 
our hands. To state it in slightly chang- 
ed words — because (we have) not swa- 
rajya (cheers). That we should have 
swarajya for us is at the root of it. Then 
(we) need not dance according to the 
wish of anyone. This may happen even 
in swarajya, I do not deny it. When we 
have deficiency of money and powers are 
placed in your hands, you will increase 
the tax : you will increase (it) altogether 
voluntarily. Whence is the expenditure 
to be met ? But as it will be increased 
voluntarily, it will not oppress our 
minds. Leilrned aliens may tell us, when 
we are passing like this through this 
door, that we should not pass through 
this door but through that ; but if any 
one comes and stands there and (begins 
to) tell us not to go thi'ough it, then we 
have to go out by giving him a push. 
The very same is the case with swarajya. 
This is the obstruction of the bureauc- 
racy. We do not want such obstruction. 
The demand for swarajya is such that it 
has nothing to do with sedition. It has 
nothing to do also with the invisible 
Government. This domestic arrangement 
should be managed by you yourselves 
and by doing so what will happen is that 
in the first place your minds will remain 
in peace. Whatever you have to do you 
will do with the thought that you are 
doing it for your good. Nay, you will 
also reduce the expenditure. I do not 
think that in any Native State a Col- 
lector gets a pay of Rs. 2,500. If there 
is any place in the world in which a man 
doing the work of a Collector gets the 
highest pay, it is India (cheers). To give 
Bs. 2.500 as pay to a Collector would, 
under the former rule, have been like 
giving an annual jahagir (to him) of 
about Es. 30,000. Have we ever given 
in our swarajya such a jahagir of Rupees 
30,000? Bs. 30,000 is not a small amount. 
There are reasons for it. 

What reason is given ? Bear it in 
mind that there is some reason or an- 
other for everything. This (man) has 
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to send Es. 2,500 to England for his 
children, etc. Eor your welfare (they) 
come from a cold climate to a hot cli- 
mate (and) get their health spoilt. Must 
not then pay be given to them ? They 
have laboured so much, made such self- 
sacrifice, (and) suffered so many hard- 
ships, and you would not pay them 
money? When this is once told it appears 
to be right at first sight. But now the 
principal question is, who told them to 
come here from there ? (Cheers). We did 
not call (them). You do such work as 
you may be fit to do. We do (lit. may) 
possess as much fitness as you have, but 
we shall be able to do the work on less 
pay. Men can be had. Then why (give) 
so much pay to him ? We do not need 
it. We think that we do not get to-day 
money for education. The excuse of 
no funds ” which is brought forward 
in connexion with the execution of 
works of public utility will first disap- 
pear. The business will go on unob- 
structed just as at present. In the be- 
ginning it will not go on so unobstruc- 
ted. Perhaps it may be less by an anna 
in the rupee. Still the good impression 
(lit. fine thing) that will be produced 
by (the thought) that the (business) has 
been carried on by the people, is of 
greater value. In this manner good 
management is to be asked for in this 
(administration). Amendment is to be 
brought about in the present law, it is 
to be brought about through Parlia- 
ment. We will not ask for it from 
others. We have not to get this de- 
mand complied with by petitioning 
France. The Allies may be there, we 
have not to petition them. The peti- 
tion is to be'made to the English people, 
to the English Parliament. This state 
(of things) is to be placed before them. 
We have to do whatever may be requir- 
ed for this. If you carry on such an 
effort now for 5 or 25 years, you will 
never fail to obtain its fruit. More- 
over, such a time has now arrived on 
account of the war that is now going on 
that some'such effort must be made as will 
increase the value of India, India’s bra- 
very, India’s courage, and India’s stabi- 
lity. If the fact that they themselves 
are making this effort comes to the 
notice of Government, then there is hope 
of our demand soon proving fruitful. 

I have therefore purposely brought 
this subject before you. The subject is 


being discussed elsewhere also. Tha 
League which we have established for 
this purpose is such that I myself or 
some one else will have occasion to 
place the subject (before the people) at 
every place, if not to-day some days 
afterwards, for carrying on this work. 
Let this subject be always discussed by 
you, always think about it, get its use- 
fulness explained, and carefuly consider 
how much of loyalty (and) how much of 
disloyalty is in it. This is what I tell 
you on the present occasion. Though 
what I have to say may be much more 
than this, still I have told you its sub- 
stance in a brief manner. If the con- 
sideration of this be begun among you, 
be begun in Maharashtra, be begun in 
India, then some day or other this work 
will succeed; and even if this matter 
lies in God’s hands, still it is necessary, 
I admit that it does not lie in our hands. 


But the effect of action (lit. karma) can- 
not fail to take place in this world. The 
effect of action may not be obtained so 
soon as I say, may not be obtained be- 
fore my eyes, perhaps I may not be bene- 
fited by it. But this action must have 
its fruit (cheers). According to the law 
of action, when a certain action is done 
another results from it, (and) a third 
one results out of that. Such succes- 
sion goes on. Time will be required, 
there will be delay. But do we ask at 
all that we should have moksha before 


our eyes ? 

Again do we ask for it with the 
thought that we should have it at 
the hands of a certain person ? Only 
just now a Eesolution was passed in our 
Conference fthat) the parties of Moder- 
ates and Nationalists are not wanted. 
That is to say, it is the same to us to 
whomsoever. swarajya is given. There is 
no objection even (if powers) be given to 
your sepoy to-morrow. You may say, 
how will the sepoy exercise such a great 
power ? The sepoy is to die some day 
or other and then we will see (cheers). 
We want rights. We want a certain 
sort of arrangement giving happiness. 
We will get it. Our children will get 
it. Make the effort that is to be made. 
Be ready to do this work with the 
thought that it belongs to you. I am 
sure that by the grace of God your next 
generation will not fail to obtain the 
fruit of this work, though it may not be 
obtained in your lifetime (cheers). 


22 Bombay 

Lecture of 31si May 1916. 

Gentlemen, before saying a few words 
to you it is my first duty to thank you 
very much. It is my first duty to 
thank you for the honour you have done 
to me by calling me here (Ahmednagar) 
and for the address you have presented 
to me. Whatever the motive with 
which you have conferred the honour 
upon me, the few words, which I liave 
now to tell you, relate to my work. Per- 
haps this may appear strange (lit. con- 
trary) to you. You have called me here 
and (if) I make a statement about my 
own work before you, that would be a 
sort of impi'opriety. Should you think 
that Mr. Tiiak came here and told 
people his own things, *(I say) I do not 
hesitate at all to tell them at this place 
since the things which I have to tell 
you are of as great an advantage to you 
as they are to me. Till now controver- 
sies and discussions about the state of 
our country liave taken place in various 
ways and at various places. What is 
beneficial to the people in general ? 
Many things are beneficial. Heligion, 
which relates to the other world is bene- 
ficial. Similarly, morality too is bene- 
ficial. Provision for one’s maintenance 
is beneficial. Our trade should expand, 
the population should increase, there 
should be plenty and that plenty should 
safely fall into our hands — all these 
things are desired by men. But it is 
not possible to discuss all these things 
in the short time allowed to mo. 

I will therefore say a few words be- 
fore you about such of the above things 
as are important and are considered im- 
portant by thousands of people (and) 
about a subject which is now discussed 
on all sides. This subject is swarajya 
(cheers). Those things which relate to 
our homes we do authoritatively in our 
homes. If I desire to do such and such 
a thing, if it be merely a private one, 
I have not to ask any one about it, nor 
to take anybody’s permission nor is it 
necessary to consult anyone else. That 
is not the case in public matters. As is 
our own good, just so is the good of all 
people. If we consider how people 
would begin to live well and how they 
would attain a condition of progressive 
improvement we shall see that, what- 
ever things we take (for consideration), 
we are handicapped in conseQuence of 
there being no authority in our hands. 
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If a railway is to be constructed 
from one place to another, that is not 
under our control. As for trade, I 
might talk much about giving encourage- 
ment to such and such an industry, but 
it is not wholly in our power to acquire 
knowledge of that industry at the place 
where it is carried on, to lessen the 
trade of those people in this country 
and increase our own trade. Whatever 
thing we may take it is the same with 
it. We cannot stop (the sale of) liquor. 
There are also some things w'hich are 
not wanted by us or by our Government, 
but the course of the general admini- 
stration is such that it is not in our 
powder to make any change — the slightest 
change — in it. We have till now made 
many complaints and Government have 
heard them ; but what is the root of all 
the complaints? What things come in 
the way of improving our condition as 
w’e desire (and) what is our difficulty — 
this has been considered for about 50 
years past, and many wise people have, 
after considering this thing, discovered 
one cause of this, which is that our 
people have no authority in their hands. 
In public matters, different (lit. many) 
people have different opinions. Some 
say : Do you not possess authority ? 

Do not drink liquor, and (all) is done ”. 
The advice is good (lit. sweet) indeed, 
but stopping all the people (from drink- 
ing liquor) cannot be done by mere ad- 
vice. 

This requires some authority. He wdio 
has not got that authority in his hands 
cannot do that work. And if it had 
been possible to do the work by mere 
advice, then we would not have wanted 
a King. Government (administration) 
has come into existence for giving effect 
to the things desired by a large number 
of people. And as that Government is 
not in our hands, if anything is desired 
by thousands of you but not by those 
who control the administration, that 
thing can never be accomplished. I 
had come here on a former occasion. 
What about the famine administration 
(of that time)? When (lit, on which 
day) Government came to know that the 
weavers sustained great loss during 
famine, some steps were taken about it. 
We have lost our trade. The business 
of commission agency used to be carried 
on formerly ; it is not that commission 
agency (business) did not exist before, 
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nor that ifc does nob exist now. The 
business of the agents is carried on at 
present. The difference is that while at 
that time you were the commission 
•agents of our trade, you have (now) be- 
come the commission agents of the busi- 
ness men of England. You buy cotton 
here and send it to England and when 
the cloth made from it in England ar- 
rives, you buy it on commission and sell 
it to us. The business of commission 
agency has remained, but what has 
happened in it is that the profit which 
this country derived from it, is lost 
(to us) and goes to the English. 
The thing (is) that the men and 
the business are the same (as before) bub 
owing to a change in the ruling power 
we cannot do some things. Such has 
become (the condition) that such things 
as would be beneficial to the country 
cannot 'be carried out. At first, we 
thought that since the English Govern- 
ment was as a matter of fact alien, 
(and) there was no sedition in calling 
them so there would no sedition what- 
ever nor any (other) offence in calling 
(alien) those things which are alien. 
'What is the result of alienness? The 
difference between aliens and us is that 
fthe aliens* point of view is alien, their 
thoughts are alien, and their general 
conduct is such that their minds are not 
inclined to particularly benefit those 
people to'w^hom they are aliens. The 
Mahomedan kings w’ho ruled here at 
Ahmednagar (I do not call Mahomedans 
aliens) came to and lived in this coun- 
try and at least desired that local indus- 
tries should thrive. 

The religion may be diff'erent. The 
children of him who wishes to live in 
India (also) wish to live in -India. Let 
them remain. Those are not aliens who 
desire to do good to those children, to 
that man, and other inhabitants of 
India. By alien I do not mean alien 
in religion. He who does what is benefi- 
cial to the people of this country, be he 
a Mahomedan or an Englishman, is not 
alien. “Alienness’' has todo with inter- 
ests. Alienness is certainly not concerned 
with white and black skin. Alienness is 
•not concerned with religion. Alienness is 
inot concerned with trade and profession. 
I do not consider him an alien who wishes 
to make an arrangement whereby that 
country in ■which be has to live, his 
children have to live and his future 


generations have to live may see good 
days and be benefited. He may not 
perhaps go with me to the same temple 
to pray to God, perhaps there may be 
no intermarriage and interdining bet- 
ween him and me. All these are minor 
questions. But if a man is exerting 
himself for the i good of India-, and takes 
measures in that direction, I do nob 
consider him an alien. The Government 
is alien. At first I thought that there 
was nothing particular in this. The 
Peshwa’s rule passed away and the 
Mahomsdanrule passed away, (the coun- 
try) came into the possession of the 
English, but the king’s duty is to do all 
those things whereby the nation may 
become eminent, be benefited, rise and 
become the equal of other nations. That 
king who does this duty is not alien. 

He is to be considered alien, who does 
not do this duty, but looks only to his 
own benefit, to the benefit of his own race, 
and to the benefit of his original country. 
If anybody has charged this Government 
with being alien he has done so in the 
above sense. How then is thissentiment 
(of alienness) to disappGar?At first hun- 
dreds of questions arose. Agricultural 
assessment then increased, the Forest 
Department was organised in a particu- 
lar manner, the Abkari Department was 
organised in a particular manner — about 
all these things we have been sonstantly 
complaining to Government for past 20 or 
25 years. (But) no arrangements about 
the different departments, the different 
professions, the different trades and the 
different industries were made (accord- 
ingly). This is the chief question of the 
past 50 years. While looking out for a 
cause of this we at first believed that 
when we informed this Government of 
it, it would at once proceed to do as we 
desired. 

The Government is alien. It does not 
know (the facts). When five or ten 
of our prominent men assembling to- 
gether tell Government the latter will 
understand it. It being alien, it cannot 
understand it. As soon as the Govern- 
ment is informed of this, it is so gene- 
rous minded and wise that it will listen 
to wTiat you have to say and redress 
(the grievances). Such was our belief. 
But the policy (lit. conduct) of Govern- 
ment during the last 50 years has been 
the cause of thq removal pf this belief. 
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Uowever much you may clamour How- 
ever much you may agitate, whatever 
the number of grounrls you may show, 
its sight is so affected as not to see the 
figures drawn from its own reports and 
set before it. ‘The same arguments and 
the same grounds do not meet with its 
approval. If we say anything to it, it 
sticks only to what may be adverse to 
our statement. Perhaps someone may 
come and tell you that there; is noth- 
ing to wonder at in this. 'Whether 
the Mahomedans or the Hindus or the 
Peshwas or the Emperors of Nagar may 
have been (lit. may be) your rulers, 
those kingdoms have been broken up 
and now the rule of the English has 
been established. Of course those people 
do just what is beneficial to them. 
Why then do you complain about them? 
This is sure to happen. Such is the 
opinion of several people. This your 
outcry only becomes the cause of giving 
pain to Government and in a manner 
disturbing its mind. For this reason do 
not raise this outcry and accept quietly 
\yhat it may give. Accept gladly what 
little (lit. quarter of bread) it may give 

and thank it. Such is the opinion of 
several people. 

I do not approve of this opinion. My 
opinion is that whatever be the Govern- 
ment, whether British or any other, 
It has as Government a sort of duty to 
perform. Government has a sort of 
leligious duty to perform, a sort of res- 
ponsibility lies on its shoulders. I say 
that when a Government evades this 
responsibility it is no Government at 

All’ , possesses authority. 

All the power possessed by Government 
he it acquired by it by fighting or bo it 
conferred (upon it) by the people. Still 
Government has a duty (to perform) 

As we have a duty, so those who are 
called Government have also a duty. 
They must do certain things. The 
Government has already admitted cer- 
tain duties. Does not Government do 
such works as constructing roads, estab- 
lishing post offices and telegrahs? 

does. If to-morrow fsome one were 
say; 

construct roads, 

IS its pleasure. ^ It may construct them if 
likes, but not jf it does not like,” 

then all of you who are assembled her 

fault with him saying: 

If these things are not to be done (by Govern 
menth why do we pay taxes? If the Govern 


ment will not utilize for the people’s conveni- 
ence the taxes levied from us, it has no autho- 
rity to take any taxes whatever from us. Govern- 
ment take these for our benefit.” 

When any persons argue before you 
that the Government *is good what do 
they show? The question is always 
asked. This our Government has con- 
structed roads made railways, estab- 
lished telegraphs and post offices — are 
not these conveniences made for you? 
Why do you then raise an outcry against 
Government? I do not say that these 
things have not been done, but that 
those that have been done are not suffi- 
cient. These things have been done, done 
well (and) have been done better by the 
British Government than they would 
have been done by the former Govern- 
ments — this is an honour to them. But 
should we not tell (it to do) those things 
which it does not do? But that is not 
a real Government which considers it- 
self insulted when told of those things 
which have not been done and a desire 
to do which is not apparent even now^ 
which does not direct its attention to 
them though told in many ways and 
which thinks that we should not tell 
those things to it. What then is meant 
by a real Government? This must be 
considered a little. There is a vast 
difference between the present system 
and the old system. At present an effort 
is being made to create a sort of erro- 
neous conception. Neither the Collector 
nor the civilians arriving (here), wha 
are called the bureaucracy in English^ 
are Government. A Police sepoy is not 
Government. It does not constitute 
any sedition whatever to say: 

“Do something if it can be done while main- 
taining the British rule which is over our coun- 
try without harm being done to that rule and 
without weakening it.” 

^ye want the rule of the English 
which is over us. But we do not not want 
these intervening middlemen (lit. keep- 
ers of granaries) (cheers). The grain 
belongs to the master, the provisions be- 
long to the master. But remove the 
intervening middleman’s achingbelly and 
confer those powers upon the people so 
that they may duly look to their domes- 
tic affairs. We ask for swarajya of this 
kind. This swarajya does not mean 
that the English Government should be 

removed, the Emperor’s rule'should be 

removed and the rule of some one of 
our (Native) States (should be estab. 
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lished in its place). The meaning of 
swarajya is that explained by Mr. 
Khaparde at Belgaum, viz., ^ve want 
to remove the priest of the deity. The 
deities are to be retained. These priests 
are not wanted. We say appoint other 
priests from amongst us. These inter- 
vening Collectors, Commissioners and 
other people are not wanted. Who at 
pi'esent exercises rule over you? The 
Emperor does not come and exercise it. 
He is in England. If some facts were 
communicated to bim, it is his wish 
that good should be done to you. Why 
then is not good done to you? Hence we do 
not want these priests (cheers). Those 
people are clever. You say that no priest is 
wanted. They will say, “we have passed 
examinations; We do many things.” All 
these things are true. But their attention 
is directed more to the remuneration be- 
longing to the priest. Hence this priestly 
office should remain in our hands. The 
position of the Badwas of Pandharpur 
and these (people) is the same (cheers). 
Will there be any loss to the Emperor if 
the said priestly office does not remain 
in the hands of the bureaucracy who are 
endeavouring to retain it ? There will 
be none. Some will say that the English 
people belong to the Emperor’s race. But 
after we have become the Emperor’s sub- 
jects he does not make any distinction 
between the English subjects and the 
black subjects. He does not wish to 
make it. The meaning of the word 
swarajya is Municipal Local Self-Govern- 
ment. 

But that is a farce. It is not suffi- 
cient. When an order comes from the 
Collector, you have to obey it. He (Col- 
lector) has power to meddle. He has 
power to call the President and tell him 
to do such and such -a thing. If the 
President does not do it, (the Collector) 
has power to remove him. Then where 
is the swarajya ? (cheers). The meaning 
of swarajya (as stated) above is retention 
of our Emperor and the rule of the En- 
glish people, and the full possession by 
the people of the authority to manage 
the remaining affairs. This is the defi- 
nition of swarajya. What we ask for is 
not that the authority of the English 
should be lessened, nor that the English 
Government should go away and the 
German Government should come in its 
place. On the contrary, the present war 
has proved and the whole world has seen 
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that it is not our wish that the German 
Government should come here. Nay, in 
order that the rule of this Government 
should remain here permanently, thou- 
sands of our people are to-day sacrificing 
their lives in the most distant and cold 
climes (hear, hear, cheers). "What is left 
then ? If in order that this rule may 
remain and that this rule should not go 
away and the rule of the German people 
should not come in its place, we pay 
money — be it according to our means — 
though we are not as wealthy as the 
English. According to our ability, our 
fighting men are going (there) and sacri- 
ficing their lives and in this way exerting 
themselves. Prance, Germany and (lit. 
or) other nations are commending and 
applauding them (cheers, hear, hear).. 
By shedding our blood we have proved 
our desire that our loyalty to the English 
Government should be of this kind (hear, 
hear and cheers). 

I do not think that any man can ad- 
duce stronger evidence than this in his- 
favour. Thus to-day it is an undoubted 
fact that we want here the rule of the 
English alone and accordingly we are 
exerting ourselves. If such is the state 
of things, why should not these inter- 
vening people who have been appointed' 
be removed and why should we not get 
the rights possessed by the people in 
other places within the British Empire? 

’ We are not inferior to them in point; of 
bravery and education, we possess abi- 
lity. Such being the case, why should 
we not get the rights ? Why should the 
Emperor make a distinction between his 
black and white subjects ? Who has 
given such advice to the Emperor ? The 
peculiar feature of the British constitu- 
tion (lit. rule) is that the Emperor acts 
on the advice of the people. Why should 
the ministers give him such advice? At 
present those who possess power, i. e., 
the bureaucracy are white. When a black 
man goes among them he too becomes 
like them. Under the present system, 
if a native on his arrival from England 
after passing examination be appointed 
to be a Collector, he, after going among, 
them, becomes just like them. Do not 
think that I am speaking only about the 
whites. We do not want this system. 
What does it matter if a man or two- 
goes among them ? He cannot do any- 
thing in particular. Therefore, this sys- 
tem must be done away with. We would. 
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not bo satisfied by the appointment of 
one or two persons. Lot that be. Who 
introduced the system ? The Emperor 
did not introduce it. The Queen’s pro- 
clamation as promulgated is of one sort 
(lit. ono side) and the present system 
is of another sort (lit. on ono side). At 
present it is not at all left in our hands 
to bring alDOut our own good. Were we 
to thinh that encouragement should be 
given to swadeshi goods by imposing 
duty on certain imported foreign goods 
that is not in our hands. Were we to 
thinlc of starting such and such indus- 
tries required in the country (or) of im- 
porting paid teachers from foreign coun- 
tries, tliat thing is not in our hands. 
What a small thing this is. 

It is necessary that all people should 
know reading and writing. Whether a 
man [je a Mahomedan or of any (other) 
religion or of any caste, he ought to know 
a little of reading and writing. This 
thing is now acknowledged by all people 
throughout the world. There is now no 
doubt about this. By knowing reading 
and writing a man derives at least some 
benefit. No one requires to be told of 
this anew. Then why is not that thing 
done liere ? Because there is no money. 
W ho gives this excuse ? This excuse is 
given by the bureaucracy. Their -^pay is 
Ks. 2,500 and if it is to be raised to 
Rs. 3,000, then there is money. The 
same was the case with exchange com- 
pensation. ^Vhen the price of the rupees 
or (silver) fell, six crores of rupees were 
brought out by Government on account 
of exchange. At that time money was 
found. Lnloss you have authority in 
your hands those things which are taking 
place cannot bo got over. There is no 
money for education, but(lit. and) thereis 
money to pay a salary of Rs. 2,500 to the 
Collector Moreover the pre- 

sent bureaucracy does not consider that 
thing from the point of view from which 
we would consider it if authority wore to 
come into our hands. 

At first we were told that money 
should be spent on education. When 
.people begin to know how to read and 
write, the number of offences committed 
falls by thousands: they carry on their 
dealings well ; they understand what is 
of advantage and what is of disadvantage 
to them. When people become (fit) in 
this manner an oliicer of Rs. 2,500 will 
not be necessary to govern them. One 


of Rs. 500 will do, and we shall be able 
to spend Es. 2,000 on education. In no 
(other) country are there so highly paid 
officers at present. The Viceroy who 
comes to govern India gets Es. 20,000 a 
month, while the Prime Minister of En- 
gland gets Rs. 5,000. He who remaining 
in England manages the affairs of the 
whole Empire gets Rs. 5,000, while he 
who carries on the administration of 
India here gets Rs. 20,000. Why so ? 
Thera is no answer to this. This (is so) 
because this thing is managed at the cost 
of others (lit. direct") (cheers). This is 
India. Go and eat. If any shop be- 
longing to (other) people is made over to 
you for management, you will pay the 
employee a salary of Rs. iOO if he be- 
longs to your community or caste, while 
you would pay him a pay of Rs. 50 in 
your own shop. In this way the present 
arrangement is being carried on. We 
are not at all benefited by this arrange- 
ment. Thus it is not the case that these 
things have come to our notice for the 
first time. It is 50 years since tho^things 
came to our notice. When the National 
Congress was held at Calcutta in 1906, 
Mr. Dadabhai Naoroji (cheers) stated 
this distinctly. He gave it as his 50 
years’ experience that for counteracting 
this present irregulaiity and the sort of 
injustice that is taking place in India, 
there is no other remedy than that the 
power should pass into the people’s 
hands. 

He called it Self-Government. And in 
the hands of the people. Wo must de- 
cide upon the arrangement as regards 
what is to be done in our homes, what is 
to be done in our villages, what is to be 
done in our country and what is to bo 
done in our Presidency. If we decide 
about this, it will be done at a small 
cost, it will be done well and our deci- 
sion, as regards in what matter wo should 
expend more money, and in what matter 
less, will be more beneficial to the 'peo- 
ple. The bureaucracy says that we do 
not possess knowledge (as if) they alone 
possess it. Their first lookout is to see 
how their pay will be secui’e. When 
money comes into the treasury the ex- 
pense on account of their pay must be 
first defrayed. Their military expendi- 
ture must be first defrayed. They must 
bo first fully provided for. If money re- 
mains after this, it is to be applied to 
education. They do not say that edu- 
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cation is not wanted. Education is not 
a bad thing in their eye. But the people 
are to be educated and their (other) con- 
veniences are, if possible, to be looked to 
after all (the above) expenditure is de- 
frayed. This is to be thought of after- 
wards. We shall first consider whether 
(you could) manage things or not if power 
were to come into your hands. If you 
think that more pay has to be paid to 
these people, then reduce it and tell them 
that they will have to do the work for 
the country. ^When all these things will 
be considered in this manner, we shall 
have in our hands the opportunity of 
bringing about those things which it 
is desirable to bring about. This is 
mere speculation (lit. consideration). 
Where is your difficulty? There is a com- 
mon saying in Marathi : A certain man 
asked three questions. 

Why (lit. where) does the horse be- 
come restive, why did betel-leaves rob — 
the story occurs in the third book: it 
was there formerly, I do not know whe- 
ther it is there now. — He gave a single 
answer to two or throe such questions, 
which is, owing to not turning.’* Simi- 
larly, (why) is (not) the consumption of 
■liquor reduced in our Presidency, why 
a-re the people subjected to zulum in 
forests, why is money not available for 
education ? — All these (questions) have 
one answer, and it is this : “Because 
you have no power in your hands” 
(cheers). And as long as this power will 
not come into your hands, so long there 
will also be no dawn of your_ good for- 
tune. Whoever may be the Emperor, 
we speak not anything about him. Bub 
we must do those things which relate to 
business, trade, religion and society. 
Unless the power of doing those things 
■comes partially into our hands — in the 
end it must come fully — unless it comes 
fully into our hands, it is impossible for 
us to see a time of plenty, the dawn of 
good fortune, advantage or prosperity. 
Water cannot be drunk with others’ 
mouths. We ourselves have to drink it. 
Similar is the present arrangement (that 
of drinking with others’ mouths). We 
ourselves must draw our water — the 
water of our w^ell — and drink it. If that 
well belongs to Government, a tax of a 
rupee per month may, if necessary, be 
paid. But we want power. There are 
no means of salvation for us unless we 
have it in our possession. This principle 
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of politics is almost settled — proved — 
from the point of view of history, 
morality and social science. Now (lit. 
then) you may ask why it was not told 
to you for so many days. I have to say 
a few words about this. That power 
should come into our hands or the time 
of its coming into our hands is approach- 
ing (lit. beginning to be seen). Up till 
now the generality of people in England 
thought of deriving as much profit from 
India as possible (and that) India was a 
sort of burden to them. 

The people in England used to think 
that the thirty crores of people in India 
would overthrow their rule some time or 
other, (that) they should be disarmed 
(and that) they must be kept in slavery 
and under control as much as possible. 
But that condition is now changed. 
Owing to the war which is now going on 
in Europe, it has begun to be thought 
that unless all the many parts of the 
British Empire unite together, that 
Empire would not attain as much 
strength as it should. It has so happened 
now that a consciousness has been 
awakened in them that they stand in 
need of aid from other countries, called 
Colonies belonging to them — Australia, 
Canada, (and) New Zealand, which are 
inhabited by Sahebs. IE you take ad- 
vantage of this awakened consciousness, 
you too have this opportunity of acquir- 
ing some rights. No one tells you to 
obtain these rights by the use of the 
sword. But to-day the nation’s mind 
has undergone a change. India can give 
some help to England. If India be happy 
England too will acquire a sort of glory, 
a sort of strength and a sorb of greatness. 
This consciousness has been awakened 
in England. If no advantage is taken 
of this awakened consciousness at 'this 
time, such an opportunity will not occur 
again. The bureaucracy considers this 
to be bad. Who will be the loser in 
this ? Not the Emperor, but the bure- 
aucracy. They therefore consider this 
thing to be bad and they are now telling 
(lit. advising) us that we are not fit for 
swarajya, and that therefore they have 
come here. As if there was no swarajya 
anywhere in India when they were not 
here I 

We all were barbarians and ready to 
cut each other’s throats. There was no 
system of administration under the 
Peshwa’s regime. There was no system 
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of administration under Mahomedan re- 
gime. We were not able to carry on 
State administration, we were not able 
to construct roads. We did not know 
how the people might be happy. Nana 
Pharnavis was a fool, Malik Amber was 
a fool, Akbar and Aurang7.eb were fools. 
Therefore these people have come here 
for your good and you are still children 
(laughter). Let us admit for a moment 
also that you are children. When are 
you now to become grown up ? In law 
when one attains his 21st year one is 
considered to be grown up. Though 
these (people) have ruled over us for 
fifty years we have not been able to be- 
come grown up. What then did they do 
for fifty years ? If tho people of India 
were children whose duty was it to 
educate (lit. make wise) them ? It was 
their duty. They were the rulers. I go 
so far as to say that they have not done 
this duty hence not only are we child- 
ren, but they are unfit to rule (cheers). 
This alone is good that those people who 
could not improve (the condition of) 
their subjects during fifty years should 
give up their power and make it over to 
others. If there be a manager of your 
shop and if he performed the duty of 
munim for fifty years, but there was only 
loss continuously for fifty years, what 
would you tell him ? Sir, give up your 
place and go away. We shall look to our 
own management. Another may be of a 
lower grade. Though he may be less 
clever, he will at least know that in 
managing a shop there should at least 
be no loss. This at least he must know. 
What (those) people tell us, viz., that 
we have not become fit, proceeds from 
selfishness. If what they say be true, it 
is in a way disgraceful to them. They 
are being proved to he unfit. And if it 
be false, they are selfish. 

We can draw no other conclusion from 
this than the above. What is meant by 
we are unfit”? What is the matter 
with us ? Our Municipal management 
is tolerated; if some one comes from 
England after passing examination and 
becomes a Collector that is tolerated. 
They discharge (their) duties and Govern- 
ment commends them. But when the 
rights of swarajya are to be given to the 
people, to tell all people, crores of people 
plainly that they are unfit (lit. to give a 
certificate of unfitness) is to make an 
exhibition of one’s own unfitness (cheers). 


Besides this, objections of many other 
sorts are taken against swarajya. In the 
first place, I have already said that they 
unhesitatingly (lit. at once) decide thafe 
the whole nation is unfit. If we say 
(“hold an examination,”) no examina- 
tion too is held. “Unfit, unfit” — whafc 
does it mean ? Set your men to work 
and set our men also to work. See whe- 
ther they do or do ’not work properly. 
No opportunity to work is given and 
(yet we) are called unfit. Are even 
those, who have been given an oppor- 
tunity, found unfit ? There are mem- 
bers in the Legislative Council, are they 
unfit ? Have they ever called them- 
selves unfit ? Have you ever called them 
(unfit) ? No. What does then “unfit”" 
mean ? You do not mean to give. In 
order to say there is not buttermilk, is 
deceit necessary ? To-day being Sunday, 
there is no buttermilk — such is the 
shuffling that is going on now. I want 
to ask you whether you without allowing 
that shuffling are prepared or not to 
make a resolute demand. If you are nob 
prepared to ask, if you do not make 
urgent solicitiation about this — if you 
throw away the present opportunity — 
such an opportunity will not come again 
for 100 years. Therefore you must be 
prepared. I know that if after being 
prepared we spoke a little forcibly, some 
Police sepoy may say "O you”: (this) is 
not unlikely. But it must be put up 
with. There is no help for it. We have 
no power in our hands. W’^e cannot say 
to the Police sepoy, ‘*you are a fool, go 
back.” He obeys the Police Inspector’s 
order. 

But I can tell you that if you, people 
of all castes and religions, become united 
and at this time make this demand of 
Government resolutely and unitedly, 
press (it) earnestly, be prepared to bear 
any expense that may be necessary for 
this, (and) proclaim not only to Govern- 
ment but to the whole world that unless 
your demand be granted you would not 
bo satisfied nor remain contented — if 
you possess so much resoluteness, I am 
sure that by the grace of God you will' 
not fail to have the demand granted to 
you pretty soon. (This) will bo (lit. is) 
the fruit of your resoluteness. Whether 
in religion or in politics, resoluteness is 
required and that resoluteness of mind 
does not come without courage. It will 
not do to say, "How will it be ?” "Whe. 
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ther good or evil may result, we want 
this very thing. We will ask for this 
very thing. For this we will collect 
money and undergo any expenditure or 
exertions that may be necessary, and we 
will not stop this agitation till this our 
demand is satisfied. If this work is not 
completed within our lifetime, our child- 
ren also will keep up this same agitation. 
Wiien there is such devotion for this 
work, only then fruit will be (lit. is) 
obtained. "Without devotion, no fruit is 
obtained from God, from King, in this 
world (or) in the next world. If you do 
not possess this devotion, no fruit 
will be obtained though strenuous exer- 
tions be made in this manner. First, 
devotion is required. (Both) rich and 
poor must possess devotion. The poor 
must help in their own way, the rich 
must help in their own way. Those 
who possess intelligence must help 
by means of intelligence. Every man 
must bear this thing constantly inmind. 
If you do not bear this (lit. such) thing 
constantly in mind, if you do not prepare 
yourself to make exertions, then it will 
be sheer folly to blame others for the 
failure. Perhaps the word folly may 
have been disliked (by yon). 

I uttered it in the heat (of speaking). 
But my firm belief is that we have not 
yet begun to make efforts as strenuously 
-as earnestly and as devotedly, as we 
should have. If a Saheb were to ask 
(lit tell) whether there would be confu- 
sion or not if powers were given to us, 
we say yes, yes. We have no men ! The 
men are not prepared ! And then we 
laugh at the Saheb in our house ; we 
must laugh there (cheers) (laughter). It 
will not do to laugh in our house. 
The reply must be given just to his face. 
We must 'be prepared to maintain the 
things which we consider to be true and 
tell them to the people, to the officers, 
and even to the Emperor. On the day 
on which you will be ready (to do this) 
— particularly in these days after the 
war is over — the administration shall 
have to be changed in some respects at 
least. If the administration be like the 
present, England cannot grant any au- 
thority among European nations. At 
present England is the most powerful of 
all. The English Government is the 
most powerful, but to keep it so, change 
must necessarily be made in the present 
administration. As a matter of fact 
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they say, make that change,” India 
does not say that the change should be 
made. Some defects or others are found 
therein. I stood up today ; another 
will stand to-morrow and say that your 
good does not lie in this. The arrange- 
ment which exists at present is itself 
good. There is the benign Government. 
The bureaucracy is wise. Therefore if 
you act in accordance with their princi- 
ples, that would be well. If you wish to 
remain slaves, do so. No one says, do 
not. What is the use of giving advice 
to him hundreds of times who likes 
slavery ? He who is willing to remain 
in slavery may do so freely. But this 
is not the condition of citizens. This is 
not the condition of traders (lit. this 
condition does not apply to traders). 
This is not the condition of intelligent 
people. 

This is not the condition of people of 
any religious such as'Musalmans, etc. It 
is not the case that it applies only to one 
class, only to Muhammadan merchants. 
The thing which I am going to tell is 
not for Musalmans, for Hindus, nor for 
traders. It applies to all. There is only 
one medicine for all people. That medi- 
cine is power ; take (it) in your posses- 
sion. When it comes into your posses- 
sion, if there be any disputes between 
you and us, we would be able to settle 
them. After the power has come into 
our hands, there would be much to settle 
them. If there be any difference of 
opinion in religious beliefs, that too we 
will remove. We want power for this. 
We want power to settle disputes. It is 
not wanted for increasing them. Aliens 
do not know as much as we do what we 
have to do for our country. Their point 
of view is different. Hence, British 
Government being maintained at the 
head, one and the same Emperor will 
rule over India as he does over the Bri- 
tish Empire. Bat introduce here an ar- 
rangement similar to that in other Colo- 
nies. 

There, in those Colonies, they have 
got in their own hands ’all the power, 
the right of ownership, (and) the power 
to make laws. That does not affect the 
Emperor. There is no attempt to over 
throw the British Government. But 
this is an attempt to make the British 
rule more pleasing to the people. Some 
people will lose their means of mainte- 
nance, that is not denied. We do not 
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think that the Emperor has reserved 
India for those people. 

The present arrangement has come 
into existence for some reason. It must 
go away. The Emperor ought to give 
powers into the hands of the people and 
without making any distinction between 
Indian and British subjects, between the 
white and the black subjects. As they 
are the Emperor’s subjects, so are we too 
his subjects. W’e must become as happy 
as they. The thing w’hich some wise, 
learned and thoughtful people have now 
decided to be the key of all these, is 
swarajya. The time for it has now ar- 
rived. I have explained to you the 
meaning of it. I have told you how its 
time has come. But though all (things) 
may exist, your resoluteness is the final 
thing. The opportunity (lit time) which 
has come will be lost. Though the ar- 
rangement of which I speak be in con- 
templation, you will not get it. There 
must be resoluteness on your part. For- 
tunately the thing about its acquisition 
is that an agitation of this kind has now 
begun. Recently we have established at 
Belgaum an institution to work for swa- 
rajya. An institution has been estab- 
lished in Madras. Thissubject is already 
before the Congress and it will dispose 
of it one way or the other. But though 
the several Provinces make their arrange- 
ments and render help to them, at least 
(you) must show so much courage that if 
some one — the Collector, Commissioner, 

I • 

etc. — were to ask what do you want ?. 
(he should be told): ‘We want power, 
there must be power in our hands.’ 
Government servants should be consi- 
dered to be people’s servants. Do not 
think that when in future power comes 
into your hands, you are not to entertain 
Europeans as servants. If he can work 
well, we shall keep him and we shall 
pay him what we may think proper. But 
ho must be our servant, we are not his 
servants. 

If we entertain this desire and make 
efforts for it, then this thing is capable 
of accomplishment. For this give the 
help that may be required. Be prepared 
to render such assistance as may be re- 
quired to those who may come to speak 
to us in connexion with this. And when 
you are thus prepared — people of differ- 
ent places, not only of Bombay, Poona, 
Nagar, but also of Bengal, Madras, etc. 
— if people of all places be prepared 


this thing is feasible. To accomplish it, 
to accomplish it soon, begin to work for 
it. Having told this much to you, and 
expressing a hope that the time for 
India soon to see some fruit or other in 
accordance with the above will arrive 
and asking your forgiveness for any mis- 
takes I may have committed in my lec- 
ture or for any taunting words that I 
may have uttered respecting you, I thank 
you heartily. (Cheers). 

Lecture of Isi June 1916. 

I had thought that I would probably 
not have to deliver another lecture after 
the one delivered here yesterday. On 
that occasion I have already told as 
many of the two or four common things 
about swarajya as could be told within 
an hour. But this subject is such a one 
that, not only one, but even ten lectures 
on it will not suffice. Therefore I am 
today going to speak again about two 
more things about swarajya which were 
not told yesterday, in such a way that 
the very same subject would be made 
more clear, would be better understood 
and the people’s ideas (about it) w'ould 
be more distinct. ^My general opinion is 
that what reforms we want are reforms 
relating to swarajya. You may perhaps 
know the story (lit. maxim) about the 
old woman. It is to the following effect: 
That old woman, after the deity had 
been propitiated, considered as to what 
she should ask, and prayed for the fol- 
lowing boon : The deity should give me 
such a boon that I would actually see 
my grandsons dining in the dishes of 
gold, that is to say, she should remain 
alive till that*time, that she should have 
a son, that he should earn wealth, etc,, 
etc. In this small boon the whole ob- 
ject is included. Similar is the case of 
swarajya. If we do not get swaryjya, 
there will be no industrial progress, if 
we do not get swarajya there will be no 
possibility of having any kind of educa- 
tion useful to the nation, either primary 
or higher. If we do not get swarajya, it 
will not do merely to advance female 
education or secure industrial reform or 
social reform. All these are parts of 
swarajya. 

Power (is wanted) first. Where there 
is power there is wisdom. Wisdom is 
not separate from power. If it be, it be- 
comes useless. In no nation this pro- 
position is required to be made particu- 
larly clear. But it is- required to be ex- 
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plained in a particular manner to our 
people. The reason of this is that there 
is no swarajya in our country. Some 
people raise this objection against our 
party ; Why do you not effect social re- 
form ? This is said not by us but by 
those who do not mean to give rights of 
swarajya to us, but wish to transfer the 
train of our agitation from one track to 
another. There are many people who 
who have effected social reform among 
themselves. Social reform is thoroughly 
introduced in Burma. There is one reli- ' 
gion. There the people are prepared for 
anything. Their children marry any- 
one they like. (But) that country is 
wholly immersed in a state of depend- 
ence. There is no spirit of nationality 
in respect of anything there. Then, what 
is wanted ? We are one nation. We have 
a duty to perform in this w’orld. We 
must get the rights which belong to man 
by nature, we want freedom. We must 
have in our hands the right of carrying 
on our affairs. If you do not get these 
things, no reform would be fruitful for 
you. That is the root of all reforms. No 
power, no wisdom. Mere book learning 
is useless. If you believe that the peo- 
ple who have come to rule over us are 
superior to us in intelligence and learn- 
ing, such is not my own belief. We can 
show as much learning, as much courage 
as much ability as they. Perhaps they 
may not be apparent now but they are 
in us. There are conjunctions in history 
as well as in astronomy. 

When the Mahomedan rule was de- 
clining, the Marathas had only recently 
risen. Afterwards, the English having 
set foot in this India, the whole power 
has passed into their possession, and 
their power is the cause of the admira- 
tion which w’e feel for them and the 
pride — be it true or false — which we feel 
for their ability. And when even a 
small portion at least of this power 
comes into your hands, then your wis- 
dom will be of any use. Many things 
are now wanted by us. Our industries 
must be improved. But why was it 
stopped? Who stopped it? If we be- 
gin to look out for the cause of this, (it 
will appear that) we did not stop this 
industrial reform, we did not stop this 
economic reform. In that nation, in 
which there'is a way and there is liberty 
to rise and to show one’s ability, good 
qualities flourish. Where their is utter 
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slavery and bondage, what qualities will 
be developed ? Nothing will happen 
except with the pleasure of the master. 
You will advance only as much as he 
will allow you. If you possess wisdom, 
when you assist some great officer and 
he commends you, then you thick that 
you possess ability. This is a sort of 
feeblemindedness — want of spirit — and 
it has enveloped the whole nation. You 
say ‘I cannot do it.’ You never did it, 
no one gave you a sanad; even before it 
you make an outcry that you cannot do 
such and such a thing. Saying so they 
take to some other path. In my opi- 
nion it is a great misfortune that in our 
Maharashtra at least, some people should 
bring forward this excuse in the above 
manner and come in the way of the 
agitation which is carried on for the 
acquisition of the rights of swarajya. 

Have we not done these things? 
Think of this. Maharashtra certainly 
possesses a quality that can be utilised 
for the nation. But at the present time 
we do not get an opportunity of making 
use of that quality. And our mind does 
not turn to some other thing, such as 
female education or this or that thing, 
(simply) because that opportunity is not 
given to us (cheers). If anyone else sees 
any danger in this, he may do it, but 
my mind cannot be convinced, has not 
been convinced, nor do I think that it 
will be convinced during the few years 
that are left (cheers). It is vain to 
speak of other subjects. At present our 
people are not endowed with heroism, 
courage and learning, when our women 
are educated their generation will be- 
come of that sort, but even that is to 
arise from our own seed (cheers). 

If any one has such a belief (as the 
above) that is wrong. I do not say that 
female education is not wanted; but 
when they tell us to turn to it, in order 
to stop this agitation on this side, then 
we say this is a remedy to kill the nation. 
If you do not possess strength, if you 
have no pluck to acquire anything it is 
quite foolish to take an educated wife 
and say that the issue begotton of her 
would be of the above sort and that 
those our sons would make some exer- 
tions in order to discharge the obligation 
(under which they would be to us) 
(cheers). You must stand on your own 
legs. You must bring about these things. 
And you must first bring about the 
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chief of those things. The experience of 
those who liave made exertions for the 
past fifty years is that this swarajya is 
the key to all (things). And if this does 
not come into your hands, then (if you 
say) AVe shall effect this reform after 
making exertions (for) minor (reform).’ 
If you mean to effect (it thus) do so, I 
have no objection (to it). But that will 
not be helpful to this (swarajya), is not 
helpful to this course. And I am to 
speak again to-day on the same subject 
on whicli I spoke yesterday in accord- 
ance with the same opinion. Yesterday 
I told (you) what sw'arajya means. By 
swarajya it is not ; meant that the Eng- 
lish should be driven away. It does not 
matter whoever may be the King. We 
have nothing to do with the King. When 
we get our rights, that is suflicient. And 
whoever might be the king over (us), 
those rights can be obtained. 

There is a King in England. But 
have the English people rights or not ? 
The King of England is himself our Em- 
peror. Hence, if while his kingly posi- 
tion is maintained in England, the Eng- 
lish people obtain rights of freedom, 
then what difliculby is there in our ob- 
taining the rights of British citizenship, 
the same King continuing to be Emperor 
in India? No difliculty of any sort re- 
mains. This dark imputation which is 
made, viz., tliat the agitation about 
Home Rule — sw'arajya — is seditious and 
in the belief of which as sedition a secu- 
rity of Rs. 2,000 was taken from Mrs. 
Annie Beasant the other day — this im- 
putation, this accusation, does not come 
from the Emperor, or from the subjects, 
but from the intervening granary-keepers 
(cheers). The duty which you have to 
do is that this administration must be 
changed. Tlie King need not bechanged. 
Unless the system — the arrangement — 
according to which the present adminis- 
tration is carried on is changed, every 
man in India will become more and more 
effeminate. The duty w'hich we have to 
perform is that. Such are the institu- 
tions of salavery. Some people say. what 
does it matter if there is slavery? I 3 
it not that (they) at least give to eat? 
(They) do not (starve) anyone to death. 
Even the beasts and birds get to eat. 
To get to eat is not the aim of man. To 
feed the family is not the end of man. 
Even a crow lives long and eats offer- 
ings.’ A crow maintains himself. They 


have not to raise crops. They get every 
day cooked rice to eat. I do not consi- 
der it rnanlinesss (merely) to maintain 
oneself (and) fill the belly, to obey the 
commands of the King after accepting 
those posts which may be kept open 
within the limits laid down by him (and) 
to maintain oneself according to his 
direction. This nature is common to 
beasts and men. If there is required the 
quality of manhood in man, then (it 
must be seen) whether there is any scope 
open for our intellect, our ability, our 
courage and boldness. Such scope is not 
open for India. Therefore if you have 
any duty (to perform) then the first duty 
is take a portion of this authority into 
your possession. It does not matter if 
you take a little portion of it; as the 
President (Mr. N. C. Kelkar, President 
of the Nagar District Conference) has 
said briefly, if we do not entertain the 
hope of being free to act (in matters of) 
spending our own money, deciding ac- 
cording to our own understanding, ac- 
cording to the consent of five or ten men 
as to w’hat purpose the tax which we 
pay is to be applied, then according to 
the law of nature this kind of hope or 
thought W’hich is in the minds of men 
will gradually lesson, and to that extent 
wo shall more and more descend to the 
level of beasts. Swarajya, swarajya, 
what does it mean ? And what will bo 
the (effect) of it? Does swarajya mean 
that one Collector is removed and yours 
lias come ? If the native Collectors re- 
main and in the end the English Collec- 
tors come, w ’0 want them. There is no 
objection to say, remove such and such 
a man (and) make such and such an 
arrangement iu suchandsucha place. 
Perhaps, a white man when paid will be 
a servant of us too; if he bo good we 
shall also keep him. 

The question is not at all about indivi- 
duals. The question is about the nation. 
The chief question is whether a certain 
nation is to be treated like beasts or 
considering the people in* the nation to 
be men, their sentiment, their desire for 
liberty is to be bent in some (direction) 
(and) they are to be brought and placed 
in the rank of civilized nations. And 
(if the matter) be (considered from such 
a standpoint, then there is no other way 
(to accomplish this) than (the acquisi 
tion of) swarajya, than the possession of 
authority. When that authority will 
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once come into our hands, then \ve shall 
be able to do thousands of things. Such 
a great attempt was made at Poona (to 
olose) a liquor shop at Ghoda — which 
may be bringing a revenue of a thousand 
or two to Government. But it is not 
under our control to close it. ^Vhy is 
so much correspondence (required) to 
(decide) that a liquor shop should be 
started at a certain place or should not 
be started (there)? I think that the 
annual profit of the shop may not be 
equal to (the price of) the paper that may 
have been used in connexion with all 
this business (laughter, hear, hear). This 
business which goes on in the present 
system should be put a stop to, this 
high-handedness should be ended and 
the authority should come into our 
hands. By the authority coming, into 
our hands the hereditary qualities which 
we possess will be heightened. 

We shall find a way to make a use of 
those qualities in some way or other. 
That (is) swaa*ajya. Swarajya is nothing 
else. What if it be to a small extent? 
It does not trouble you. It does not 
trouble you as much as it should. (If 
it be said), one sits at home, does some 
business or other, gets some money, 
maintains bis children, — this much will 
suffice, wherefore should there now be 
the movement for swarajya? The only 
answer to this is the one idea in respect 
to the notion, viz. that there is in this 
world something more than ourselves, 
that there is one more duty of bringing 
about the good of a greater number than 
•yourself — this duty you have begun to 
forget. There was a time when in this 
<jountry, among the succession (of great 
men) in the* Maharashtra there were 
.able men who were awake to ideals. 
But owing to fate, this human nature 
has not remained. If another man be- 
gins to do our work, we say, good. When 
the work is done, that is sufficient. But 
the discrimination whereto say good and 
where not has left us. The English 
people carry on our administration, you 
are sitting quietly. If there be any dirt 
in the cattleshed they sweep it away, 
look to sanitation, feed them and water 
them at the proper time, — but have the 
cattle put the' question that this man- 
agement should come in their hands? 
(Laughter ) The difference between the 
men and cattle is that the Collector of 
Nagar looks to sanitation, tells what 
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should be done if a disease comes, makes 
arrangement if a famine comes, takes 
measures that no calamity may befall 
you. That is to say, your condition has 
become like that of a parrot kept in a 
cage; such a condition is not wanted: 
the cause of this is nob merely that they 
make things go, hut that owing to that 
arrangement all the (good) qualities pos- 
sessed by us are gradually disappearing. 
In order that those (qualities) may not 
disappear, we must be at liberty to do 
what they do; other things (lit. sub- 
jects) than those done by them are not 
to be found out; (we) are not to leave 
(alone) what they do and do any other 
thing we may like. The same (thing) is 
wanted. We want the same power to 
be in our hands There is only one ob- 
jection to this. But it is very bad that 
such a condition should arrive. 

A story was published in the Kesari; 
Eabindranath Tagore has given in his 
autobiography a poem of this sort about 
(a parrot) kept in a cage. It narrates in 
full a conversation between a parrot kept 
in a cage and a free parrot. The free 
parrot said to the parrot in the cage. 
‘There is such fun outside; one can roam 
so much, go anywhere one likes, can eat 
at any time one likes. Have you got 
such joy?’ The parrot kept in the cage 
replied: ‘Sir, what you say is true. But 
where can this golden perch be obtained 
after going out?’ Our condition has be- 
come like that. If swarajya be got, how 
are we to manage it? No one gives, no 
one takes. Your anxiety is, if swarajya 
be got how are we to manage it? We 
are not fit. If the said parrot went out, 
how was he to get the cage and the 
perch to sit on, etc? We have reached 
just the same condition. This condition 
is not natural. It is artificial. Just as 
that sentiment arose in that parrot’s 
mind owing to his being confined in a 
cage for many years, so also the above 
sentiment arise in our mind owing to 
the above powers having passed out of 
our hands. This is not our original 
natural sentiment — the natural * human 
sentiment. As that is nob the parrot’s 
natural sentiment, just so this is nob the 
natural sentiment of our nation. This 
must be borne in mind at first. We 
become fit to do the work that falls to 
us. We are the descendants of those 
people who were fit in this manner, and if 
we be their true descendants, their or 
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the same qualities must become mani- 
fest in us \sbon ^ve Lave that oppor- 
tunity. And wo niust make exertions 
for it with the conhflcnce that they 
will (become manifest). This is what 
J say (cheers). If heredity (lit, here- 
ditary etiect) has any value, recognize 
it, otherwise at least give uj) calling 
yourselves the gianclsons — great-grand- 
sons — of such and such a person. There 
are now many sardais in our country. 
Tlioy say that their grandfathers weie 
sardars and that they also have inheri- 
ted the qualities of their grandfathers’ 
blood. 

But in order to save the vatan acquir- 
ed by them (tlie grandfathers), they 
serve Sahebs in any manner they choose; 
well I say, they began (to do) so because 
they are sardars. But why should you 
or wo, who have nothing to obtain, run 
after tliem? A sort of shadow has thus 
been thrown over the nation, and we 
have to get out of it. This is an eclipse. 
When the moon is eclipsed, alms are 
given for its becoming free. You are 
not prepared to spend oven a pie to put 
an end to the eclipse which has over- 
taken you, nor are you prepared to move 
for it. When the moon was eclipsed, tho 
Brahmans of ancient times used. at least 
to make jap (repeating passages from 
Vedas, etc.) Do you make any jap at 
least? Are you making exertions for 
this? Are you prepared to pay a few 
(lit. two) pice to anyone for this? No, 
nothing, They only raise tliis objec- 
tion. If (powers) bo given to the Hin- 
dus, what fire tho Muhammadans to do? 
If the rights of swarajya he given to the 
Hindus, tho Muhammadans would not 
get (them). As if (wo) cannot after- 
wards duly consult our Muhammadan 
brethren and come to a settlement. If 
powers come into our hands wo would 
exercise zuluni over the I^Iuhammadans, 
and if powers pass into their hands they, 
would exorcise zuluin over the Hindus. 
These (mien) come to tell you those 
things on tho people’s behalf. Who are 
they? Why do they tell you those 
things? To delude you. This must ho 
considered. These civil servants are far 
more clever than you. They want to 
keep power in their hands. This case is 
like that of (tho story) of the three 
rogues. 

When you make a demand in political 
matters you are told “You are effem- 


inate.” The Muhammadans are op- 
posed to you. (So will they say.) If 
tho Aluhammadans say that they have 
no objection, (they) point their finger at 
a third thing. In this manner this 

roguery is practised I do 

not say to any of you that you should 
do unlawful things in order to acquire 
these rights. There is a lawful way 
but that lawful way is such that you 
must not listen to others at all. You 
must be prepaied to say resolutely 
that you want what is yours. So 
long as you do do not make a resolu- 
tion in your mind, as soon as some police 
cfiicer comes (and asks you): “Weli» 
had you gone to Mr. Tilak’s lecture?’^ 
(Y’ou answer) “ Yes, I went towards the 
end (of it), sat at a distance, and could 
not bear tho whole.” (You) cannot 
deny, as the police officer has seen (you). 
Why is there such a fear in your mind? 
What is there to fear in saying that you 
want swarajya? It is here that the 
difficulty arises. When subsequently 
asked by the j eople who had attended the 
lectuio, he tells tho truth. But if asked 
by tho police he says: “l did not hear 
it well, two or four people were telling^ 
what could be done? Well my opinion 
is not like his.” Such shuffling will not 
do in this matter. No goddess is pro- 
pitiated by shuflling. Tliat goddess 
knows what is in your mind, and of all 
these knowing goddesses, tho goddess of 
liberty is most particular on this point 
(lit. subject.) Ask w’hat you want and 
they will give it. Perhaps they may 
say no once or twice. How many times- 
will they say “no”? They must be 
convinced that there is no shuffling in 
this matter. They must be convinced 
that there is no other course, unless 
etlort is made. It is the business of 
every goddess to frighten you until it 
aj>poais that there is something in you. 
If we look into our yoga science, (it ap- 
pears that) a goddess has to bo W’oa 
over. They begin to frighten (us). If 
there is success, all right. 

If without yielding to fear, we do our 
work resolutely, the goddesses of the 
yoga science ^Yill become propitiated.. 
This admits of proof, this is the rule. 
Even in political matters there is no 
other rule--no other way. Wo want it, 
we shall secure it (swuwajya), and wO' 
shall not give up our exertions without 
getting it, — unless there be such a firm* 


1916 

confidence in you this thing ^^'ould not 
be obtained at all. This fear will re- 
main behind, the police will remain be- 
hind, the G. I. D. Collector will remain 
behind, in the end that thing will be 
obtained. You must not be afraid of 
their blustering and bawling. Nay, 
(you) must consider that this is a de- 
finite consequence of this. There is a 
saying in English. “How can light be 
seen without going through darkness?” 
To rise in the morning, the sun has to 
go through darkness. I tell you* the 
belief of the common people, and not a 

proposition (lit. belief) of science. *With- 

oub going through darkness, light cannot 
be obtained. Without getting out of the 
reach of these blasts of hot air, troubles, 
and people’s blustering and bawling, 
Hberty cannot be obtained. Resolution 
is wanted. I told you what is swarajya. 
Efforts for it must be begun as much 
strenuously .... By the grace of God 
the world s condition is at present under- 
going a change. To speak in the langu- 
age of faith, God has become ready to 
render help. But though God be ready, 
you are not ready (laughter). God is 
quiet. Should a gift be sent to you from 
heaven ! Nobody at all sends. Even 
God does not send. And if He sends, it 
will also be of no use. For when you 
are afraid, what already exists may af- 
terwards disappear. If this gift is given, 
how is it to be used ? That is to say, if 
there be any place of God, you will send 
it to his house. You will send it if it 
can be sent by post (laughter). After 
there is (rise of) such a sentiment, after 
authority of this sort which forms part 
of the national rights of which I have 
told you comes into your hands, what 
will take place ? What will be the 
effect upon the nation ? This I am go- 
ing to tell to-day. I have told you what 
is swarajya. My friend, Mr. Kelkar, 
has already told you that swarajya does 
not mean that our authority is to be 
established here by driving away the 
English. Some people wilE have to be 
driven away. (Swarajya) is not driving 
away the King and taking his authority 
into one’s hands. It means taking into 
the hand the subjects’ rights. If it be 
carefully considered, if England derived 
any benefit by keeping this one nation a 
slave, it will be seen from the condition 
of the whole of the world to-day that 
England will have some day or other to 
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give liberty to the provinces and coun- 
tries forming parts of the Empire under 
its control. This thing is to take place 
some day. It must take place. But if 
you do not do anything then only it 
will not take place. After keeping 
awake the whole night, you fell asleep 
when the thief came, such will be your 
condition. The time is com.ing, Per- 
haps the nature of the change occurring 
in the world — in other nations — will by 
the grace of God prove favourable to you. 

But (if) the time be favourable, it will 
be of use if you are av.’ake. Otherwise 
(once) you sleep, you will sleep on. 
Owing to this, what will it avail even if 
we get the rights of swarajya ? I will 
briefly give you a picture of what will 
happen. What happened during the 
Peishwas' time ? We must examine 
history a little for it. At the time of 
the Peishwas the administration of 
Maharashtra was going on well. Elpbin- 
stone was the Saheb who brought about 
the fall of this rule of the Peisliwas, and 
who became the Commissioner after its 
fall. That Saheb is witness (to what 
I suy). Though the city of Poona was 
such a big one, there took place no 
dacoities (in it) at night. The consump- 
tion of liquor was nil. It was altogether 
prohibite3. The original system of jama- 
bandi which was once settled by Nana 
Farnavis, was itself copied afterwards. 
Nay, the science as to how accounts are 
to be kept took its rise among us under 
the Peishwas’ rule and those very ac- 
counts are now kept. We know howto 
administer provinces. The C. I. D. of 
Nana Farnavis was so very excellent 
that information as to what a certain 
sardar spoke to a certain man at the 
time of dining used to be sent to him 
(cheers). The following incident is said 
to have happened at one time. The Bom- 
bay Government bad sent ammunition to 
the Resident in a palanquin by way of 
the Kbopoli Ghat. An order was issued 
from the Poona Dafter that the palan- 
quin which might come on such and 
such a date should be stopped on the 
Ghat. It had the information that am- 
munition was to come in a palanquin. 
Afterwards the Resident complained : 
“Why is our palanquin stopped?” There- 
upon he received a reply from Nana 
Farnavis: 

“You yourself think ab:,ut it. \Ve have at- 
tached ihe palanquin and will not let it go. The 
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King must needs be informed what has taken 
place and at what place. We have done it.” 

(So lie ^^as) told. The C. I. D. is wan- 
ted. Who says no ? li the Kiu '4 has no 
information (he) will not be able to 
carry on the adniinisti'jition. e have 
no complain ajiiinst the C. I. D. 
{Onr) complaint is about its method of 
workin,!* (cheers) (hear). That method is 
not under our control. Ho who has to 
carry on the administration, must have 
all departments. Police is wanted. C. I. 
P). is wanted. Pevenue (Department) 
is wanted. Judicial (Department) is wan- 
ted. All departments are wanted. \Vhere 
(then) is the difUculty V There is difli- 
culty in one matter. All (the depart- 
ment) must be under the control of the 
people — our control. The dilliculty lies 
only in this. Several people have formed 
the opinion that the English are the 
moat civilized, wo too must civilize our- 
selves, who docs not want civilization ? 
All reforms arc wanted. During Nana 
Parnavis’ time letters had to ho sent: 
nov/ the G. I. D. will send a wire. Means 
have become available. The adminis- 
tration is to be carried on by niaking.use 
of all these. But the whole of this sys- 
tem of administration existed at the 
tiino ol the Peishwas’ rule. Consider 
what has taken place now after the 
break-up of that system. When the 
Peishwas' rule passed away, Nagar, 
Satava, Poona, which wore in the posses- 
sion of the Poishwa hiinsoU, came into 
the possession of the English. The lieu- 
tenants of the Peishwa at that time 
were great generals. Gaekwar (lit. 
Baroda), Holkar and Scindia wore the 
ohief among the jahagirdars and sardars 
who commanded the army. Those three 
survived, as all of them soon joined the 
English Government and the Peishwas' 
rule was ovevthrov/n. This is the history 
of .1818, What is the condition of 
these throe to-day ? What is the con- 
dition of the Baroda Sarkar ? What 
is the condition of Holkar ? What is 
the condition of the Scindia Sarkar ? 
And w'hat is the condition of tho terri- 
tory of tho district (s) adjoining Poona ? 
Think about this. These three or four 
districts having gone into tho possession 
of the English Government, tho whole 
of thoir administration gradually passed 
into the hands of a bureaucracy. The 
policy of this bureaucracy is not to lis- 
ten at all to tho people. First Gover- 
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nor, then Commissioner, then Collector* 
the Collector's subordinate, the Assistant 
Collector, IMamlatdar, Aval Karkun, 
Fouzdar, Police sepoy— such is the ar. 
rangemont of the whole of the bureau- 
cracy from fust to last. What is to be 
done for the people is to he done by 
them. The Government above issues 
orders in respect of anything which it 
may think l>eneficial or harmful to the 
people, and according to it stops are 
taken heloNV. At first (this arrangement) 
was thought very good. Tho disorder 
under Bajirao’s (rule) w-as put an end 
to. They said they were safe now. They 
saw the ghee but not the rod (laughter). 

It began to be seen gradually afterwards. 
All authority went under the control of 
this bureaucracy. And the remaining 
people got education. (They) began to 
make use of railways. A telegram can 
be sent if (some one) is to be informed 
whothor I am coming to Nagar or not. 
Education was received. All these be- 
nefits ^Yere got. But all this authority 
went into the hands of tho bureaucracy. 
It had passed (into their hands) to some 
extent at the time of the company. And 
(it passed w’holly into their bands by) 
tho Government of India Act passed in 
1858. It is 58 years now^ since that Act 
was passed What has happened during 
these 58 years ? The ollicials became 
powerful, and possessed of authority. 
The people’s authority became less. To 
such an extent that (it was said) we do 
not want tho KulUarni, we w’ant all ser- 
vants. Whatever hereditary rights (lit 
powers) we may have possessed they too 
liave gone. (This) did not strike (us) 
when tho Inam Commission was appoin- 
ted. That cannot bo helped. They said 
Vinchuvkar was a jahagirdar at that 
time. Ho was the master of the army. 
Some one was an oflicer of an army of 
10,000, while some other was the officer 
of an army of 15,000. They were told : 
*You have to supply an army of 15,000, 
while you have to bo paid 15 lacs of 
rupees of which you have to spend 14 
lacs. Then, take one lac of rupees.” 
They consented. (Tho amount) can be 
enjoyed while sitting at home, then 
w’hat ? Tliis is a great principle. Nobody 
said at that time : Wo lost our right 
(lit. autlmvity) to keep an army, to fight 
for Government;’ nobody thought so. (It 
was thought that) Government was good 
(as) it gives to eat while we sit at home. 
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Whafc more is required ? We have been 
reduced to such a condition owing to 
this state of things. In 50 or GO years 
all the powers of this province have pas- 
sed into the possession of the European 
bureaucracy. You should not understand 
from this that I call the European 
bureaucracy bad. They are very much 
learned. These posts are given to the 
best students from England. Their abili- 
ties are greater. But even if all this be 
admitted, still (it is a fact that) they 
have to undergo great wear and tear 
while working for us and the climate of 
England being cold and that of this 
country hot, larger pay has to be given 
to them. Having come for our good, will 
you say 'no’ to them? (laughter). All 
things are admitted by us. I do not 
also deny that they may perhaps be 
working a little more than we. I only 
say, when w^e are ready to do the work, 
when it is our work, why (give it) 
to others ? Nor do (I) say that they do 
it badly. Our minds have begun to grow 
weak owing to restriction being placed 
on our work (and) against our interest. 
Our enthusiasm has begun to become 
less. Effeminacy is increasing. There- 
fore we do not want this. I do not say 
that they are not wanted because they 
are not educated. They are good. They 
are merchants. Will you not get for 
your shop some agent more clever than 
yourself ? They may be (such men). 
But will you give your shop into the 
hands of such an (lit. that) agent and 
stand aside, taking such money as he 
will give ? This is indeed a question in 
business. It is a question in any mat- 
ter. 

Such was the management of this 
Province. What became of Baroda ? 
Look at the history of Baroda. There 
are such writings in the history of 
Baroda. And what he could do there 
by degrees was not done here by degrees. 
The gadi of the Maharaja of Baroda had 
to be perpetuated. That was (lit. is) a 
matter of regular succession. That is a 
part of history. Formerly Baroda used 
to be managed or supervised from Poona 
and the rest was done by the Kings of 
Baroda. It might have been done by 
other kings. Therefore if you become 
ready now by receiving education here 
(you) go to Baroda and ask for service 
there. There are men educated in Poona 
and Bombay, who are District Magis- 


trates, Munsifs, Subhas and Diwans 
there. 

There are Naib Diwans (aua) lligu 
Court Judges. These people lU'o work- 
ing there. They work (there) without 
complaint (being heard about them). 
Then where is the objection to the same 
being done here ? If men from the Dis- 
tricts of Poona and Satarago and conduct 
the administration of Baroda, what ob- 
jection is there for them to carry on the 
very same administration in the same 
way in this cur Province ? V\ ho has 
taken objection ? The nation being 
divided into two parts, one part— the 
Marathi nation — went into the possession 
of the English on account of some histo- 
rical reason, and one remained in the 
possession of (native) Chiefs. One part 
says that the people of this nation are 
fit to do work. In the other part the 
authorities say that they are unfit, and 
w'e too, saying diUo to them, begin to 
talk like them. There are two standards, 
two sides. Then what is wanted when 
(one talks of) swarajya ? Now you will 
see where is the objection to make the 
very same arrangement with regard to 
Poona (and) Satara as exists in Baroda ? 
The authority of the English Govern- 
ment will remain. It is also over Baroda. 
The Chief of Baroda is not an indepen- 
dent king. When the Peishwas’ rule 
existed in Poona the treaty of Bassein 
was made (in the proportion of) 10 to 
6 annas in the rupee. Had the state of 
Poona remained, they too would have 
been able to manage it. Sahara and 
Nagar could have been managed by them. 
The same management exists in the 
Nizam's territory. Swarajya means this 
much; Give those rights which Native 
States have and which the Baroda and 
Scindia Sarkars have, to Poona and 
Satara after forming them into a State 
of the Central Division. One diiference 
must however be made in this. Now a 
hereditary chief will not do for us. 

We shall have to eclect our own 
President. This (is) the only difference. 
It is an historical puzzle or inconsis- 
tency, that the Province which was the 
capital of the Marathas should not be 
given the arrangement which exists in 
Native States, while those Provinces 
which were dependent on that Province 
should have it. There is no reason for 
this. Why should we not become like 
them ? I have.told you that the Gaek- 


3S Bombay Bal Gangadhak 

war an l Scindia l^avo sent money nnd 
armies to llaroiio for the w'av. If (these 
districts] had been in our possession, 
wo too would liavc done the same. This 
tliin^j has notiling to do with (the qu-^o- 
tion v.'hotlier) the British Government 
will go or 'remain. But the only dilTer- 
ence lies in the continuance or the dis- 
appearance of the authority of tlie 
bureaucracy, the foreign bureaucracy. 
This is the difference between the 
arrangements. There is no difference ns 
to the sovereign authority, which is at 
the root, I thinlc Mr. Lawrence had 
formerly suggested that (in view of) the 
swarajya agitation going on India should 
be divided into separate Native States, 
that some exports should he kept there 
and only the powers with regard to mak- 
ing treaties with foreign powers and the 
management of the amy and the navy 
should he kept in their (lit. our) hands 
so that tlie I'Liglish rule may not ho in 
danger. ([) do not say that you should 
not retain these powers. In the arrange- 
ment of swarajya those will he the 
higher questions of Imperial politics. 
I^lngland should freely retain in lior 
hands the questions as to what kind of 
relations should subsist r-otween India 
and other nations, whothor war should 
be made for a certain thing or not, and 
what policy should he followed when 
relations with foreign nations arise. 
Those who want swarajya do not wish to 
interfere with these things. What wo 
want is that just as wo are today manag- 
ing our own (things) in Native States, we 
want authority to do the same with 
regard to ourselves. Wo shall expend 
on such and such items the roveniio 
which wo get from taxes, wo shall spend 
it on education, if there is less revenue 
from litiiior wo shall decide what other 
taxes should ho imposed in lieu thereof 
and arrange accordingly, wo shall manage 
trade, we shall manage all all'airs, you 
should not interfere in them. 

The people of India do not go to any 
other nation. Wliy do they not ? See 
if you want to, whether they join France 
or Germany. If tdiero he still a doubt, 
one must i)o able to und 0 r>tand from the 
present state of tilings tiiat if Indians 
are prepared to have connexion with any 
particular country tliat nation is Fiiig 
land (cheers). We will not bo honeht- 
tod by I'nigland going away and Ger- 
many coining in her place. We do not 
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want the thing. Even if the matter be 
viewed from another practical point of 
view, England is here for 100 years, 
(while) Germany will he a newcomer, 
and its energy will be fresh and hunger 
unsat.isfied. How ill that do ? What 
i-, is all right. A new king is not want- 
e-l. But give into our possession a por- 
tion of the powers by losing which our 
condition is being reduced to that of 
orphans. It is not I alone that am say- 
ing this. Mr, liawrenco had 'said so. (He 
writes that) if hereafter improvement 
is to bo effected in India after war, if 
Government intends to effect some (new) 
arrangement with regard to the people 
(lib. them), then divide India into differ- 
ent parts. The question of language did 
nob enter his head, but we shall add 
that idea. Form one separate State 
each of ^Marathi, Telugu and Kanarese 
Provinces, The question of vernaculars 
also comes in this (question of) sw’arajya. 
There is no question w’hich is not depen- 
dent upon swarajya. Had there been 
general liberty, there \Yould have been 
a Gujarati University, a Marathi Uni- 
versity, an Agricultural University. Bub 
to do that does nob lie in our bands. 

Is the question whetlior education 
should bo given through vernacular such 
a big one, that there should arise ‘differ- 
ences with regard to it ? But (our avish) 
doss not prevail boro. Ho the English 
educate tlioir people tbroughthe French 
language '? Do Germans (do it) through 
tho English language ?' Do the Turks 
impart (education) through the French 
language. So many examples being be- 
fore our eyes, why should we write arti- 
cles, columns upon columns long, upon 
the subject ? Why does that w'hich 
these p 0 oi)lo say, not take place now? 
Because (w'e) have no authority. You 
have nob got the authority to determine 
what should ho taught to your (lit. our) 
children. So many of you send (your) 
children to school, but do not consider 
what will become of them. In short 
there is no question at present w’hich is 
not dependent on swarajya, on autho- 
rity. Panado and others have (up till) 
now made efforts with regard to the 
l^’urgusson College and the University. 
But who is to he prevailed upon ? Gov- 
ernment ! They kno\v w’hat arrange- 
ment there was in their country. Why 
should the same not be here ? (For) 
imparting English education to all, the 
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English language has to ba taught for 
seven or eight years. Eight years is not 
a small (part) of life. Ruch (a state of 
things) exists nowhere (else). This ar- 
rangement does not exist in any civilized 
country. If inspite of this your atten- 
tion is not drawn towards swarajya, then 
be sure that there is something wrong 
Vvith you eyes (cheers). Whatever you 
have to say, whatever prayer you have 
to make to Government, let that prayer 
be for giving authority, and not for any- 
thing else. We want, those things which 
are the leading ones under this rule. I 
have already told you that wherever we 
go (our path) is ultimately obstructed, 
The question of education is an ordi- 
nary one. There must be schools in each 
village. Whence is the money to be 
brought by us ? (We) pay taxes to Gov- 
ernment. Do we pay them for nothing? 
Let us have the system prevalent in Eng- 
land for imparting education. There is 
money in the treasury; it isutilized, it is 
paid for other purposes: but it is not ex- 
pended on those things which are neces- 
sary for us. Therefore what I have told 
you lastly . . . India is a big country. 
Divide it if you want according to 
languages. Separate the Marathi (speak- 
ing) part and the Gujarati (speaking) 
part. But how are the Hindus and the 
Englishmen to be taught in them? I 
am going to speak about this also. In 
Canada the population consists of 
Erenchmen and Englishmen. If English 
statesmen could settle (the question) 
there, would they not be able to settle 
how Hindus and Mabomedans should 
conduct themselves (here)? Thus these 
are excuses for not giving us these 
things. This you must believe firmly. 
If India be divided into different States 
in this manner. The Province of Bengal 
is separate Instead of appointing over 
it a Chief from this side, I say, a 
European Governor may be appointed 
for some years. What used to happen 
before a President elected by the people 
was secured? 

A Governor used to go from England 
to Australia. He was obliged to work in 
the council as he was told. Here, it is 
contrary (to the above). If you want 
any thing, a resolution is to be brought 
before the council, much preparation is 
is to be made, figures are to be collected, 
he does not get even a pice. The other 
members of the) council are paid. He 


has to work for nothing, and at last the 
resolution is rejected. Though it be 
X^assed, Governnaeut cannot be forced to 
give effect to it. It is a childish thing. 
(I think that' he) who doss not think it 
so possesses proportionately less patri- 
otism (cheers). This is like setting (us) 
to fight by throwing grain of boiled rice, 
without giving anything to us, without 
giving any power to us (lit. without our 
possessing any power). If any rights 
will be ol)tained from this in future, if 
any power will come into our hands, if 
(this) be given to us as a step towards 
the above, then it has a value, other- 
wise it has no value. What does happen? 
This is the science of setting good aiid 
well-educated men to fight for two or 
four ghatkas. Hence, bear in mind 
what will result from swarajya and 
wffiat we ask. In (asking for) swarajya 
we ask that in the end there should be 
such States throughout India, that at 
first Englishmen coming from England 
and at last Presidents elected by the 
people should be appointed in these 
States, and that a separate council 
should l^e formed for (disposing of) ques- 
tions relating to the whole nation. Just 
as there is an arrangement in Europe, 
America and the United States and just 
as there are different small States and 
there is a Congress to unite them toge- 
ther, so the Government of India should 
keep in their hands similar powers of 
the Imperial Council. There are at 
present seven or eight different Pro- 
vinces; make them twenty if you like, 
and make such an arrangement in re- 
spect of those Provinces as will give 
facilities to the people, meet with their 
approval and place power in their hands. 
This itself is what is meant by the 
demand for swarajya. The demand for 
swarajya does not mean that the 
Emperor should be removed. Perhaps, 
for this arrangement you may have to 
bring English officers in some places. This 
is admitted. But those officers will be 
ours, will be of the people, will remain 
as servants of the people, will not 
rema,in as our masters. The intelligence 
of our people will not alone suffice to 
bring about the reforms w'hich are to 
be effected in India. 

We shall have to bring men from 
England or America, but those men will 
be responsible to us. They will not be 
irresponsible. Hence, from one point 
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of view, it cannot be said at all that 
this a.i’itdtioii is a^‘ainst Europeans. To 
whom would they be responsible? To 
themselves or to us? So long as this 
responsibility has not come to us, (so 
loug asj their responsibility lias not 
come under our power, it will continue 
to be just so? Till then, our atl'orts will 
be vain, though made in any direction; 
bill then, in whatever other matter 
we may mike any movement, it will be 
ineffectual, and the desired object will 
not l)e accomplished. As long as a 
nation is not free to bring about its own 
good, as long as a nation has no power 
to make an arrangement to bring about 
a cerbiin tiling whicii it may desire, so 
long f do nob think your lielly will l)e 
tilled if you aro fed by otliers. Now the 
people know, some people are convinced, 
that blie people's good cannot he effected 
by what is called despotic rule’ iuEmglish. 
Hence, my object is bo tell you that you 
should mako efforts, [f my words fall 
short of (expressing) it, that is my de- 
fect, not a defect in the idea, which is 
faultless. All these things, their differ- 
ent natures, cannot he i)hice(l before you 
in a single lecture. As regards tliis idea 
of States about wliich I spoke, tliero are 
many questions, vi/., what arrangements 
should tlievo ho in them? \V!iat rights 
should there ho in them? And what 
amendment should bo made in tlie India 
Act of 18 -jS about consolidation? And 
though I may deliver not only one hut 
four or ten lectures, tlioy would not l.e 
sutiicient (to deal witli those questions). 
Our principle is^onc— about this alono I 
have to speak in (this) lecture. Those 
of you who are competent, by virtue of 
intelligence, wealth or in some other 
manner, to consider these things, will 
spontaneously know that tliese things 
are wanted. Wliy ask, ‘will this bo ob- 
tained? Will this ho obtained? To 
acquire it or not lies in tlieir hands. I 
do not understand this question at all. 
You are making so much exertion. (No 
matter) if it be not obtained. 

As for making exertions, it is in out 
hands. Wo need not consider whether 
wo shall get it or not. J-lxert yourself. 
The work which you do will not fail to 
produce some result or other. Have 
firm belief in your mind. Have not any 
men obtained any freedom in the king, 
dom or not? Had goddesses fallen from 
above in other nations? I tell you 


plainly that if you have‘’no courage, (it) 
will not be obtained. If there be courage, 
if it be not obtained to-day, it will be 
obtained to-morrow. It will be obtained 
after 10 or 20 years. But you must 
mako ellorts for it. The principle of 
your religion is this. You are only to- 
work, you are not ever to look to the 
fruits.” Wliy is this said in the Gita? 

Is it for going to worship, for obtaining 
a seor of rice by reciting Puran? Great 
religions tell this very thing. The Wes- 
tern history tells this very thing. In- 
spito of this, will you ask, "What will 
become of us? How shall we, {are?’‘ 
"As made of a ball of earth, etc,” There 
is a ball of earth. We have it to be 
called Vishnu. We have it to be called 
Shiva And wo impart so much im- 
portance to it that it is worshipped by 
the people. Bo, (it is) merely a ball of 
earth w'itbout any movement. When 
dropped on the ground it falls down 
with a thud. Wo can givo a form to 
that ball by some act, exertion (and) 

coremonv if a form of some sorb 

cannot be given to an earthen ball, ib 
must bo said to be your fault. It is pos- 
sible to give them a form. Bo not make 
haste. Nothing will be gained by it (haste). 
If you work resolutely, a dilTerent form 
c!in bo given to an earthen ball. This 
thing is told in tho Shastras. Ib is pro- 
ved. It is proved by experience, proved 
by evidence, by history. If, inspibe 
of this testimony placed before you, 
you aro not convinced, if you are nob 
sabistiod, at least givo up talking aboub 
tho country attaining a flourishing condi- 
tion afresh. Do not bother our hcads.These 
things aro capable of happening — must 
happen. There must bo such faith. That 
faith brings about works. Whore thafe 
faith does nob exist? What is to bo done 
then? They do not give anything, they 
only say they would give— such an opi- 
nion is nob wanted. 

1 do nob say tlmb wdiat may be given 
siiould not bo taken. Take what is given, 
ask for more, do not give up your de- 
mand. (Laughter). We want so many 
rupees. You gave one hundred. "Takn 
one hundred from another” — why should 
you have such an opinion? If oven 
(some) out of hundred be not offered, 
what have you now to say against them? 
(Laughter). Wo w'ant one thousand. 
When we get a thousand rupees, we 
shall be saistied. If 1/10 of a hundred ha 
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given we shall thank (you) (laughter). 
Not that we shall not thank (youh This 
is human nature. If my paper falls 
down, I shall say ‘‘thank you" when 
you give it to me. This is human feel- 
ing. I do not tell (you) to give it up. 
But the humanness of man lies in secur- 
ing those aspirations which are included 
in this feeling. All these other feelings 
must be treated as servants of that, feel- 
ing, that exertion, that one goal. When 
this is done swarajya will be obtained. 
Swarajya is not a fruit (so) that it may 
at once fall into the mouth from the 
sky. Another man is required to put it 
into the mouth. This is such a work. 
And for it this beginning is made. The 
paper which my friend Tatya Saheb has 
now given into my hand is of such a 
sort. The work has been begun a little 
in India. Mrs. Annie Basant has estab- 
lished a Home Buie League at Madras. 
Here also we have established one. And 
in the same manner a Home Buie 
League will soon be established in 
Bengal or elsewhere. If, perhaps, the 
Congress will take up this question and 
itself establish a league, the other leagues 
will be merged into it. The same work 
is to be done. This work is one and you 
are to do (it). This is a question of 
(securing) benefit. We have to obtain 
swarajya. I have told you what sort of 
swarajya is to be obtained. I told you 
what change it will hereafter produce 
in the present condition. 

The House of Ijords have begun to 
have such dreams. Lord Hardinge said 
that the Civilians will soon have to 
place in your hands the rights belonging 
to you. The people belonging to the 
party opposed to you in this matter have 
begun to have bad dreams (laughter). 
While you alone (say), ‘We are unfit, we 
shall not take this.’ Whence (does) this 
' obstinacy (arise) ? (Laughter.) What 
is the rationale of this ? (It is that) 
they have begun to have such dreams. 
They think that some or other arrange- 
ment of this sort will have to be made. 

The work you have to do first (is this): 
You must make agitation in the whole 
country and convince every man that 
this alone is our goal. For this w'e have 
to work. Nay, we must settle what is 
it we want, what arrangement should 
there be — this demand must be settled. 
We must go to England and convince 
the people of it. And when this subject 
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will be discussed in Parliament this sub- 
ject must be placed before it in a proper 
manner. That ‘proper manner’ means 
tliat a hill to amend the existing India 
Act must 1)6 brought before Parliament. 
What we have tc demand is this: Amend 
this Act for us. When the East India 
Company was abolished and the rule of 
the Queen’s Government came, this Act 
was amended, i.e., minor amendments 
were made in it. We want to have it 
amended in a certain manner. And this 
is wanted not merely for our good, but 
for the good of the Empire. To make 
such a demand of them is a part (lit. 
business) of that w'ork. This work must 
be done with the help and acquiescence 
of all. There mu=t be left no difference 
of opinion about this. The moderates 
and the Nationalists have one and the 
same goal, one and the same demand is 
to be made and one and the same (thing) 
is to be obtained. For doing this w’ork 
which is to be carried on by entertaining 
this sentiment, a separate institution 
called the Home Buie League is esta- 
blished. 

This subject is placed before the 
Congress. But as the Congress is to 
assemble once a year, w-hen once an 
opportunity is gone, (another comes) in 
the next year. But we have to do this 
work throughout the year. This is ad- 
mitted by the Congress. With this ob- 
ject we have established this league. 
Not very great exertion is required for 
this. Recognize this goal. We have a 
right to demand (the fulfilment of) this 
goal. The demand for money made to- 
day is only this : Every man should 
pay one rupee. The admission fee is 
Bs. 2. But if this is not to be paid, pay 
at least one rupee. If one lakh out of 
thirty crores of people be not found 
(willing to pay), then at least cease to 
prate about India. Do not tire our ears. 
I do not think that more than a year 
will he required for this agitation to 
become successful. The subscription for 
one year is fixed at Re. 1. It is not 
necessary to carry on the agitation for 
10 or 20 years. Such a time has come. 
Hence if you are not disposed to make 
the self-sacrifice of taking one rupee out 
of your pocket for this agitation then at 
least do not come to the lecture, so that 
it may not be necessary to talk so loudly. 
If you have to do anything it is only 
this. 
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TI';C penplo bolonj^ing to this institu- 
tion are prepare;] to make the remaininfj 
arran.i^ciuent. Bor this purpo?0 many 
lectures like this will liave to be tleli- 
voreh in various places. People will 
have to he fjot to^eth.er. (The matter) 
v.ill have to be exiilainecl to the people. 
If tiiO police come to stop (the procoed- 
inf^sj, it it is not (allowotl) here, we must 
,:^o elsewlicre and assemble. e must 
■_;o there Ijoforo the police *,;o. We must 
jiorsist. Do not think that this can bo 
obtained easily and pleasantly. One 
rupee is nothing. There tnust bo resolu- 
tion of the mind, ff anyone comes to 
ask, you must plainly tell him : The 
qoal we demand is lawful. ^Ve have 

o 

become its njernbers and paid one rupee. 
^V0 want that thing. You must say this 
fearlessly. If you have not the courage 
to say this, that is a different thing. 


I trust th.at this tiling will ho con- 
shlorefl good by the wliole of India, 
perhaps by your descendants if not by 
you. Thougli you may not have the will, 
this tiling must he done. If not you, the 
people of tlie next generation will make 
Glforts, hut they will call you asses. If 
you mean to put up witli this, then 
I have U ' uhiection. Mv own conviction 
is tiiac. it will lie obtained. Bear in 
mind what work you have to do, and 
what help you have to give. Berliaps 
there will he trouble from the police, 
this is not denied. (If they ask), 'Well, 
have you bocomo suliscrihers? Have you 
become members?’ You must say: ‘Yes, 
we iiave become.’ Such is the law, 
nothing else will happen. If a jirosecu- 
tion be instituted, the pleaders in this 
(institution) will conduct the (defence) 
witlioub taking any fee (laughter). If a 
rupee be paid for this work, that would 
not be sedition. More than this (i.e., 
paying Re. 1 and becoming a member) 
you liave not to do. This league under- 
takes to do the remaining work. (Strange) 
tliat the people of Alaharashtra should 
remain quiet at such a time ! Wo want 
all, whether they be Muhammadans, 
Hindus (or) Marwaris. 

Among tliese there are none who are 
not wanted; in this there is no distinc- 
tion of caste or religion. This work is 
to lie done for India. I have already 
etated on a former occasion at a certain 
place, that there is a (practice) amongst 
you traders that they keep one anna (in 
the rupee) out of profits for cow-protoc- 
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tion. Such is your habit. I ask, ‘Why 
should not the traders give to us a pice or 
i pice in the anna for this (object) also?’ 
India is a groat cow, not a small one. 
That cow has given you birth. You are 
maintaining yourselves on that cow’s 
industry, on her fruitfulness, (and by) 
drinking her milk. (You) forget that 
cow, but (lit. and)onseeing the accounts, 
one anna, one anna (is seen) debited in 
(her) name (for cow protection). For 
what is (the anna) taken out ? For 
giving fodder to the cow, for rescuing 
lier from the hands of the butcher. We 
are dying here to-day without work. But 
does the idea ever occur (to you) that 
this is a cow for you ? That idea never 
occurs (to you). This is a work for the 
jn'otoction of religion, (and) for the pro- 
tection of cows. 

This is the work of tho nation (and) 
of political progress. This (work) is of 
religion, of progress. (I ask yon) to take 
into consideration all this and to assist 
us as much as lies in your power. I have 
already said wo do not a'^k for more than 
one rupee per man. He who has the 
ability should obtain the merit of pro- 
tecting tho cow by paying this one rupee 
at least once to this institution. This 
is a great work. If sons of tho cow will 
not care (about) this then you shall have 
to bo called bullocks, as tho sons of cows 
are called (laughter). You shall have to 
bo given that namo which is commonly 
applied to cow’s sous. I have told you 
these things. This institution has been 
started. Work has commenced. If perils 
overbake it we are prepared to bear them. 
They must ho borne. It will nob do at 
all to sib idle. All will be able to sup- 
port themselves. Theiefore assist in 
this manner this undertaking. Than 
God will nob abandon you ; such is my 
conviction. 

Those things will be achieved by the 
grace of God. But we must work. There 
is a very old principle that God helps 
thorn who help thomsolves. This prin- 
ciple occurs in the Rigveda. God be- 
comes incarnate. When? When you 
take complaints to him and pray to 
him. God does nob become incarnate (or 
nothing. God docs not become incarnate 
for idle people. Ho becomes incarnate for 
industrious people. Therefore begin work. 
This is nob tho occasion to tell all tho 
people to-day what sorb of amendment 
is to be effected in the law'. It is diffi- 
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nor is disgust for a thing n-ere absence 


cult to discuss every such thing at such 
a large meeting. Hence put together 
the few general things which I told you 
(now) and those which I told yesterday 
and set about to work. And at last 
having prayed to God to make your 
efi'oi'ts successful I conclude my speech 
(cheers). 

Baichdor, J . — This is an application 
by Mr. Bal Gangadhar Tiiak, jiraying 
this Court to revise an order made by 
the District Magistrate of Poona under 
S. 108 and the following sections of the 
Criminal Procedure Code. The order 
complained of directs that the appli- 
cant do enter into a bond in a sum of 
Bs. 20,000 with two sureties each in a 
sum of Rs. 10,000 to be of good behaviour 
for a period of one year. The ground of 
the order was that in the learned Dis- 
trict Magistrate’s opinion the applicant 
disseminated seditious matter in the 
three speeches which are now upon the 
record. 

These speeches were admittedly made 
by Mr. Tiiak. They were made in the 
Marathi language, but the translations 
before us are, it is admitted, substan- 
tially correct, and in my view nothing 
turns upon certain small niceties of ex- 
pression in which the defence suggest 
that the official translation contains 
slightly harsher words than the Marathi 
warrants. Thus the only question is, 
whether in the three speeches the appli- 
cant is proved to have excited, or to 
have attempted to excite, disaffection 
towards the Government established by 
law in British India within the meaning 
of S. 124-A, I. P. C. In my opinion the 
application does not give rise to any 
real question of law. But I must notice 
a mistake of law into which the learned 
Magistrate has inadvertently fallen. 
Following Strachey, J.,’s original pro- 
nouncement to the jury in Qiieen^Em- 
press V. Bal Gangadhar Tiiak (l), he 
has held that ‘disaffection’ is the equi- 
valent merely of ‘absence of affection.’ 
I cannot say whether thisexpression did 
or did not influence the learned Magis- 
trate’s decision, but it is plain that it 
may have done so. It is, I think, equally 
plain that this construction of the w'ord 
disaffection’ is opposed to all ordinary 
English usage in words compounded 
with the particle ‘dis.’ Dislike, for 
instance, is not a mere absence of liking, 
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of taste for it. This, indeed, was recog- 
nized by the Full Bench which amended 
Sfciachey, J.’s definition : see Queeh- 
Empress v. Bal Gangadhar Tilal: (I). 
The present Explanation No. 1 appended 
to S. 124-A now sets the point a.t rest. 
With these definitions before us I say 
that there is not in my opinion any 
real doubt about the law governing the 
case. 

Next there were on behalf of the de- 
fence two preliminary avgumeijts on 
which a word must be said. It will only 
be a word, because in my judgment the 
points taken are wholly devoid of sub- 
stance or merit. 

First, then, it was said that there 
could be no excitement or disaffection in 
these speeches, inasmuch as the speaker 
openly and sincerely professed his loyalty 
to His Majesty tho King-Emperor and 
the British Parliament. To that I have, 
only to say that, as I read S. 124-A, it is| 
clear that to a charge of exciting dis-| 
affection towards the Government esta- 
blished by law in British India a pro- 
fession, however sincere, of loyalty to 
His Majesty and the British Parliament 
is no answer w’hatever. 

Secondly, it was contended that the 
speeches could not in law ofiend against 
S. 124 A, because, the speaker’s attack 
was made not on the Government nomi- 
nation but on the Civil Service only. 
That, I think, is not quite so in fact.. 
But assuming it to be so, it aliords no| 
answer to the charge. For the Govern- 
ment established by law acts through 
human agency, and admittedly the Civil| 
Service is its principal agency for the 
administration of the country in times 
of peace. Therefore where, as here, you 
criticise the Civil Service en bloc, the 
question whether you excite disaflection 
against the Government or not seems to 
me a pure question of fact. You do so 
if the natural effect of your w'ords, in- 
fusing hatred of the Civil Service, is also 
to infuse hatred or contempt of tlie 
established Government whose accre- 
dited agent tho Civil Service is. You 
avoid doing so if, preferring appropriate 
language of moderation, you use words 
w'hich do not naturally lexcite such 
hatred of Government. It is, I think, a 
mere question of fact. 

Passing now' to the speeches them- 
selves they must be read as a w'hole, A 
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fiiir constiiiction must l?e laitupon them, 
straining notliing either for the Crown 
or for the applicant, and paying more 
jattention to tlie wdiole general ellect 
Itlian to an\- isolated words or passages. 
The question is w liether upon such fair 
construction these s[)eoches oltend under 
S. 121-A or not. Now, fust, as to the 
general aim of the speaker it is, 1 think, 
reasonaiily clear that in contending for 
what he descrihes as swarajya his olsject 
is to obtain for Indians an increased and 
gradually increasing share of political 
authority and to subject the administra- 
tion of the country to the control of the 
people or peoiiles of India. I am of 
opinion that the advocacy of such an 
object is not ]>er so an infringement of 
the law, nor has the learned Advocate- 
General contended otherwise. 

I wish to be understood as confining 
these last observations to the case which 
we have liefore us and to the object 
wliiclqas I have explained, these speeches 
seem to me to pursiie. I desire to guard 
myself from being supposed to say that 
the advocacy of swarajya is in all cases 
Iiermissihle. That is a point upon which 
it is not necessary now to i)ronouncc an 
opinion and upon which I refrain from 
pronouncing an oi)inion. For, as I under- 
stand it, the word swarajya may liave a 
dozen dilferent meanings in the mouths 
of as many speakers. Tlio remarks whicli 
I have made are applicable only to the 
object aimed at in these speeches, as I 
have already defined that object. 

We must now turn to the actual lan- 
guage employed by the applicant, noting 
especially the metliods which the speaker 
advocates for ensuring tlio political 
changes which he seeks. First, it is a 
matter for observation that ho formally 
and expressly repudiates all intention of 
sedition. That of course is l)y no nmans 
conclusive. Fut it is a fact to he con- 
sidered along with other facts. For I 
am bound to say that a candid reading 
of the whole speeches does nob convince 
me tliat the repudiation of disloyalty is 
feigned or artificial. Now the inton- 
tion to create disaffection must of course 
he proved, and following the usual rule 
that a man must he taken to intend the 
natural and •i)rohal)lo consequences of his 
own acts, we must seek for the speaker’s 
intention in the language which he has 
used. 

In the course of the argument coin- 
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ments were made, and quite properly 
made on the form of many expressions 
to be found in the addresses, this form 
being in many cases offensive or insult- 
ing in the personal sense. These matters 
however though they may convict the 
speaker of bad baste or bad temper, do 
not seem to me to go very far towards 
convicting him of a violation of the cri- 
minal law. 

Now' it nob being contended that 
the main object of the speaker s ad- 
vocacy is in itself forbidden, we must 
see whetlier there is anything in the 
language used or the methods urged 
which fairly brings the applicant within 
the penal section. The answer must of 
course depend on the eHect- likely to be 
produced by the speeches on the minds 
of tlie heavers. Would that effect natu- 
rally and probably be to excite disaffec- 
tion, as dotined in the section, or ko 
excite only such measure of disapproba- 
tion as is not forbidden by the law ? 
The arguments which we have heard to 
assist us in answering this question are 
no doubt helpful. But it must be borne 
in mind that all such arguments neces- 
sarily concentrate upon certain selected 
passages, wherocs the Court’s aim is to 
decide upon the general effect of the 
speeches as a w'hole. Probably the fairest 
way to ascertain that effect is to read 
the three speochos fi'om beginning to end 
quietly and attentively, remembering 
the arguments and remembering the 
])olitically ignorant audience whom Mr. 
Tilak was addressing. I have so read 
these speeches not once, hut several 
times, and the impression left on my 
mind is that on the whole, despite cer- 
tain passages which are rightly objected 
to by the prosecution, the general effect 
would not naturally and probably be to 
cause disaffection, i. e. hostility, or 
enmity or contempt, but rather to 
create a feeling of disapprobation of the 
Government, for that it delays the trans- 
ference of political power to the hands 
of those w'hom the speaker designates 
as ‘the people.’ For this conclusion I 
can only appeal to the general purport 
of all the three speeches as a whole. 
They cover 34 pages of print, and of 
course I cannot sot them out in oxtenso 
in this judgment. I must therefore per- 
force refer to particular passages of parti- 
cular consequence. But I wish it to be 
understood that my decision is based not 
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on pavliicular passages, hut upon the 
general etfect. 

I proceed now to cite a few passages 
in order to show what in the speaker s 
own language is the meaning of that 
swarajya which he was advocating to his 
audience. He tells them: 

“But however good may be the aTraiigcment 
made bv other people, still it is not the case 
that he who wants to have the power to make 
this arrangement always approves of it. This is 
the principle of swarajya. If you got the powers 
to select your Collector, it cannot be said with 
certainty that ho w'ould do any more work than 
the present Collector. Perhaps he may not do. 
He may even do it badly. I admit this. . . To 
put it briefly, the demand that management of 
our affairs should be in our hands is the demand 

for swarajya If you carry on such an 

eSortnow for 5 or 25 years, you will never fail to 
obtain its fruit.” 

This passage is important, as showing 
that the speaker does not expect that 
the political change which he advocates 
is to come suddenly or by a stroke of 
the pen. In other passages he uses the 
following language; 

“Confer those powers upon the people so that 
they may duly look to their domestic affairs. 
We ask for swarajya of this kind. This swarajya 
does nob mean that the English Government 
should be removed, the Emperor’s rule should be 
removed and the rule of some one of our Native 
States should be established in its place. . . . 
But we must do those things which relate to 
business, trade, religion and society. Unless the 
power of doing those things comes partially into 
our hands in the end it must come fully — unless 
it come.s fully into our hands, it is impossible 
for us to see a time of plenty, the dawn of good 
fortune, the advantage of prosperity. Water 
cannot be drunk with others’ mouths. We our- 
selves have to drink it . . . The first duty is, 
take a portion of this authority into your posses- 
sion, it does not matter if you take a little por- 
tion of it. . . New King is not wanted. But 
give into our possession a portion of the powers 
by losing which our condition is being reduced 
to that of ‘orphans.’ ” 

The above passages show the nature of 
the demand made. With this demand 
as a political theme I have of course no 
concern whatever, and I decline to say 
a word upon the subject. My concern 
is to say only that, as a judge, I find 
nothing in it that offends against the 
law. Passing now to an inqury as to the 
methods advocated for securing the re- 
sult proposed, I set out the following 
excerpts as indicating the speaker’s gene- 
ral views: 

“It is an undisputed fact that we should secure 
our own. good under the rule of the English 
people themselves, under the supervision of the 
English nation, with the help of the English 
nation, through their sympathy, through their 
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anxious care and througli thopo high sentiments 
which they possess ... In this manner good 
management is to be asked for in this adminis- 
tration. Amendment is to be brought about in 
the present law; it is to be brought about through 
Parliament. We will not ask for it from others. 
We have not to get this demand complied with 
by petitioning France. The Allies may be there, 
we ba\e not to petition them. The petition is 
to be made to the English people, to the English 
Parliament .... Owing to the war which is 
now going on in Europe, it has beguu to be 
thought that unless all the many parts of the 
British Empire unite together that Empire 
would not attain as much strength as it should. 
It has so happened now that a consciousness 
has been awakened in them that they stand in 
need of aid from other countries, called Colonies, 
belonging to them, Australia, Canada and New 
Zealand which are inhabited by Sahebs. If you 
take advantage of this awakened consciousness, 
you too have this opportunity of acquiring some 
rights. No one tells you to obtain these rights 
by the use of the sword. But to day the nation’s 
mind has undergone a change- India can give 
some help to England. If India be happy, 
England too will acquire a sort of glory, a sort 
of strength and a sort of greatness. This con- 
sciousness has been awakened in England . . . 
On the day on which you ' will be ready to do 
this, particularly in these days after the war is 
over, the administration shall have to be 
changed in some respects at least ... I do not 
say to any of you that you should do unlawful, 
things in order to acquire these rights. There 
is a lawful way.” 

In all these passages -which I have 
cited as fairly typical of the speeches, as 
fairly exemplifying the speaker’s general 
drift, not only is there nothing illegal, 
but there is a distinct pleading that the 
political changes advocated should be 
obtained by lawful and constitutional 
means. I need not lengthen this judg- 
ment by reference to the large mass of 
arguments used. It is enough to say 
that, in my opinion, the bulk of these 
arguments is free from legal objection 
and I notice as among such arguments 
the contentions that Indian administra- 
tors govern Native States without com- 
plaint: that in British India British 
officials are paid too highly, and Indians, 
though they are free to discuss, have no 
effective control over finance or policy; 
that the present officials being in fact 
alien by race, though able and industri- 
ous men, do not readily understand the 
needs of the people. Now^ all this may 
be politically wise or politically foolish. 
With that, I say again, I have no con- 
cern. But it is in my judgment fair 
political criticizm, not obnoxious to 
S. 124-A. Yet it is arguments such as 
these which form the bulk of these three 
addresses and the applicant is entitled 
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to Ije judged rather by his general tenor 
and purport than l>y any selected pas- 
sages. ft must also, in fairness to the 
applicant, he stated that these speeches 
are not all mere condemnat.ion. In one 
passage of the speech of olst ?^Iay lOlf) 
he says, speaking of the Government and 
of the material improvements which the 
Government has made in the country; 

“I do not say that tho>o thincs have not been 
done, done well and have heen done better by 
tlie Biiti^b Government than they would have 
been done by the former Governments; this is an 
honour to them. Rut should we not tell it to 
do those things which it does net do? ’ 

If matters rested here, tl e applicant’s 
doicnco would, in my opinion, he very 
strong. Unfortunately matters do not 
rest hero, and there am two or three 
passages which undoubtedly, as they 
stand, are to my mind impossible of justi- 
fication. Nov has Mr. Tilak’s learned 
counsel made any substantial or success- 
ful attempt to justify them. If these 
passages stood alone, or if I could bring 
myself to think that they fairly reflected 
the si)eakcr’s general meaning, I should 
feel bound to conhrrn the IMagistrate’s 
-order. I do not intend to give these 
otVensivo passages further publicity by 
repeating them in this judgment. I shall 
sufliciently identify them by saying that 
one passage, occurring in tho first speech, 
refers to keeping Indians in a position of 
slavery or servitude, and another passage 
in the second speech describes the Gov- 
ernment as an alien Government looking 
mainly to its own interest. In my mind 
tho only real difficulty in this case has 
been to decide whether these passages 
alone can properly bo used as affording 
sufliciont ground for the learned Magis- 
trate’s order. 

Upon the host consideration that lean 
give to this dithcuU question and having 
regard to the whole tenor of the speeches, 
I think that the answer should ho in tho 
applicant’s favour. I think so, nob be- 
cause these passages in themselves can 
bo justified, bub because their obvious 
objectionabloness is somewhat mitigated 
by the context of tho arguments in which 
they occur, and because I do nob regard 
them as fairly characterising the general 
effect of the speeches as a whole. There 
is no reason to think that, in these long 
speeches delivered orally, these parti- 
cular passages, which occupy no speci- 
ally prominent place in tho addresses, 
would specially impress themselves on 


the minds of the audience so as to over- 
ride the general effect. That general 
effect is not, I think, shown to exceed 
the limits of fair criticizm as defined in 
Expls. Nos. 2 and 3 of S. 124-A. On 
these grounds I am of opinion that tho 
Kule should be made absolute, the order 
under revision being set aside. The 
bonds, if they are executed, naust be can- 
celled and discharged. 

Ska];, J . — This is an application for 
revising an order made by the District 
Magistrate of Poona. The order is made 
in i-roceedings taken under S. 108, Cri- 
minal P. C., against the petitioner, and 
directs him to enter into a bond in a sum 
of Ps. 20,000, with two sureties, each in 
a sum of Ps. 10,000, to be of good beha- 
viour for a period of one year. The in- 
formation under S. 108, Criminal P. C., 
against the petitioner was that he had 
orally disseminated seditions matter, 
that is, matter the publication of which 
was i)unishable under S, 124.A, I. P. 0., 
by making these speeches on the subject 
of swarajya or Home Rule, one at 
Belgaum on 1st May, and the other two 
at Ahmednagar on 31st May and Ist 
June last. 

Tho learned District Magistrate has 
come to the conclusion that these 
speeches contain matter, the publication 
of which is punishable under S. 124-A, 
I. P. C.,and the order in question is based 
on this conclusion. 

The principal question to bo decided 
on this application is whether the matter 
complained of is such that its publica- 
tion is punishable under S, 124-A, I. 
P. C. At the outset it may be men- 
tioned that no objection is taken to the 
main theme of the lectures, viz., swa- 
rajya, or Home Pule for India on behalf 
of tho Crown, nor is it suggested that 
tho word swarajya is used in any offen- 
sive sense in those speeches. The learned 
Advocate-General has contended before 
us, as it was contended before the lower 
Court, that the matter disseminated by 
the petitioner is seditious on account of 
tho remarks made in various parts of his 
speeches imputing dishonest and cor- 
rupt motives to Government by law 
established in British India. It has been 
argued that tho lower Court is wrong in 
holding that disaffection within the 
meaning of S. 124-A means “absence of 
affection.” The learned District Magis. 
trato purports to quote the words of 
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Sfcrachey, J. But it seems to me that in 
view of the observation of the Full Bench 
consisting of Farran, C. J., Candy and 
Strachey, JJ., in the case of Queen-Em- 
press V. Bal Gangadhar Tilak (l) and of 
the judgments in Qucen-Emprcssw Bam- 
chandra Narayan (2), it is clear that 
disaffection does not mean absence of 
affection. The section, as it stood, when 
these cases were decided, v/as repealed 
in 1898, and the present S. 124-A was 
substituted for it. Expln. 1 to the sec- 
tion seems to indicate that disaffection 
cannot mean absence of affection within 
the meaning of the section. I agree ori 
this point with the observations of 
Batty, J., in the case of Emperor v. 
Bhaskar (3). The learned Advocate- 
General does not contend otherwise ; and 
the point is not of any practical import- 
ance in the case. 

There has been some argument as to 
the meaning of the expression Govern- 
ment established by law in British India; 
and the observations of Strachey, J., in 
Tilalis case (l) and Batty, J,, in Bhas- 
kar s case (3) on this point have been re- 
ferred to. For the purposes of this case, 
it seems to mo to besufficient to state that 
the expression w'ould mean the various 
Governments constituted by the Statutes 
relating to the Government of India now 
consolidated into the Government of 
India Act of 1915 (5^6 Goe. 5, C. 61) 
and would denote the person or persons 
authorized by law to administer Exe- 
cutive Government in any part of Bri- 
tish India. Mr. Jinnah had argued that 
all the criticizm directed against the 
Indian Civil Service, generally described 
as ’ bureaucracy” in the speeches, cannot 
under any circumstances be treated as 
criticizm against the Government bylaw 
established in British India. I am un- 
able to accept this argument. It may 
be that the various services under the 
control of the Government by law estab- 
lished in British India do not form part 
of the Government within the meaning 
of the section : and it may be that the 
criticizm directed against any of the 
services is not necessarily criticizm of 
the Government by law established in 
British India. But the feelings, which 
it is the object of S. 124-A to prohibit, 
may be excited towards the Government 
in a variety of ways ; and i t seems to me 

~2. (1S98) 22 Bom 162; 
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that it is possible to excite such feelings; 
towards the Government by an unfairj 
condemnation of any of its services. 
'Whether in a particular case the con- 
demnation of any service is suflicient to 
excite any feeling of hatred or contempt 
or disaffection towards Government by 
law established in British India, must 
depend upon the nature of the criticizm, 
the position of the service in the admi- 
nistration and all the other circumstances 
of that case. 

It would be a question of fact to bej 
determined in each case with reference 
to its circumstances. But as a matter 
of law it cannot be said that the con- 
demnation of a particular service under 
the Government by law established in 
British India can never be sufficient to 
excite any of the feelings prohibited by 
S. 124-A towards such Government. I 
now come to the question as to whether 
the publication of the matter contained 
in these speeches is punishable under 
S. 124-A. It is quite clear that the 
speaker must not bring or attempt to 
bring into hatred or contempt, or excite 
or attempt to excitp disaffection towards, 
His Majesty or the Government estab- 
lished by law in British India ; and it is- 
also clear that even in the case of com- 
ments falling under Expln. 2 or 3 of the 
section, this essential condition must be 
observed. In the present case Mr. Jinnah 
has laid great emphasis on the fact that 
throughout the speeches, the speaker has 
expressed his loyalty to His Majesty. 
But this cannot avail him. He is not 
charged with exciting disaffection to- 
wards His Majesty. The Crown case is 
that he has attempted to bring into hat- 
red or contempt or to excite disaffection 
towards the Government established by 
law in British India ; and it is no answer 
to this charge to say that he has ex- 
pressed his loyalty to His Majesty. 

The speeches in question were deli- 
vered in Marathi and are very long. It 
is necessary to determine the intention 
of the speaker in delivering these spee- 
ches. The intention must be gathered 
primarily from the language used ; and 
if on reading the speeches, the reasonable 
and natural and probable effect of the 
speeches on the minds of those to whom 
they were addressed, appears to be that 
feelings of hatred, contempt or disaffec- 
tion would be excited towards the Govern, 
ment, the petitioner’s case must fail. 
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•The question tliorefore is one of doter- 
■minini; the reasonable, natural and pro- 
bable effect of the speeches taken as a 
whole on the minds of those 'to whom 
‘they were addressed. I have read these 
speeches for myself. They have been 
fully discussed on lioth sides, and vari- 
ous passages have been referred to. I do 
not consider it necessary to deal with 
these passages in detail. The speeches 
irnust be read as a whole in a fair, free 
and liberal spirit.” In dealing w’ith 
them one should not pause upon an ob- 
jectionable sentence liere or a strong 
word there.” They should be dealt with 
in a spirit of freedom” and ‘*not viewed 
with an eye of narrow criticism.” The 
case should he viewed in a free, bold, 
manly, and generous spirit” towards the 
■ petitioner : see Eeg v. Burns (4). In the 
Ipresent case it is clear from the various 
jpassages in the speeches that the avowed 
object of the petitioner was to create a 
public opinion in favour of Home Rule 
;for India, and to induce the hearers to 
join the Home Rule League. It is also 
clear from the speeches that he did not 
advocate for the achievement of his ob- 
ject any means other than strictly con- 
stitutional means. 

Under these circumstances it is clear 
lat in determining the general effect of 
the speeches care should bo taken not to 
attach undue importance to the objec- 
tionable passages. Undoubtedly there 
are some objectionable passages in these 
speeches. Particularly the references to 
the condition of slavery, and to the alien 
character of the rule are unfair and im- 
proper. It seems to me however that the 
petitioner is entitled to the benefit of the 
argument that the general elTect of the 
speeches taken as a whole should bo 
considered, as that would be the impres- 
sion left on the minds of the hearers. It 
is possible that different minds might 
estimate this elTect differently. Under 
the circumstances, I have done my best 
to consider the passages in the speeches 
in favour of the petitioner on the one 
hand and in favour of tlio Crown case on 
the other, and to estimate their olTect. I 
am unable to say that the natural and 
probable olTect of the speeches taken as 
a whole on the minds of those to whom 

they were addressed, would be to bring 

into hatred or contempt or to excite dis- 
allection towards tlio Oovernmont estah- 

4. (18S^ 10 eWe C '35^ 




1916 

lished by law' in British India. T am 
not therefore prepared to hold that the 
matter disseminated by the petitioner is 
seditious within the meaning of S. 108, 
Cl. (a), Criminal P. C. I do not ignore 
the fact that there are some passages, 
which, if they stood by themselves, Imight 
justify the inference against the accused. 
But their effect in the course of long 
speeches orally delivered is a different 
matter. 

The learned Advocate-General has at- 
tempted to save the order by urging that 
even if the publication of the matter be 
nob punishable under S. 124-A on ac- 
count of the criminal intent of the peti- 
tioner not being established, the Court 
could still make an order under S, 108, 
Criminal P. C., and that this is a fit case 
for making the order contemplated by 
the section. He has relied upon the case 
of Sital Prasad v. AVnperor (5). But it 
seems to me that it is essential under 
S. 108, Cl. (a), that the matter dissemi- 
nated must be shown to be seditious. 
The words of the section are clear and 
must be given effect lo. I do not think 
that this view renders S. 108, Criminal 
P. C., unnecessary. It seems to me that 
the section alfords an additional remedy 
to the Crown which may bo more appro- 
priate in certain cases than an actual 
prosecution on a charge under S. 124.A. 
I am unable to follow Sital Prasad's 
case (5) in view of the clear words of the 
section, 

I therefore concur in the order pro- 
posed by my learned brother. 

g.p./r.k. Buie made ahsoluie^ 

5. (1916) 43 Car591 = 34 I G 974.' 
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Batchelor and Shah, JJ. 

Kareem, Eanjan Khoji — Accused — Ap- 
plicant. 

v. 

Eynperot — Opposite Party. 

Criminal Revn. Appln.' No. 281 of 
1910, Decided on 23rd November 1916, 
from conviction and sentence of Sub- 
Divisional Magistrate, Thana. 

(a) Bombay District Municipalitiet Act 
(3 of 1901), S. 96 (5) — Order under S, 96 
cannot be varied or rescinded — Scope of 
S. 96— It only contemplates application for 
sanction, reasonable time and issue of order 
which is final. 

An order onco issued under S. 96, Bombay 
Act 3 of 1901, for the construction of a new 
building cannot bo rcsciudcd or varied from time 
to time. 
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The whole tenor of S. 96 of the Act with Us 
various sub-sections and clauses and sub-clauses 
■shows that what is contemplated is an applica- 
tion by the citizen, a period of time during 
svhich the T^Iunicipality should consider the 
merits of that application and then the issue of 
■orders once and for all. [P ^9 C 2] 

(b) Bombay District Municipalities Act 
(3 of 1901), S. 96— Order under S. 96 is final 
— Conviction for disobedience of variation in 
order is bad and illegal. 

The accused obtained permission from the 
Managing Committee of the Municipality to 
•build a house with a gallery. While the build- 
ing was under construction, accused received an 
•order that the previous permission was revoked 
and that his building must be so modified as to 
leave a certain setback to the detriment or the 
omission of his gallery. This order was the re- 
sult of a resolution passed by the general body. 
The accused however continued the construction 
in conformity with the first order. He was con- 
victed under S. 96 (5), Bombay Act 3 of 1901 : 
Held : that the conviction was illegal. 

[P 49 C 1] 

W. B. Pradhan — for Accused. 

Jayahar and B. F. Desai—ioM Muni- 
cipality. 

Batchelor^ J". — This case, -which falls 
■under the Bombay District Municipalities 

Act (3 of 1901) is, I think, best decided 
on its own facts without any attempt 
to lay down any general proposition from 
■the complicated intricacies of the Statute. 
Now the simple facts which we have 
before us here are these : On 12th Janu- 
ary 1916 the present applicant obtained 
irom the Managing Committee of the 
Municipality a perfectly valid and legal 
permission to build his house with a 
certain gallery. He consequently began 
the building. On 26th March following, 
there was communicated to him from the 
Municipality an order that the previous 
permission w'as revoked and that his 
■building must be so modified as to leave 
a certain set-back to the detriment or 
the omission of his gallery. This order 
was the result of a resolution of the 
general body on the preceding day, 25th 
March. The applicant, notwithstanding 
this last-mentioned order, proceeded 
with his building in compliance with the 
permission of 12th January. Because he 
■did so, he has been convicted under 
S. 96, Cl. (5), Bombay District Munici- 
palities Act, and has been sentenced'to a 
fine of Rs. 60. 

I am clearly of opinion that on these 
facts the applicant was not guilty of any 
offence under the section. As I have 
said, the permission accorded to him by 
the Managing Committee in January was 
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entirely within the powers of the Manag- 
ing Committee and was lawful and valid. 
It would be extremely inconvenient in 
practice if a lawful permission accorded 
by the Managing Committee was subject 
at any future date to be cancelled by the 
general body. For it is plain that no 
citizen would then have notice as to 
when he might safely begin his building. 
If however -^^ords clearly importing such 
a power of subsequently overriding the 
permission were discoverable in the 
Statute, there would be no alternative 
but to give effect to them. No such 
words are however discoverable. On the 
contrary the whole tenor of S, 96 of the 
Act, with its various sub-sections and 
clauses and sub-clauses, seems to me to 
show that what is contemplated is an 
application by the citizen, a period of 
time during which the Municipality 
should consider the merits of that ap- 
plication and then the issue of orders 
once and for all. Sub-S. 5, it is to be 
observed, speaks of “such legal orders ofi 
the Municipality as may be issued under 
this section.” It does not say spch legal 
orders as may from time to time be issued 
under the section, and any such latitude 
of construction would, in my opinion, 
render these sections unworkable in 
practice. I am of opinion therefore that 
both the terms of the Statute and the 
reason of the thing are in favour of the 
present applicant. I would therefore 
make the Rule absolute, set aside the 
conviction, order the applicant bo be 
acquitted and discharged and direct that 
the fine, if paid by him, be refunded 
to him. 

Shah, J. — I agree. 

G.p./r.K. Rule made absolute. 
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Batchelor and Shah, JJ. 

Pandu Namaji Gavande — Applicant, 
In re. 

Criminal Revn. Appln. No. 274 of 
1916, Decided on 23rd November 1916, 

from order of Sess. Judge, Thana. 

(a) Penal Code (1860), S. 193— False state- 
ment must have misled or deceived the 
Court. 

The essence of the ofience of perjury consists 
in an attempt to mislead and deceive the 
Court. [F 51 ^ 1] 

(b) Penal Code (1860), S. 193 — Deposition 
must be read as v/hole — False statement 
withdrawn cannot be subject of perjury. 

The deposition given by a witness must he 
read as a whole and a witness must always be 
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given an opportunity of correcting any answer 
made by liitn. [P 51 C 1] 

Where therefore a witness makes a false state- 
ment and subsequently corrects in the course 
of his examination, it is undesirable that bo 
should be subjected to a prosecution for perjury 
as ho withdraws tbc lie and leaves the Court 
under the impression of the truth: (1890) 
Unrep Cr C 502. liej. [P 51 G 1] 

Stran(jmn.n and G. S. Rao — for Appli- 
cant. 

Setalvad, Coyajee, W. B. Pradhan and 
Crawford, Brown Co. — for Opponent. 

Baichedor, J. — Tliis application arises 
in the following circumstances: The 
applicants are, or were, certain tenants 
of the opponent "Muhammad Ismail 
^luharamad Abdulla, who is described 
before us as enjoying tlie title of Khan 
Saheh and the dignity of an Honorary 
^lagistrate. In a prosecution of the 
applicants before the Sessions Court, the 
opponent in the course of his deposition 
made upon solemn alFirmation the follow- 
ing statements: Answering the question 
whether he had been instrumental in 
financing the prosecution through his 
clerk N{j,rayan, he said: 

“I did not send him (Naray.in) to instruct 
the pleaders from the commoncemont. I am 
not concerned with the result of the case. Ilasu 
Ham Path pays ■>[r, Rogo, Pleader, and also the 
other complainant Bala Ramji, etc. The karkun 
did not come boro to instruct Mr. Rego. I did 
not retain any Pleader for this case before the 
First Class jMagistrate. I do not know that they 
(i.o. the pleaders) wore paid each Rs. 60 per day. 
I have not spent a single pie for this case. I do 
not know whether my karkun wont to watch 
the case before the First Class Magistrate. I do 
not know whether ho wont to give instructions 
to Mr. Jamshedji and Mr. Kaka Patil at Alibag.” 

After those statements were sworn to, 
and while the opponent’s deposition w'as 
still unfinished, the Court rose for lunch 
and on its ro-assembling the opponent’s 
clerk Narayan was forthwith put into 
the box instead of the opponent. From 
Narayan’s evidence it 1 was manifest that 
the foregoing statements of the Khan 
Saheb and the Honorary ^lagistrate 
were false in fact and false to his know- 
ledge. This therefore was put to him 
when ho was re-summonod to the wit- 
ness-box, and being thus confronted 
with the evidence of Narayan he said; 

I admit what I stated this morning about 
these facts is not true. It is also not true that 
I did not know, as I stated above, about Nara- 
yan’s coming hero and engaging Mr. liege, etc.” 

The learned Assistant Sessions Judge, 
Mr. J. A. Saldanha, being satisfied that 
there was prima facie ground for prose- 
cuting the opponent for perjury in re- 
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gat'd to his first statement, granted 
sanction for that prosecution. The sanc- 
tion however has been revoked by the 
Sessions Judge, Mr. C. N. Mehta, who 
was of opinion that it was inexpedient 
that the prosecution should proceed. 
The point is thus put by Mr. Saldanha 
and put, as it seems to me, with perfect 
fairness; 

“The opponent Khan Saheb had to confess 
that ho had deputed his karkun Narayan 
V/aman Deshpande to engage pleaders both at 
Alibag and here and supplied him with funds to 
pay those pleaders. Bub this confession was 
extracted from him by counsel for the accused 
after ho had once forsworn all connexion or 
concern in the prosecution and trial, when he 
was brought face to face with the testimony of 
his karkun to the contrary.** 

That is the description by the learned 
Judge who gave the sanction. Now this 
is the description by the learned Judge 
who revoked the sanction, Mr. 0, N, 
Mehta: “It seems to me," he says; 

“that there are prima facie grounds for believ- 
ing that the applicant deliberately aud inten- 
tionally made the statement referred to in 
para. G of the lower Court’s judgment and that 
according to his own admission in the course of 
the same deposition later on, that statement is 
untrue. It was not a statement inadvertently 
or hastily made in the course of his cross-exami- 
nation; but questions after questions were pat 
to him on the same point and there can bo no 
doubt that ho deliberately replied to them, and 
that he was at that time determined .not to 
admit that be was financing the litigation, 
although in fact ho had been doing so.*' 

This is the state of the facts, and 
these facts .have not been challenged ia 
the argument before us. They stand 
indeed upon the express admission of the 
opponent himself, and -upon his own 
admission I have on the record now 
before us, no doubt but that the original 
denial of financing this litigation was 
false and intentionally false, and that 
the retractation of that denial was 
prompted by the circumstance that ib 
became impossible further to persist in 
it after its falsehood had been disclosed 
by the opponent’s own clerk. In this 
state of facts we have had from Mr. 
Strangman a particularly forceful and 
persuasive :argum6nt with which I am 
myself much in sympathy. But the 
question before us is not one of sym- 
pathy, but of the exorcise of our judicial 
discretion in accordance with the estab- 
lished practice of this Court, unless- 
some overwhelming reason should exist 
for departing from that practice. I am 
not aware of any such overwhelming. 
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reason, and we must therefore I think 
adhere to the practice. That practice 
npon this point was laid dov;n so long 
ago as 1890 by Birdwood and Jardine, JJ. 
in Queen- Empress v. Gopol (l), where 
the learned Judges observed that a de- 
position nausfc be read as a whole and a 
witness must always be given an oppor- 
tunity of correcting any answer given by 
him. The present case does not, I think, 
in law substantially differ from a case of 
more frequent occurrence where a wit- 
ness, hiving made a false statement, is 
cautioned ‘by the trying Judge and^ is 
informed of various circumstances which 
seem to establish the falsehood of that 
statement; and the witness after such 
caution acknowledges that his earlier 
statement was false and corrects it. In 
such circumstances, speaking within my 
own experience, I have not known any 
case where any Judge has thought it 
desirable to subject such a witness to a 
prosecution for perjury. And that a 
Judge should refrain from such direc* 
tions seems to me not unreasonable, 
when it is retmembered that the essence 
of the offence of perjury consists, as I 
take it, in an attempt to mislead and 
deceive the Court. In such a case, as 
we have here, it cannot be truly said 
that the ‘opponent left the Court under 
the lie with which he began by attempt- 
ing to deceive it. On the contrary, 
before his deposition was finished, he 
withdrew the lie and left the Court 
under the impression of the truth. It 
may well be, and in this case I think is, 
the fact that his motive in thus with- 
drawing his lie was a motive which does 
him no credit. That however is not, it 
seems to me, a decisive consideration 
lupon this question of discretion. 

On the whole therefore, though the 
case is a bad one of its kind, I am not 
prepared to say that we should be justi- 
fied in altering the practice which has 
apparently prevailed in this Court since 
1890 and in reversing the lower Court’s 
order made in the exercise of its discre- 
tion. I would therefore discharge the 
Rule. But at the same time, I think 
that it is expedient to afford the Govern- 
ment an opportunity of reading this 
record and of considering whether a 
person who on his own showing has 
deliberately attempted to mislead a 
Court of justice in an important case is 

1. (1890) Unrep Cr C 502. 


fit to continue the exercise of the powers 
of an Honorary Magistrate. I think 
therefore, that copies of Mr. Saldanha’s 
judgment, of Mr. Mehta’s judgment and 
of the judgment of this Court should 
be forwarded to Government for their 
consideration. 

SJialiy J . — I am of the same opinion. 
G.P./r.K. Buie discharged. 
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Beaman and Heaton, JJ. 

Jehisondas Harkisondas — Defendant 
— Appellant. 

V. 

Banchoddas Bhagwandas — Plaintiff — 
Respondent. 

Second Appeal No. 577 of 1915, Deci- 
ded on 5th September 1916, from deci- 
sion of Dist. Judge, Surat, in Appeal No. 
108 of 1913. 

(a) Tort — Liability — Encouragement to 
break marriage contract is not actionable — 
Father’s encouragement to grown up son 
marrying girl bethothed to another not pro' 
curing breach of marriage contract — He is 
not liable* 

Per Curiam — A mere encouragement offered to 
a party to a contract of marriage to break it, 
where the fulfilment of the contract is rendered 
impossible, is not actionable. [P 5i 0 2] 

Defendant 1 agreed to give his daughter in 
marriage to the plaintiff and the girl was actu- 
ally betrothed to him. Defendant 1 having re- 
fused 'to perform his obligation, the plaintiff 
brought the present action against him for 
damages. Defendant 2 was impleaded on the 
ground that he procured to breach of the contract 
and induced defendant 1 to consent to the mar- 
riage of his daughter with defendant 2’s son. 
The trial Court found, and its finding was up- 
held in appeal, that defendant 2 Lad a band in 
bringing about the breach of contract and it de- 
creed the claim against both defendants. On ap- 
peal by defendant 2: 

Held: that the findingof the lower Court hav- 
ing been arrived at by a process of inference from 
the circumstance that defendant 2 approved and 
encouraged the action of his grown-up son in 
obtaining defendant I’s daughter in marriage, 
it.was not a case of knowingly procuring the 
breach of an existing contract by defendant 2, 
which alone would make him liable under the 
principle otLumley v. Qye, (1853) 22 L J Q B 
463; 29 Bom 682; De Francesco v. Barnum^ 
(1890) 45 Ch D430; Fred Wilkins &Bro. Ltd, v. 
Weaver, (1915) 2 Ch 322; South Wales Miners' 
Federation v. Glamorgan Coal Co., (1905) A C 
239; Allen v. Floyd, (1898) AC \, Ref. Case laxo 
discussed. [P 54 C 2] 

(b) Practice — Precedents — English decisions 
are not applicable to breach of contract of 
marriage in India. 

Vqx Beaman, J. — The principle olLximUy v. 
Gxje, (1853) 22 LJQB 463=2 El & Bl 216, should 
not be extended in India to contracts of every 
kind, irrespective of their own special features 
and character, and the true principle governing 
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cases of breach of promise of marriage is cor- 
rectly stated in the dissentiug judgment of Cole- 
ridge, J., in that case. [P 52 C 2] 

(c) Tort — Liability — Inducing betrothed 
girl to marry Iiimself i* not actionable — It is 
analogous to son’s father inducing betrothed 
daughter's father to give her to his son — 
Procuring or enticement is .actionable when 
result of conspiracy. 

A pTson who induces a girl betrothed to an- 
other to break that engagement and marry him 
commits no tort which would give the aggrieved 
party a cause of action against him. And the 
principle is the same when the inducement is 
made to the father of the girl by the father of 
the boy who is in fact married. [P 53 C 1] 

The procuring or enticement may be action- 
able where it is the result of a conspiracy. Be- 
fore a conspiracy can be actionable it must be 
shown to bo a conspiracy to do a lawful thing by 
unlawful means or to do an unlawful thing even 
by lawful moans, [P 53 C 2] 

(d) Tort — Breach of marriage contract — 
Liability — Taking active and effective part 
in bringing about breach is actionable. 

Per Jleaton, J. — The taking of an active and 
effective part in the negotiations or proceedings 
which induce a party to a coutractof mairiage to 
break it is actionable. [P 55 G 2] 

P. 13. Shinejne and Jayant G. Bele — 
for Appellant. 

K. N. Koyajee—iox Respondent. 

Beaman, J . — This case has given rise 
to a very interesting argument. The 
suit was brought by the plaintiff to re- 
cover damages from defendant 1, the 
father of a girl who had been promised 
in marriage to the plaintiff and actually 
betrothed, and from defendant 2, on the 
allegation that ho had procured the 
broach of the prior contract with the 
plaintiff and induced defendant 1 to con- 
sent to the marriage of his daughter 
with defendant 2*8 son. The lower 
Courts found that although the son of 
defendant 2 was a major, defendant 2 
bad, to use the words of the Court of 
first appeal, a hand in bringing about 
the l)roach of the first contract. 

The case is virtually the same in prin- 
ciple as that of Khimji Vasanji v. Narsi 
Dhanji (l), in which, sitting alone on 
the original side of this Court, I exa- 
mined critically the. whole English case- 
law out of which the present doctrine has 
been slowly evolved. Looked at merely 
as a theoretical discussion I see no 
reason yet to modify any part of tlie 
reasoning or conclusions which I then 
used and readied. Though that point 
did not engage my attention in Khivijis 
case {!), it struck me in the course of 
the argument here that an additional 
1. (1905) 20 Bom C82^2~8 1 G 408. 


difficulty would be caused if the plaintiff 
in actions of this kind joined a mere 
tort-feasor with the breaker of the con- 
tract. I find that this was done in two 
comparatively recent cases, De Francesco 
V. Barnrnn (2) and Fred Wilkins' & Bro. 
Ltd. V. Weaver (3). The question does 
not appear to nave been even raised much 
less to have occasioned the learned 
Judges concerned any doubt ordifficulty. 
The least examination will show that 
the causes of action are totally different. 

I should have thought that on objection 
taken to the array in such a suit the 
plaintiff would surely have been put to 
his election either to proceed against 
one defendant for breach of contract, or 
against the other on the case. Both the 
cases, Fred Wilkins & Bro. Ltd. v. 
Weaver (3) and De Frayicesco v. Par- 
num (2), were founded upon Blake v. 
Lanyon (4), an old case of 1795, where it 
was held that continuing a servant in 
employment after notice that he was in 
the service of another gave a good cause 
of action. Lumley v. Gye (5) first ex- 
tended the old rule of law governing all 
master and servant cases of the kind to 
analogous relations not strictly of the 
kind originally contemplated by the 
Statute of Labourers. And in De Fran- 
cesco V. Barnum (2) the facts were, so 
far as the contract went, virtually the 
same as in Lumley v. Gye (5). 

But in the case of Excliayige Telegraph ■ 
Company v. Gregory & Co. (6), decided 
in 1896, Rigby, L. J., in the course of 
his judgment, gave exactly such a case 
as we have before us, mutatis mutandis, 
after making allowance for the differen- 
ces between the marriage customs of 
England and India, as a reductio ad ab- 
surdum of the contention that the prin- 
ciple of Lumley v. Gye (5) should be ex- 
tended to all contracts. Whatever then 
is now to be said merely from a theore- 
tical point of view for or against the de- 
cision in Lumley v. Gye (5). I adhere em- 
phatically to the opinion I expressed in 
Khimji's case (l) that it should not be 
extended anywhere, least of all in India, 
where it is not a binding authority, to 
contracts of every kind irrespective of 
their own special features and character, 

2. (1890) 45 Ch D 430. ^ 

8. (1915) 2 Ch 822. 

4, (1795) G T R 221. 

6. (1853)22 LJQB 468. 

0. (1&9G) 1 Q B 147, 
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|I am still of opinion that a person who 
;induc 0 S a girl betrothed to another to 
ibreak that engagement and marry him 
■has committed no tort which would give 
ithe aggrieved party a cause of action 
against him. Nor can I see that the prin- 
iciple is affected by substituting first the 
ifather of the betrothed girl for the girl 
herself, and next the father of the boy 
lor man whom in fact she marries for the 
Ihusband. In the case of SotUJi TFflZes 
Miners’ Federation v. Glamorgan Goal 
Co. (7), Earl Halsbury says : “To com- 
bine to procure a number of persons to 
break contracts is manifestly unlawful. 
This takes us back at once to the ele- 
ment of conspiracy with which I dealt 
fully in ray former judgment. But it is 
plain that where the element of conspi- 
racy is wanting the principle of such 
cases is materially impaired, and it will 
be an open question whether it can be 
applied at all, and if it can. then how 
far ? If we next turn to Lord Lindley’s 
judgment in the same case, we shall see 
still more clearly that the old law of 
conspiracy is the foundation of the deci- 
sion. The learned Lord goes on to say : 

“To break a contract is an unlawful act or, 
in the language of Lord Watson in Allen v. 
Flood (8), ‘a breach of contract is in itself a 
legal wrong.’ The form of action for^ such a 
wrong is quite immaterial in considering the 
general question of the legality or illegality of a 
breach of contract. Any party to a contract can 
break it if he chooses ; but in point of law he is 
not entitled to break it even on oSeriug to pay 
damages. If he wants to entitle himself to do that 
he must stipulate for an option to that effect. 
Non-lawyers are apt to think that everything 
is lawful which is not criminally punishable ; 
but this is an entire misconception. A breach 
of contract would not be actionable if nothing 
legally wrong was involved in the breach.” 

This goes to the root of the matter 
and would need very careful and subtle 
analysis before its \vhole content could 
be exhausted. It is, of course, true that 
breaking a contract is doing a wrong ’ 
in the ordinary legal sense. The law pro- 
vides a remedy which in itself presup- 
poses a wrong. But when we turn back 
to Erie, C. J’s., formula, v;e see that 
what he says is 'procuring the violation 
of an existing- right, etc . . . And the 
question thus opened is what is a man s 
legal right under a contract ? Certainly 
not always to have it performed. In a 
vast maj ority of cases it goes no furthe r 

7. (1905) A C 239. 

8. (1893) A C 1. 


than to have money compensation for 
any loss which the promisee may have 
suffered owing to nonfulfilment. ^ In 
dealing with cases of conspiracy it is 
very necessary to insist upon the object 
of the conspirators being unlawful, and 
that is why in the case I am considering 
the learned Law Lords declared tnao a 
combination to compel people to breaks 
their contracts is a conspiracy to do an 
unlawful thing. For before a conspiracy 
can be actionable it must be shown to 
be a conspiracy to do a lawful thing by 
unlawful means or to do an unlawful 
thing even by lawful means. Eliminate 
the element of conspiracy and it be- 
comes extremely difficult, if not impos- 
sible, to say that being the instrument 
(I use that phrase in preference to pro- 
curing*’ which implies knowledge) of 
breaking an existing agreement^ per se 
makes such instrument liable in tort. 
But if not, then knowledge at any rata 
becomes essential, and again it becomes 
extremely difficult, remembering the 
wide reach of legal malice, to distinguish 

this from malice. 

But the point of theoretical impor- 
tance is that from the purely legal 
standpoint the injury done to the farst 
promisee is exactly the same whether he 
in whose favour the intended contract is 
in fact performed knew or did not know 
of the prior agreement. To take the ca^ 
before us. A girl is betrothed to A . . . X 
persuades her to marry him. Now it A 
knew of the girl’s engagement to .4. he 
would be liable under the principle of 
Lnmley v. Gye{o). But if he did not, 
be would not. In either case the injury 
to A would be exactly the same, and 
that is the only 'wrong” of which the 
law has any knowledge. Morally X might 
be more culpable in* one case than in the 
other, but so far as A is concerned the 
“wrong” would be exactly the same, bo 
that it appears that if the old dooU’ine 
of conspiracy, procuring or enticement 
is to be extended to such cases, then 
“malice” remains, as it always was con- 
sidered to be before certain dicta of the 
most eminent Judges in Lumley v. 
Gye (5) string of decisions, the g^t of the 

action. There is a passage m Erie. J . s 

judgment in LumeLy v. Gye (o) which 
suggests that long before that case the 
wide principle on which it ^csts had 
been recognized and given etlect to. 
Two cases are cited in support of this . 
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Green v. Button (9) and Sheperd v. 
Wakeynan (10), but both -were actions on 
the case for false and malicious misre- 
presentations and have nothing what- 
ever to do with the case limited to 
merely persuading one bound by con- 
tract to break it. 

But if we survey the whole field of 
English law before Lumley v. Gye (o), 
I do not believe that a single case can 
be found in which (a) there was not con- 
spiracy : (b) or the use of unlawful 
means ; (c) or the act complained of was 
not unlawful in itself ; and (d) where in 
cases of procuring the breach of a con- 
tract of service, a joint action layagainst 
the breaker and him who procured the 
breach. On that last point I may be 
wrong. It is not of the first importance. 
The recent cases to which my attention 
was drawn in the course of the argument 
show that it has not been considered to 
be so. But the other points are of capi- 
tal importance in considering whether 
(a) the doctrine of Lnmleyv. Gye (5) is 
suitable to Indian conditions and need bo 
adopted here at all ; (b) whether, if in 
proper cases it should, that doctrine 
could possibly be so far extended as to 
take in every form of contract. I am 
aware that as recently as July of this 
year a Division Bench of this High 
Court (Scott, C. J. and Heaton, J.), on 
a first appeal (No. 5G of 1913) found 
facts in a case almost exactly the same 
as this, which led them to the conclu- 
sion that the person situated there, as the 
defendant-appellant is here, was liable. 
And that judgment is, of course, not 
only entitled to the highest respect but 
is binding as far as it goes. It is clear 
however that it turned upon the facts 
found in the case and those facts are 
expressed in the judgment in terms of 
conspiracy. 

I would only add that after having on 
more than one occasion studied the case 
oi Luvileyy.Gye (5), I can find no answer 
to the reasoning of Coleridge, J.. in his 
weighty dissenting judgment. Although 
it was against the majority of the Court, 
and^ the decision of the majority w'as 
again ailirmed by a majority in the 
House of Lords. Bowen v. Hall (ll), 
as a mere question of theoretical reason- 
ing I shall always remain, with respect, 

9. (1835) 2 G M R 707. 

10. (IGGl) 1 Sid. 70. 

11. (18S1)GQBD 333. 
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of the opinion that the true principles 
governing this class of cases are to be 
found correctly stated in the judgment 
of Coleridge, J. And this at least might 
give us, in the Courts of this country, 
pause before being too ready to intro- 
duce the rule laid down in Lumley v. 
Gye (5). As far as I can see we are not 
bound to adopt it at all, much less to 
extend it in all directions. No Court in 
England yet has ever gone the length 
or anywhere near the length of doing 
what we are asked to do in this case. 
Speaking for myself I am very strongly 
of opinion that there is no good cause of 
action against the defendant-appellant. 
Coming now to what is common ground 
between my'^ learned brother and my^self 
having regard to the essential ingre- 
dients of the action in tort brought 
against defendant 2, we are not satisfied 
that the findings in either Court below, 
badly expressed as they are, amount to 
what is necessary to be found before da- 
mages can be aw'arded in such an action 
on the case. As far as we can gather 
from the judgment of the learned Judge 
of first appeal, what ho does find is that 
the son of defendant 2 married the 
daughter of defendant 1 who was at the 
time betrothed to the plaintiff and 
thereby rendered the fulfilment of the 
contract between the plaintiff and de- 
fendant 1 impossible of fulfilment. 

He further appears to find upon a 
process of inference from materials 
given, that defendant 2 had a hand in 
this matter. But when we look at 
those materials and the vague manner 
in which the conclusion has been es 
pressed, it seems to us that he meant 
no more than to find that defendant 2 
approved and encouraged the action of 
his grown-up son in obtaining defen- 
dant I’s daughter in marriage. Now if 
this were the real limit of the finding 
of fact in both the Courts below, it will 
not amount, in our opinion, to that form 
of knowingly procuring the breach of an 
existing contract by defendant 2, which 
alone would make him liable under the 
principle of Lumley v. Gye (5). We do 
not understand that the Court of first 
appeal either did find or meant to find 
that defendant 2 directly and personally 
attempted to influence defendant 1 to 
break his contract with the plaintiff. 
^Ye do not understand that the Court 
meant to find that there was anything 
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like conspiracy between defendant 2 and 
his son to bring about that result. In 
the absence of such findings we must 
suppose, particularly having regard to 
the grounds of inference shown, that the 
learned Judge of first appeal meant no 
more than what he said and that is that 
defendant 2’s part in this matter was 
limited to an encouragement, more or 
less tacit at first, to his son in what that 

son was doing of his own accord. That 

being so there would be no sufficient 
foundation for a verdict against this de- 
fendant in a suit of this kind. Upon 
that ground I am in entire agreement 
with my learned colleague, ought 

not to accept the decree of the lower 
Court as regards defendant 2, ■while, o 
course, we do accept it as regards de- 
fendant 1 and we must now reverse so 
much of the decree of the Court below 
as is adverse to and affects defendant 2 
and direct that the suit against him be 
dismissed wdth all costs throughout. 

Heaton, J—l will assume for the pur- 
pose of this case that if it be proved 
that defendant 2 procured the breach ot 
the contract for the marriage of t^ 
/laughter of defendant 1 to the plaintiff, 
then defendant 2 would be liable in 
damages. The question therefore is 
whether it has been found as a fact by 
the lower appellate Court that defen- 
dant 2 did procure the breach of this 
■contract. The first Court found m the 
affirmative on this issue; whether defen- 
dant 2 is proved to have had a band in 
bringing about the breach of the con- 
tract. Then in appeal the lower appel- 
late Court raised this point; whether 
the lower Court erred in holding that 
defendant 2 was responsible for the acts 

of his SOD. , 1 . ■ 1 

I do not understand that the trial 

Judge based the liability of defendant 2 
on the fact that he was responsible for 
the acts of his son, the person who even- 
tually did marry the daughter pf ‘defen- 
dant 1. I gather that the trial Court 
based the liability on the finding that 
.defendant 2 had some hand m bringing 
iibout the breach. If the Judge in ap- 
peal was under the impression that de- 
fendant 2 would be liable in damages 
not for a thing that he himself had done, 
but because in some unexplained 
was responsible for what his son had 
done, then I think he was entirely 
wrong. However in his judgment he 


also finds, as we see when we come to 
read it in detail, that defendant 2 had a 
hand in the matter, the matter being 
the breach of the contract. What that 
means again is difficult to understand. 

If it means that defendant 2 personally' 
had taken an active and effective part 

in the proceedings ornegotiations, wdiat-^ 

ever they might be, which had induced, 
defendant 1 to break off the contract 
with the plaintiff, then it is a finding 
■^diich properly supports the decree.' 
But I find it very difficult to believe that 
the appellate Court by its expression 
did mean anything of this kind, because 
the circumstances he enumerates as the 
basis of his inference do not in my judg- 
ment at any rate in any way justify such 
a conclusion as that defendant 2 did per- 
sonally take an active and effective part 
in bringing about the breach of contract. 
There are two matters in particular 
which, it seems to me. it would he very 
important to consider in dealing with 
this matter. The first is, what price, if 
any. was paid on the occasion of the 
girl’s marriage to defendant 2 s son and 
who it was who provided the money; 
and the second matter would be the ex- 
tent to which defendant 2’s son was de- 
pendent on his father and under his in- 
fluence; and whether the circumstances 
suggested that it would be improbable 
that defendant 2*3 son would be taking 

an active part of his own in the matter 

and probably that the active part would 
be taken by the father. Neither of these 
points has been considered in the judg- 
ment of the appellate Court and from 
the points it has considered I am unable 
to find that the appellate Court meant 
to find as a fact that defendant 2 did 
take an active and effective part in the 
matter which resulted in the breach of 
the contract. Therefore I am unable to 
find from the judgment appealed against 
that those facts are established which 
would justify throwing any portion of 
the damages on defendant 2. Therefore 

I agree to the order proposed. ■ 

G P /r.k. Decree varied. 
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Scott. C. J. and Heaton, J. 

Chandulal aw — Applicant. 

V, 

Jeshanghhai Chhotalal Opponent. 

Civil Ex. Appln. No. 99 of 1916, De- 
cided on 15th December 1916. 
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Civil P. C. (1908). Ss. 145 and 115— Sure- 
lic8, liability ccnltnues even for legal repre- 
sentative of judgment-debtor brought on re- 
cord and he cannot be discharged until exe- 
cution —Wrong order in discharging surely 
can be interfered with under S. 115. 

Defendant’s property attached before judg- 
ment and the opponent stood surety for him. 
The defendant died before the bearing of the 
suit and his \\ idow was brought on the record na 
bis legal representative. The surety thereupon 
applied to the Court that he might be discharged 
and the Court ordered accordingly: 

Ifcl'l: (1) that inasmuch as the cause of ac- 
tion survived against the legal representative of 
the defendant who had been brought on the re- 
cord, Ib.c surety ’s liability continued; (2) that 
the liability of the surety could not be deter- 
mined until the time for execution had arrived; 
(3) that the High Court had power to intcrfeio 
with the order di.scharging the surety under 
S. 11.*“, Civil P. C., either on the ground that 
the Court bad committed a material irregularity 
in the exercise of its jurisdiction, or that there 
was a total want of jurisdiction: 21 Mml 037 and 
25 U' fi 2£0, iJiit. [P 50 C 2] 

G. N. Thakor — for Applicant. 

T. 11. Desai — for Opponent. 

ScoUy C. J . — In this case there was an 
attachment before judgment, and the 
opponent stood surety under a surety 
bond for the defendant agreeing with 
the Court that the defendant should, 
when the Court so directed him, pro- 
duce in Court lls. 2,167-6-0 and costs, 
or the amount which the Court might 
direct, and that if ho failed so to pro- 
duce it, the surety bound himself to pay 
at the order of the Coui’t sucli sum as 
might be ordered by the Court to be 
paid by the defendant. l>y reason of 
the surety bond the defendant was en- 
abled to deal with this pfOperty freed 
from attachment. lie died before the 
liearing of the suit was arrived at in 
January 1916. The plaintifl’ at once 
had his widow substituted as his rcprc- 
sentative, and she is now the defendant 
in the suit. Tlie surety afterwards ap- 
plied to the Court that he might bo dis- 
charged, that his surety bond should bo 
cancelled, and the Couit ordered that 
the surety should bo discharged, being 
of opinion that prima facie on the defen- 
dant being dead it is beyond the power 
of a Court to order him to pay anything, 
and when this cannot bo done, no ohU- 
gation would attach on the surety, for 
his turn of payment would only come on 

the default of the original defendant in 

making the payment. Tiiat however is 
not correct, for the cause of action sur- 
vives against the representative of the 
defendant, and the representative of the 


defendant has been brought on the re- 
cord, and will, if the plaintiff’s case is 
tried and succeeds, be liable to satisfy 
the plaintiff’s claim out of the assets of 
the deceased. The rulings followed by 
the learned Judge, Krishnan Nayar v. 
Itiinan Nayar (l), which was a case of 
a guarantee for the production of the 
person of the defendant, and Nohip 
Narain v. Shato (2), which was upen its 
true construction a guarantee for only 
limited period, are not in point in con- 
nexion with the facts of this case. The 
liability of the surety cannot be deter- 
mined until the time for execution has 
arrived. S. 145, Civil P. 0., provides 
that 

“where any person has become liable as surety 
.... for the payment of any money, or for the- 
fulfilment of any condition imposed on any per- 
son, under an order of the Court in any suit . . . 
the decice or order may be executed against him, 
to the extent to which be has rendered himselt 
personally liable, in the manner herein provided 
for the execution of decrees, and such porsoi> 
shall, for the purposes of appeal, be deemed a 
party within the meaning of S. 47.” 

It is in connexion with this provision 
of the Civil Procedure Code that the 
question arises whether we ought not ta 
interfere under S. 115, Civil P. G., on 
tlie ground that the Court has committed 
a material irregularity in the exercise of 
its jurisdiction. The manner in which 
the liability of the surety is to ho en- 
forced is specified in S. 145, and it has 
to be enforced at a particular stage of 
the proceedings. The proceedings had 
not come to an end, because they have 
been revived by the substitution of the 
widow cf the defendant, and the stage 
has not been reached at which the liabi- 
lity of the surety can be decided. In 
my opinion therefore the order of the 
Court discharging the surety is alto- 
gether premature and should be sot aside. 
The surety must pay the costs of these 
proceedings. 

Heaton ^ J, I agree with the order 
proposed. The result stated is neces- 
sarily arrived at whether we take tha 
view that there has been want of juris- 
diction or a serious irregularity in the 
exercise of jurisdiction. It seems to me 
that there are reasons of considerabl© 
cogency which point to a want of juris- 
diction, but as the result remains un- 
affected, whether it is attributed to that 
ground or to a se rious irregularity in tha 

1. (I9C1) 24 Mad 637. 

2. (1870) 25 W R 250. 
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exercise of jurisdiction, it does not seem 
to me very profitable to discuss which of 
the views is the one which ought to 

prevail in this case. 

G,P./r.K. Order set aside. 
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Batchelor akd Shah, JJ.. 

Pandurang Laxman Ui^hade — Auc- 
tion-purchaser — Applicant. 

V. 

Govind Dada Upliade — Judgment- 
debtor— Opponent. 

Civil Extra. Appln. No. 337 of 1915, 
Decided on 5bh April 1916, against order 
of Dist. Judge, Nasik, in Misc. Appeal 
No. 8 of 1915. 

(a) Civil P. C. (1908), O. 21, R. 89— Appli- 
cation to set aside auction sale by judgment* 
debtor after transferring property is main* 
tainable. 

A judgment-debtor who has transferred his 
interest in the property to a third person after 
the Court-fale has still a right to make an appli- 
cation to have the sale set aside under 0. 21, 
E. 89, Civil P. C., 1908, being in the eye of the 
law the person owning the pioperty : 34 All 186 
and Ain 1914 Mad 287, not Foil. 

[P 68 C 2] 

(b) Civil P. C. (1908), O 21, R. 89-'Object 

of, stated. 

The object of E. 89, 0. 21, Civil P. C. 1908, 
is not merely or not specifically to preserve the 
immovable property in the hands of the judg- 
ment-debtor, but to ensure, so far as may be 
possible, that immovable prope ty shall not at 
court-sales be sold at inadequate prices. 

[P tS C 1] 

(c) Civil P. C. (1908), O. 21, R. 89 — Pur- 
chaser acquiring title before auction sale 
can apply under R. 89. 

Per Batchelor y J. — The change brought about 
by R. 89, 0, 21, Civil P. C., 1908, may be un*dec- 
stood as embodying the desire of the legislature 
to make it clear that a purchaser acquiring title 
before the auction-sale is competent to apply 
under this provision of the law : 21 Mad 416 

and 23 Bom 450, Bef. [P 57 C 2] 

W. J. Nimbkar—ior Applicant. 

K. N. Koyajee — for Opponent. 

Batchelor, J . — The question raised in 
this application is one of some difficulty 
and arises under O. 21, B. 89 of the pre- 
sent Code. The circumstances under 
which it arises are these ; In execution 
of a decree the judgment-debtor’s pro- 
perty was sold by auction and was pur- 
chased by the present applicant for a 
sum of Ks. 166. Thereafter, and before 
the auction sale was confirmed, the 
■ judgment-debtor for a sum of Bs. 500 
privately sold the property to one Ganga- 
ram, a stranger. Then within thirty 
days of the auction-sale the judgment- 
debtor applied under 0. 21, B. 89, to set 


aside the sale. The trial Court dismissed 
his application, but the District Court 
has allowed it, and from the District 
Court’s order this application is brought 
by the auction-purchaser. 

The question is, whether it is open to 
the judgment-debtor to make this appli- 
cation under O. 21, B. S9, after he has 
by private sale transferred or attempted 
to transfer the property to a third party, 
such private sale being made after the 
sale by auction. Under O. 21, B. 89, an 
application such as this can be made by 
any person either owning the property 
or holding an interest therein by virtue 
of a title acquired before the Court sale. 
It is not pretended that the judgment- 
debtor can come in as a person holding 
an interest acquired before the Court' 
sale, but it is claimed that he can apply 
as being in the eye of the law the person 
owning this property. Now the words 
which I have quoted from B. 89 differ 
from the words in which in the Code of 
1892 the corresponding enactment was 
phrased. For there under S. 310-A of 
the Act, a section which was introduced 
by the Amending Act (5 of 1894), such 
an application as this could be made by 
“any person whose immovable property 
has been sold under this chapter.” No 
doubt at first sight it would appear that 
the generality of the words of S. 310-A 
has been cut down and restricted by the 
phraseology of the present B. 89. But 
it appears to me that the alteration of 
language effected by the present rule is 
sufficiently explained by reference to the 
conflict which there previously was as 
to the position of a purchaser acquiring 
title before the auction-sale. 

In Srinivasa Ayyangar v. Ayyathorai 
Pillai (l), for instance, it was held that 
such a purcheser could apply, whereas 
the contrary view was adopted in Ram- 
chandra Dliondo v. Raklvmalai (2). ll 
think therefore that the change brought 
about by B. 89 may be understood as 
embodying the desire of the legislature 
to make it clear that a purchaser acquir- 
ing title before the auction sale was 
competent to apply under this provision 
of the law. So far therefore there would 
appear to be no reason for doubting the 
correctness of the District Judge’s view. 
But the ap plicant has relied upon the - 

1. (1898) 2i Mad 4l6.i 

2. (1899) 23 Bom 450.: 
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decisions in IsJiar Das v. Asaf Ali Khan 
(3) and Adapa Suhharo.yodu v. Tippa- 
hhotlallakshminarasaviyna (l), which are 
undoubtedly in favour of that construc- 
tion of E. 89 for which lie contends. I 
need not discuss the Madras decision in 
detail, because the stronger case in the 
applicant’s favour is admittedly the 
Allahabad ruling. It is enough to say, 
with respect, that I am not able to adopt 
the view that it is open to the subsequent 
purchaser to apply under this rule, for, 
as it seems to me, he is excluded by the 
terms of the rule. 

The decision in the Allahabad High 
Court followed upon the argument that 
E. 89 gave judgment-debtors a last 
chance of saving tlio property for them- 
selves and that it was no part of the 
legislature’s intention that the property 
should be saved for persons to whom it 
might be privately sold after the auction 
•sale had taken place. While fully con- 
scious of the weight due to this argument 
both on its own merits and by reason of 
its acceptance by the learned Judges of 
the Allahabad Court, I cannot but think 
with very sincere respect that there is 
another aspect of the question which 
also must he regarded. For, as I under- 
stand these provisions of the law, their 
object is not merely or not specifically 
to preserve the immovable property in 
the hands of the judgment-debtor, but 
to ensure, so far as may bo possible, that 
jimmovable properties shall not at court- 
sales be sold at inadequate prices. If 
that is an important consideration, then 
it follows that in such a case as this it is 
no answer to the judgment-debtor to say 
that even if his application bo granted, 
the immovable property will still be lost 
to him. 

The reply would be that the loss of the 
immovable property is now inevitable, 
but that the Court will be realizing the 
intentions of the legislature if it con- 
strues these provisions so as to ensure 
that the monetary loss falling upon the 
judgment~dei)tor bo as little as possible. 
For myself I can see no serious difficulty 
in holding that for the purposes of the 
rule the judgment-debtor in the posi- 
tion of the present applicant is still the 
owner of property in the eye of th^ law, 
the auction-sale being still unconfirmed. 

3. (1912) 34 All 18G=13 I C IS\. 

4. A I R 1914 Mad 287-38 Mad 775=22 

I C 193. 
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That position must, I think, be held 
either by him or by the subsequent 
vendee, and in my view it clearly does 
not belong to the subsequent vendee, 
because he has not acquired any title 
nor can he acquire any title until the 
auction-sale has been set aside. 

The case does not, I think, essentially 
differ from the case where there is noth- 
ing between the judgment-debtor and 
the third party, except an agreement 
that the third party will purchase at a 
higher value if the judgment-debtor can 
succeed in getting the auction-sale set^ 
aside, and in that case it appears to me 
clear that the judgment-debtor would be 
entitled to come in under R. 19. I do 
not think that he is in any materially 
worse position because there has passed 
between him and the stranger a con- 
veyance which confessedly is not and 
cannot he operative, inasmuch as the 
auction-sale is still subsisting. On these 
grounds I am of opinion that the view 
taken by the District Court is right, and 
I would discharge the rule with costs. 

Shah, 7. — After hearing the arguments 
again in this case, 1 am of opinion that 
the judgment-debtor has aright to apply 
to have the sale set aside as a person 
ow'ning the property sold in execution of 
the decree within the moaning of R. 89, 
O. 21, in spite of the fact that ho has 
transferred his interest in the property 
after the court-sale. The transfer by 
him after the auction-sale is, in my 
opinion, inoperative so long as the sale 
subsists, and it could take effect only if 
the sale is set aside on an application 
under R. 89. 

Having regard to the object and scope 
of this rule, it seems to me that the 
judgment. debtor must be deemed to own 
the property for the purposes of the rule. 
There is no reason to suppose that the 
object of the rule is to save the immov- 
able property only for the benefit of the 
judgment-debtor. But it seems to mo 
that it is within the scope of the rule to 
enable the judgment-debtor, if possible, 
to prevent the sale of his property by 
the Court for an inadequate price. One 
of the ways in which the judgment- 
debtor could secure this result would be 
that he might procure a purchaser for a 
higher price and thereby enable himself 
to deposit the necessary amount as re- 
quired by the rule. He might either 
agree to sell or sell the property to a 
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third person subject;, of course, to the 
condition that the court-sale is set aside. 
This very case affords an apt illustration 
of the manner in which the judgment- 
debtor may be able to take advantage of 

this rule. 

The property in question is sold to the 
auction-purchaser for Rs. 166, whereas 
the judgment-debtor would be able to 
realize Rs. 500 for the same property by 
a private sale. Even though the judg- 
ment-debtor would not be able to retain 
the immovable property if the sale were 
set aside, it is clear that the setting 
aside of the sale would be highly bene- 
ficial to him under such circumstances. 
It cannot and ought not to make any 
difference in the result whether he merely 
agrees to sell or actually sells the pro- 
perty subject to the auction-sale being 
set aside. I do not see any reason to 
hold that the rule refers to the owner- 
ship or interest as existing at the date 
of the application. It seems to me that 
a person owning the property or holding 
an interest therein by virtue of a title 
acquired before the sale is within the 
rule, provided he owns it or holds an 
interest therein at the date ^ of the sale 
by the Court. The wwds “at the date 
of the application” are not to be found 
in the rule, and I do not see any good 
reason to read the rule as if the words 
were inserted therein. 


agree that the rule should be discharged 
with costs. 

G.P./r.K, Buie discharged. 
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ScoTX, C. J. AND Heaton, J. 
Motibhai Plaintiff— Appel- 

lant. 


v. 

Besaihliai GokalUiai Defendant 


Respondent. 

Second Appeal No. G59 of 1915, De- 
cided on 18th September 1916, from 
decision of Asst. Judge, Ahmedabad, in 
Appeal No. 364 of 1912. iq 7 q\ 

Bombay Land Revenue Act (5 or lo/yj, 
s. 14— Land subject to S. 74— Razinama of 
such land need not be registered— Therefore 
S. 2, T. P. Act, does not apply— Transfer of 
Property Act (4 of 1882), Ss. 2 and 123— 


another sale is invalid. 

A rajinania by a khatedarof unalienated lands 

subject to the provisions of ,S. 74, Bombay Land 
Revenue Code, whereby he abandons bis rights 
in favour of another subject to the latter paying 
the Government revenue, is exempt from regis- 
tration under S. 90, Registration Act. There- 
fore nothing provided in the Transfer of Pro- 
perty Act can, by virtue of S. 2 thereof, affect 
such a relinquishment : A. I. 11. 19l7 Bom 287. 
Dist. [P60C1; P61C1] 

A subsequent sale of the holding by the khate- 
dar to a third party is invalid and inoperative, 
as no interest is left in the vendor after the 
kabuUyat which is capable of passing by a sale. 

[P 60 C 2] 


G. K. Parekh — for Appellant. 
T. B. Desai — for Respondent. 


Apart from the decided cases there is 
no difficulty in accepting the view which 
has found favour with the lower appel- 
late Court in this case. The learned 
pleader for the applicant here has how- 
ever relied upon Ishar Das v. Asaf 
Ali Khan (3) and Adapa Suhharayadu 

V. Tippahhoilalakshminarasamma (4), 
which undoubtedly support his conten- 
tion that the judgment-debtor who has 
transferred his interest in the property 
to a third person after the court-sale has 
no right to make an application to have 
the sale set aside under R. 89. I have 
carefully considered these decisions. I 
regret that I am unable to follow them. 
These two decisions do not seem to me 

to be quite consistent with each other; 

and both of them appear to me to be 
based either upon too restricted a view 
as to the object and scope of the rule or 
upon an interpretation involving the 
reading of certain w'ords in the rule 
which do not occur therein. I therefore 


Scott, C. J. — The facts of this case are 
shortly that one Ghatur, being the regis- 
tered khatedar of certain unalienated 
lands which were subject to the provi- 
sions of the Land Revenue Code, exe- 
cuted a rajinama in the year 1904, in 
which he stated to the mamlatdar that 
he had relinquished the khata of the 
survey numbers in favour of Desaibhai 
Gokulbhai, and requested that the neces- 
sary mutation of names should be made 
in the records. Desaibhai Gokalbhai, on 
the same day, namely, 11th August 1904, 
executed a kabuliyat to the mamlatdar 
undertaking to pay the land revenue 
that might become due from time to 
time in respect of that khata, and prayed 
that his name might be entered in the 
Government records as the registered 
khatedar. The lower appellate Court 
has found that Ghatur intended to aban- 
don all his interest in favour of Desai- 
bhai, and that that was his intention in 
passing the rajinama. Notwithstanding 
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these transactions, Chatur, in 1911, pur- 
ported to sell the same property to the 
plaintiQ's by a registered sale-deed, and 
the plaintiffs filed this suit for the pur- 
pose of obtaining possession from Desai- 
bhai. The plaint alleged that Chatur 
effected a mutation of names in favour 
of the defendant Desaibhai Gokalbhai to 
enable the latter to manage, and that 
Ilesaibhai’s occupation was merely that 
of a manager on behalf of Chatur. That 
case however has not been made out in 
the lower Courts, and the facts found 
are, as already stated, that there was an 
abandonment by Chatur in favour of 
Desaibhai with the intention of Desai- 
bhai becoming the owner of the pro- 
perty. 

It is contended on behalf of the appel- 
lants-plaintiffs that Desaibhai could not 
acquire the interest of Chatur in the 
property except by registered sale-deed, 
that the effect of the findings is a gift of 
immovable property by Chatur to Desai- 
bhai, since the application of the Trans- 
fer of Property Act to this Presidency, 
and that therefore under S. 123 a regis- 
tered document is essential. AVe have 
however to consider what is the legal 
effect of a rajinama on the occupancy 
holding of a person who has not created 
any equitable interests in any third 
party, for in this case wc have no valid 
eqiiitafile interest created in any third 
party by way of mortgage or otherwise 
so far as the evidence shows. The 
relinquisliment is an abandonment by 
the khatedar of his claim to hold the 
property, subject to the payment of the 
revenue, and therefore prima facie his 
interest is extinguished. That view ob- 
tains support from the fact that relin- 
quishments under S. 74, Land Revenue 
Code, are expressly mentioned in the 
i.iegistration Act, S. 90, whereby thoy 
are exempt from registration. Why is 
it necessary that they should be specifi- 
Ically exempt from registration unless 
they are or may be under certain cir- 
cumstances obnoxious to the provisions 
of S. 17, Registration Act ? They are, 
we think, specifically exempt from regis- 
tration because prima facie they extin- 
guish the right of the relinquishing 
khatedar to hold the occupancy as 
against Government, subject to the pay- 
ment of the revenue. Of course it may 
often be that equitable interests are re- 
served by the relinquishing khatedar by 


arrangement with the incoming khate- 
dar who takes his place, for example as 
was suggested in the plaint filed in this 
suit in order that Desaibhai might come 
in as manager, mutation of names being 
effected purely for the purpose of con- 
venience. 

That is alw'ays a possibility. But the 
facts found in this case preclude us from 
holding that that is the true view of the 
relations of the paities, Chatur on the 
one hand and Dosibhai on the other. 
AYe take it, then, that the relinquish- 
ment w’as, and was intended to be an 
extinguishment of the interest ofCbatur 
in these survey numbers, and the effect 
of the kabuliyat was that Desaibhai 
came in l)y agreement with Government 
as an occupant in his own right. That 
being so, how can Chatur retain any 
interest which is capable of transfer in 
1911 ? It appears to us that the plain- 
tiff got nothing by his sale deed, since 
Chatur had no interest left which he 
could transfer. This decision does not 
conflict with that lately pronounced by 
a Bench of this Court in Sakharam Ke~ 
shav V. Bavichandra Ganesh (l)for there 
tho abandoning khatedar had already 
created a mortgage in favour of the 
defendant, and his abandonment was in- 
tended to operate as a transfer by w’ay 
of sale to that defendant. The defen- 
dant pleaded it in answer to a claim by 
the khatedar to redeem, but it was held 
that there had been no abandonment to 
Government of an unencumbered pro- 
perty. Therefore if the mortgage sub- 
sisted the right of redemption still sub- 
sisted, inasmuch as it had not been sold 
in the manner provided by the Transfer 
of Property Act. That is the explana- 
tion of that decision and it in no way 
conflicts with the decision in this case. 
We therefore affirm the decree and dis- 
miss the appeal with costs. 

Beaton, J. — I agree that the appeal in 
this case must be dismissed. As has 
been shown, and it is perfectly plain, if 
tho rajinama of 1914 did operate as a 
relinquishment ofChatur’s rights in tbia 
property, then neitlier he nor plaintiffs 
1 and 2, who are subsequent assignees 
from him, can recover anything ; for all 
the rights they seek to recover were 
parted with in 1904. Tho method of 
relinquishment adopted in 1904 was that 
provided by S^74, I. and Revenue Code, 
“ 1. A. I.'k. 11)17 Bom 287 = 38 I 0 819. 
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made more easy of accomplishment by 
the provision of S. 90, Kegisbvation Act, 
which exempts such rajinamas from 
registration. It is a particular method 
provided by law' for the relinquishment 
of an occupancy, namely, the giving up, 
the annihilation in fact, so far as the 
occupant is concerned, of his occupancy 
rights. Therefore It seems to me, in 
virtue of Cl. (a), S. 2. T, P. Act. nothing 
provided in that Act can alTect a relin- 
quishment made in this way. That is 
sufficient fcr our decision in this appeal, 
and it is not desirable to say anything 

on the more difficult questions that would 

arise if we had to consider the total 
effect of rajinama and kabuliyat taken 
together, instead of having, as here, to 
consider only the effect of the rajinama. 

G.P./r.K. Decree affirmed. 

A. 1. R. 1916 Bombay 61 

Scott, C. J. and Heaton, J. 

Ganesli Narayan Ehare and others — 
Appellants. 

v. 

Gopal Vishnu Apte and others — Res- 
• pendents. 

Second Appeal No. 1017 of 1915, De- 
cided on 28th September 1915, from de- 
cision of Asst. Judge, Thana, in Appeal 
No. 218 of 1914. 

(a) Civii P.C. (5of 1908), O. 21, R. 72— 
Failure to obtain leave to bid by decree- 
holder makes sale voidable if application 
made within time-Itis mere irregularity. 

Disregard of the statutory'provision that leave 
to bid should be obtained by a judgment-credi- 
tor is merely an irregularity of practice, and is 
not a fundamental breach of trust which nulli- 
fies the apparent effect of the Court sale. It only 
makes the sale voidable under 0. 21, R. 72, 
Civil P. C., and an application to set aside the 
•sale on that ground must be made within the 
period of limitation provided thercofi 23 Mad 
227 (PC), Re/. [P 63 C 1,2] 

(b) Civil P. C. (5 of 1908), O. 34, R. 14— 
Provisions of S. 99, T. P. Act (Now-repealed) 
made sale voidable and not void. 

The violation of the provisions of S. 99 (now 
repealed) of the Transfer of Property Act, in 
bringing a mortgaged property to sale upon a 
money-decree unconnected w'ith the mortgage, 
is an irregularity and does not make the sale a 
nullity: A IP 1915 Ref. [P 62 C 2] 

(c) Civil P. C. (5 of 1908), O. 21, R. 1— Reci- 
tal in sale certificate — Effect of — It affects 
only judgment-debtor’s right and not of 

others. 

Where a s^le certificate recites that the whole 
property sold 'is subject to a mortgage and 
that the defendant’s right of redemption is 
sold, it does not in terms exclude any other 
existing tight to redeem which there may be in 

, some other coparcener of the defendant. 

LP 63 C 2] 


f (d) Trusts Act (2 of 1882), S. 90— Scope— 
It does not apply to case where mortgagee 
purchases equity of redemption for fair 
price in decree unconnected with mortgage. 

The provisions of S. 90, Trusts Act, imposing 
a trust on a mortgagee, who avails himself of 
his position to gain an undue advantage over tho 
mortgagor, do not apply to a case where the 

mortgagee purchases for a fair price the e.juity 
of redemption of the mortgagor defeudant, iu 
pursuance of a decree obtained by him in a claim 
independent of the mortgace: 22 Bom G2I and 
5 B L R 450. Disl; 32 Gal 290 (P C), Ref, 

[P 63 C 1] 

One r., who held a mortgage of plaintiff I’s 
property, obtained a decree against the latter on 
a claim’independentof the mortgage He assigned 
it to one L. benami. Z/. attached plaintiff I’s 
equity of redemption in the mortgage, which 
was brought to sale and purchased by R for a 
fair price also benami for 7. li. transferred the 
right to V Plaintiff 1 andihissoc, plaintiff 2 sued 
for redemption of the mortgage on the ground 
that the sale was void as the decree-holder had 
not obtained the Court’s sanction to bid and 
that in any event, he was affected by the provi- 
sionsof S, 90. Trusts Act: 

Held" (1) that the failure of defendant to get 
the Court’s leave for purchase was an irregula- 
rity and that the objection was not open to 
plaintiff 1 as he bad not applied to set aside the 
sale; (2) that the provisions of S. 90, Trusts Act, 
did nob apply to the case, as this was net a 
claim founded on the mortgage but was indepen- 
dent of it and as the defendant purchased lor a 
fair price and could not be said to have taken an 
unfair advantage of his position as mortgagee; 
(3) that plaintiff I was not, .and that plaintiff 2 

was. entitled to redeem the mortgage. 

[P G3 C 1.2] 

Coyajee and J. B. Gharimre—tor 
Appellants. 

Pendse H. B. Gumaste — for Res- 
pondents. 

Scott, C. J . — The claim of the plain- 
tiffs in this suit is to redeem and recover 
the plaint property. They allege that 
plaintiff 1 (since deceased) mortgaged 
the property with possession to defen- 
dant 1 by a deed dated 7th September 
1888, and that the cause of action arose 
in September 1893. The defendants 
admit the mortgage, but say that in 
1902 the right of redemption was sold 
in execution of a decree of one Mahadeo 
Yithal Lagu, and was purchased by one 
Raghunath Krishna Tilak, from whom 
it was purchased by defendant 1 on 20th 
December 1902. The harned trial Judge 
finds that in 1897 defendant 1 brought a 
suit against the mortgagor for a claim 
independent of the mortgage, and ob- 
taining a decree assigned ‘it to Mahadeo 
Vithal Lagu. Lagu, in execution, atta- 
ched the equity of redemption in the 
mortgaged property. The purchaser at 
the auction sale was Raghunath Krishna 
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Tilak', and Raghunath in the same year 
transferred liis riglit to defendantl. The 
lower Court finds it proved that the 
assignment of the decree to Ijagu and 
the purchase by Raghunath Tilak were 
henami for defendant. The lower Court 
however lield that the purchase by defen- 
dant ’1 was valid until it was set aside, 
and not having been set aside in execu- 
tion proceedings was binding upon the 
plaintiffs and he allowed the claim for 
redemption only in respect of the share 
of plaintitl\ 2, ‘the son of the original 
mortgagor. 

From the decree an appeal was pre- 
ferred to the lower appellate Court, 
and in the memorandum of appeal the 
finding that tlie decree was in respect of 
a claim independent of mortgage w'as 
not challenged The lower appellate 
Court reversed the decree of the trial 
Court, and remanded the case for taking 
accounts on the footing that both mort- 
gagors should be allowed to redeem. The 
ground of the decision appears to be this: 
that itbeing established thatdefendant 1 
w'ho was a mortgagee had purchased the 
mortgaged property benami, he must 
have purchased it without leave to bid 
and therefore the mortgagor could dis- 
regard the sale and could redeem. Ap- 
parently at the base of this conclusion 
is the idea that there must have been 
some fraud, and that fraud w’ould make 
the sale void and not voidable. In my 
opinion the conclusion of the lower ap- 
pellate Court is wrong. It has been 
argued on behalf of the respondents that 
the case upon these facts is practically 
identical with that of Martand v. 
Dhondo (1). As appears however from 
the judgment in that case and the sub- 
sequent case of Iluseiyi v, Shaiikargiri 
it was established that the mortgagee 
by an improper use of his position had 
obtained the equity of redemption at an 
undervalue at a Court sale. That is by 
no means proved here. The auction 
proceedings are on the record, which 
show that the equity of redemption of 
the property which had been mortgaged 
for Rs. 475, fetched Rs. 234 gross and 
Rs. 214 net and that there were thir- 
teen bidders of whom the benamidar for 
the defendant 1 was the highest. The 
bid amounted to half the amount for 
which the property had been mortgaged 

1. (1808) 22 Bom G24'. 

2. (1608) 23 Bom 110. 


and even if w’O assume that the property 
was not mortgaged for more than two- 
thirds of its value, not a very likely as- 
sumption in the Deccan, the equity of 
redemption must be held to have fet- 
ched a very good price. There is there- 
foi*e no reason for treating the case on 
its facts as on all fours ^Yith Martand 
V. Dhondo (l). Even however if it could 
he so treated that would be no justifica- 
tion for holding that the mortgagor was 
entitled to treat the sale as a nullity. 
The decision of the Privy Council in 
Khiarajmal v. Daim (3) shows that 
where the debt sued for in the suit in 
w’hich the decree resulting in the judi- 
cial sale is passed is not for the mort- 
gage debt, the fact that the mortgagee 
purchased \vould not be a reason for 
holding that the sale was a nullity for 
want of jurisdiction, but a case of ir- 
regularity in procedure only. In this 
connexion the observations of the Judi- 
cial Committee in Malkarjiinv,Narhari 
(4) are also very pertinent. It was ob- 
served there by Lord Hobhouse in deli- 
vering the decision of the Court that 

“if tbo sale is a reality at all, it is a reality de* • 
feasible only in the ^Yay pointed out by law.” 

If the mortgagor’s case is rested upon 
the provisions of S. 99, Transfer of Pro- 
pery Act, before it was amended and 
transferred into the Civil Procedure 
Code, the answer is the same. For it 
has been held in more cases than one 
that the violation of the provisions of 
S. 99 in bringing the mortgaged pro- 
perty to sale upon a money-decree un- 
connected with the mortgage, is an ir- 
regularity and does not justify the 
Court in holding that the sale is a 
nullity: see Lai Baliadtcr Singh v. 
Ahharam Singh (5). But then it has 
been contended that the mortgagee is 
merely a trustee for the mortgagor, be- 
cause he is held to have purchased 
without the leave of the Court. But 
if the mortgagee is purchasing not 
under a mortgage sale of which he has 
the conduct, ns would be the ease under 
a power of sale contained in an English 
mortgage, then the prohibition upon 
purchasing is only to be found in the Civil 
Procedure Code, O. 21, R. 72, which is a 
reproduction of S. 294 appearing first in 
the Code of 1877. The learned counsel 

3. (1906) 32 Cftl 296=32 I A 23 (P C). 

4. (1901) 25 Bom 837=27 I A 216 (P C). 

6. A I R 1916 All 70=27 I C 795=37 All 166. 
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for the respondents sought to base his 
case upon the decision of Macpherson.J., 
in Kamini Dehi v. HcLTnloohciii Siykd) 
(G) in 1870. But that was a case where 
a simple money-decree had been ob- 
tained for money which was -secured by 
the mortgage. It was therefore not a 
case of a decree for a claim independent 
of the mortgage, as it is here and the 
learned Judge in that case thought he 
was justified in applying the rule to he 
deduced from the English cases relating 
to sales where the seller has the con- 
duct of the sale such' as sales under 
mortgages by mortgagees. 

With regard to purchases by judg- 
ment-creditors without leave of the 
Court. Lord Hobhouse delivering the 
decision of the Judicial Committee in 
Mahomed Mira RaviUhar v. Savvasi 
Vijaya Ragliunadha Gopalar (7) made 
the following observations in connexion 
with another Calcutta case of Sheonath 
Doss V. Janlci Prosad Singh (8). He 


“In this case the Calcutta High Court dwelt 
on the necessity of great caution in granting 
leave to bid; indeed, it laid down such condi- 
tions as would make the granting of leave a 
very rare thing instead of being, as their Lord- 
ships believe it is, a very common thing. These 
conditions are drawn from English practice, 
partly from cases in which the applicant was a 
trustee or solicitor for the debtor, and they are 
applicable to a system under which the decree- 
holder has the conduct of the sale. Doubtless 
the conduct of the sale gives opportunities for 
influencing its course one way or another which 
do not follow on the mere leave to bid. The 
Civil Procedure Code clearly throws on the 
Court the whole respousibility of conducting 
the sale.” 

In view of these considerations it is 
difficult if not impossible to apply the 
provisions of S. 90, Trusts Act, to the 
holder of a simple money-decree not 
based upon a mortgage. It is not a 
rule of universal application that a judg- 
ment-creditor should not bid at a sale 
under his decree, for example under 

S. 173, Ben. Ten. Act of 1885, the judg- 
ment creditor is expressly authorised to 
bid. It appears to me that disregard 
of the statutory provision that leave to 
bid should be obtained by a judgment- 
creditor is merely an irregularity of 
practice and is not a fundamental breach 
of trust which nullifies the apparent 
'effect.of the Court sale. It only makes 


-6. (1S70) 5BLR 450. 

7. (1900) 23 Mad 227=27 I A 17 (P C). 

8. (1889) 16 Cal 132. 


the sale voidable according to the provi-| 
sions of the rule of the Civil Procedure, 
Code. But the application to set aside 
the sale upon that ground must be made 
within the period of limitation and that' 
has not been done here. 

The question remaining to be decided 
is what was in fact sold by the Court in 
1902. That is substantially a question 
of fact depending upon the evidence of 
the documents in the execution proceed- 
ing and it can only be treated as a ques- 
tion of law arising for disposal in second 
appeal on the basis of its involving the 
construction of the sale certificate. In 
our opinion the sale-certificate is not 
free from ambiguity. It states that the 
whole property has been mortgaged by 
the defendant and that the defendant’s 
right of redemption is sold. That does 
not in terms exclude any other existing 
right to redeem which there may have 
been in some other co-parcener. We 
are therefore not prepared to hold that 
the learned Judge of the trial Court was 
wrong in the conclusion he came to, 
that plaintiff 2’s share in the equity of 
redemption * remained unaffected. We 
set aside the decree of the lower appel- 
late Court and restore that of the trial 
Court. As to costs we think that each* 
party should bear his own costs of this- 
appeal but that the costs in'the lower ap- 
pellate Court should be borne by the pres- 
ent respondents. W^ith regard to other 
costs, they are provided for in the judg- 
ment of the trial Court. 

Beaton, J. — I entirely agree that the 
sale of the equity of redemption which 
took place in 1902 cannot be treated 
as non-existent. It never was set aside 
in the way provided by law either by 
by application or by suit. The Judge- 
of first appeal recognizes this, but he 
regarded the case as one, at least this is 
how I read his judgment, in which the 
mortgagee in the peculiar circumstances 
of the case had bought not for himself 
but as trustee for the mortgagor. He- 
regarded the sale therefoie as a per- 
fectly good sale but one under which 
the interest really belonged to the 
mortgagor and not to the mortgagee. He 
based this conclusion on the case of 
Martand v. Dhondc (l), but he did not 
find all the facts to exist which would 
enable the reasoning in Martand v. 
Dhondo (1) to apply. If a case of the 
kind considered' in Martand v. Dhondo 
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(1) ai'ose now wo should, I apprehend, 
have to apply S. 60, Trusts Act, and 
the first thin ,4 to do would be to find 
whether facts existed which made S. 90, 
Trusts Act, applicable. Such facts are 
not stated in th.e judgment of the Judge 
of first appeal nor do they appear to 
exist. It seems to mo therefore that 
the decision of that Judge is wrong. 
But supjjosing there had in truth ap- 
peared fp.cts which did Ijring the case 
within S. 89, Trusts Act, then in my 
opinion the decision might perhaps have 
been different, though I do not wish to 
express a positive opinion upon that 
point for it is unnecessary to do so. 

G.P./R.K. Decree set aside, 

A. I. R. 1916 Bombay 64 (1) 

Scott, C. J. and Heaton, J. 

Emperor 

v. 

Eacliapa Garappa Ilattarvat — Ac- 
cused. 

Criminal Appeal No. 113 of 1910, De . 
cided on 5th June 1910, from an order of 
acquittal passed by First. Class ^lag., 
Bail-Hongal. 

Explosives Act (1884), Rules under Rr. 3 
and 35 — Clove crackers are toy fireworks 
and do not require license for possession. 

Clovc-crrtcUcrs or hivangi-crachors .are “toy 
fii'o-woriis” within the meaning of R. 8, issued 
under the KxplorCivcs Act, and are thoroforo 
exempt from R. 35, imposing the necessity of a 
license for possessing them. [P Gl 0 2] 

S. S. Patka ) — for the Crown. 

Velinkar and P. B. Shingne— ior Ac- 
cused. 

Jiidfivient . — This is an appeal by tlie 
Government of Bombay against an order 
of the First Class Magistrate of Bail- 
Hongal, who discharged the accused 
after investigation of a charge of pos- 
sessing 2,300 lbs of crackers. under the 
Indian Explosives Act, whereas his li- 
cense only entitled him to possess 
200 lbs. The accused imported Chiuese 
crackers of various kinds, and tho 
2,300 lbs with wl'.ich we are now’ con- 
cerned are entirely crakars spoken of in 
the evidence as lavangi crackers or pata- 
khas, tliat is to say, clove-shapocl cra- 
ckers. They are s'rings of very small 
sticks hardly longer than a clovo, each 
of which, when ignited, emits a small 
report. Tlie Governor. General- in- 
Council has issued rules under the Ex- 
plosives Act, under S. 3o of which an 
explosive shall not bo possessed except 
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under and in accordance with the condi, 
tions of the license granted under the 
rules. It is provided however by R. 3 
that nothing in the rules shall apply to 
the possession of toy fire-works such as 
paper caps for toy pistols. 

The first question we have to deter- 
mine is w’hether the clove-crackers in 
question are explosives. The definition 
of “explosives” requires that they should 
be either for a practical explosive effect 
or be used to give a pyrotechnic effect. 
There can be no question, wo think, that 
the crackers in question liave no practi- 
cal explosive effect. They may how- 
ever be fire works intended to produce a 
pyrotechnic effect, if that term is used 
in its broadest possible sense, although 
the light produced from the explosion of 
one of these crackers is momentary. But 
assuming for the purpose of argument 
without deciding that they might bo 
treated as fire- works falling within R. 5, 
Cl. 7, of the statutory definition, we 
think that they should be treated as 
“toy fire works” within the rule just 
mentioned. As such they will be exempt 
from R. 35 imposing the necessity of a 
license. Wo therefore think that the 
learned Magistrate came to the right 
conclusion. Wo may observe that there 
is no technical evidence whatever as to 
those fire-works, and the only knowledge 
of their effect which \Ye have been able 
to obtain has been from the ignition of 
one of them in Court during the pro- 
gress of the arguments. We dismiss the 
appeal. 

g.p./r.K. Appeal dismissed, 

A. I. R. 1916 Bombay 64 (2) 

Batchelor and Suah, JJ. 

Jaya Madhav Kalavant — Appellant. 

V. 

Man junath Tai Chandu — Respondent. 

Second Appeal No. 23S of 1915, De- 
cided on 19th June 1916, from decision 
of Dist. Judge, Canara, in Appeal No. 203 
of 1913. 

Hindu Law — Succession — Dancing girl— 
Daughters are preferred to sons. 

In tho caso of a uaikiu or prostituto dancing 
girl, daughters aro profcroutial heirs over sons: 
5 M non IGl, Uel. on, [P C5 0 1) 

G. S, M ulgaokar —iol' Appellant. 

S. V. Palekat — for Respondent. 

J lidgment. — The question here is as 
to tho inheritance to the property of a 
naikin or prostitute dancing girl. The 
competition is between the daughter 
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and the son, and the learned District 
Judge has held that the daughter is the 
sole heir. Mr Mulgaokar, who appears 
for the son, has referred us to numerous 
decisions of the High Courts. Bub the 
only decision which is strictly in point 
is that of Kamakshi v. Nagarathnam 
(1) and there the learned Judges in a 
similar case held that the daughters 
are preferential heirs over the sons. 
The books have been searched on both 
sides, bub neither learned pleader is able 
to point to any decision of any High 
Court in which the ruling in ILamaksIii s 
case (I) has been differed from or ques- 
tioned. This ruling is in accordance 
with the observation in Steele s Laws 
and Customs of Hindu Castes, at p. 181, 
where we read: , 

“Children oJ dancinggirls are of their mother s 
caste . . . Daughters inherit the mother’s pro- 
perty in preference to sons.” 

We are the more ready to give effect 
to this opinion in the present case be- 
cause it comes from the district of 
Canara, and at p. 89, S. 361, of Strange’s 
Manual of Hindu Law as prevailing in 
the Presidency of Madras, it is stated 
that . . ^ ^ , 

‘^the property of a dancing girl will pass to bet 
female issue first and then to her male, as in 
the case ot other females.” 

Now at the time Strange’s Manual 
was published, what is now the Bombay 
District of Canara formed part of the 
Madras Presidency and there is no^ rea- 
son bo doubt that the customs incident 
to naikins in the Canara District are 
indistinguishable from those observed 
by similar classes further south. On 
the whole, therefore the present state 
of the law is in favour of the view taken 
by the learned District Judge whose de- 
cree must be confirmed with costs, this 

appeal being dismissed. 

n x> /-R IT Avveal dismissed, 

1 (1869-70) 5 M hTO I: 

A. I. R. 1916 Bombay 65 

Batchelor and Shah, JJ. 
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Parshottam Veribliai and ot/iers— De- 
fendants — Appellants. 

V. 

Ghhatrobsangji Mddhavsdngji TlidJcot 
—Plaintiff — Bespondent. 

Second Appeal No. 1128 of 1915, De- 
cided on 18th December 1916, from deci- 
sion of Disb. Judge, Ahmedabad, in Ap- 
peal No, 127 of 1914. 
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(a) Contract Act (9 of 1872), S 65-Scope 
— S. 65 does not apply to mortgage valid 
when made and till lifetime of moitgagor. 

Section 65 , Contiact Act, has no appiication 
to a case of transfer of proierty by way of mort- 
gage, where the transfer is perfectly valid when 
made and remains valid fora certain period of 
time fixed bv the law, i. e., the lifetime of the 
inort"a‘’or. * [P 65 C ; 2 P Ou C 1] 

(bf Transfer of Property Act (4 of 18»2), 
Ss. 58 and 62 — Mortgage valid upto lifetime 
of mortgagor by virtue of S. 28 of Act 21 of 
1881 — Mortgagee cannot recover money 
advanced — Broach and Kaira 'Incumbered 
Estates Act (21 of 1881), S. 28. 

Where a mortgage effected by a talnkdar 
becomes void under S. 'iS, Broach and Kaira 
Incumbered Estates Act, 1S81 after the death 
of the talukdar, the mortgagee is not entitled 
to recover back the monev advanced by 
him on the mortgage : 39 Bom. 358, List. 

[P 66 C 2] 

G. N. Thdkot — for Appellants. 

N. K. Mehtd — for Bespoodeut. 
Bdtchelor, J.— The suit out of which 
this appeal arises was biought by the 
plaintiff for a declaration that a deed of 
mortgage made in March 1894, by his 
father is null and void. The plaintiff 
also sought to recover possession of the 
property. The plaint stated that the 
plaintiff is, and his father was, a taiuk- 
dar of Kherda, and the mortgage-deed 
was void under S. 28, Broach and Kaira 
Incumbered Estates Act2i, of 1881 after 
the death of the mortgagor, the plain- 
tiff’s father. The defendants are the 
representatives of the original mort- 
gagee. The lower appellate Court has 
decided in favour of the plaintiff upon 
the main contention, and nothing has 
been said in the argument before us to 
lead us to doubt the accuracy of that 
conclusion. Under S. 28, Act 21 of 1881, 
it is provided that in circumstances such 
as we have here no mortgage shall be 
valid as to any time beyond the natural 
life of the mortgagor talukdar. 

Mr. Thakor however on behalf of the 
defendants, has contended that they are 
entitled to recover back the money ad- 
vanced by them on the mortgage and 
that until this restitution is made to 
them, the plaintiff has no right to reco- 
ver possession of the property. The 
learned pleader has relied in the first 
instance upon S. 65, Contract Act. That 
section however in my judgment is of no 
application. For the case before us is 
not a case where an agreement is dis- 
covered to be void or where a contract 
became void. The present is a case 

rather of a transfer of property by wa^ 

. 


GG Bombay Mohanlal v. Bai Kashi (Batchelor, J.) 1916 


•of mort.gaj^e, the transfer being perfectly 
, valid when made and remaining valid 
Ifor a certain period of time fixed by the 
jlaw, i. e., the lifetime of the mortgagor. 
^Then tlm learned pleader called in aid 
of his contention this Court’s decision 
in Jorcrhhai Jorahhai v. Gordhan Narsi 
(l). That case must however as I think, 
be distinguished. It was a case under 
the Bhagdari Act 1862, and the conside- 
ration for the mortgage failed ab initio. 
In tliose circumstances the Court held 
that it was open to the plaintiff mort- 
gagees to recover under the covenant, 
which provided that if there should be 
any hindrance or obstruction concerning 
the house, the defendants and their pro- 
perty, their heirs and representatives 
would be liable for any loss which the 
plaintiffs might suffer and for the 
moneys which the plaintiffs had ad- 
vanced. In other words, in that case, 
since the mortgage was void from the 
beginning, the event contemplated in 
the covenant had in fact happened, and 
the plaintiffs were entitled to take ad- 
vantage of that happening. The cove- 
nant in the present case is in form very 
like that in Javerbhai's case (1). It runs 
in these words : 

“If any manner of obstruction or hindrance bo 
caused or any claim or right be preferred as re- 
gards this land. I personally, my heirs and 
representatives and children are to be answer- 
able for your amount in respect of the mort- 
gage.” 

Bub it seems to mo impossible to say 
here that the event contemplated in the 
covenant has in fact happened. For the 
defendants actually obtained possession 
of the mortgaged property and retained 
possession of it until the death of the 
mortgagor, i. o., for a total period of 
about nineteen years. Now the parties 
to this mortgage and this covenant must, 
I think, be taken to have contracted 
with reference to the existing law, and 
the covenant must be read as limited to 
the time during which the mortgage re- 
mained valid under that law. During 
all that time, as I have said, there was 
no hindrance or obstruction or any other 
circumstance which could call the terms 
of the covenant into operation. It is 
true that the defendants’ term of pos- 
session has been shorter than it would 
have been if the law had been other- 
wise. But I cannot see how the defen- 
dants can lawfully complain of that. 

I. (1916) 39 Bom 368=28 1 0 442, 


They must in my view be regarded as 
having taken their chance as to the 
length of their possession. As the learned 
District Judge observes : 

“Presumably the mortgagor and mortgagee 
knew how they stood, and I suppose the mort- 
gagee took proper care of his interests in view of 
the uDsatisiactorv nature of his security.” 

I am of opinion, for these reasons, 
that the contract between the parties 
has effectually been carried out, subject 
to the law of the country according to 
which they must be taken to have con- 
tracted. It follows therefore that the 
defendants are nob entitled to any money 
compensation for handing over posses- 
sion to the plaintiff. The appeal there- 
fore in my opinion fails and should be 
dismissed with costs. 

Shah, J. — I am of the same opinion. 

g.p./r.k. Appeal dismissed,. 
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Alohanlal Nagji — Plaintiff — Peti- 
tioner. 

V. 

Bai Kashi — Defendant — Opponent. 

Civil Application No. 483 of 1915, De- 
cided on 2nd February 1916. 

Civil P, C. (1908). S 110— Suit for injunc- 
tion and declaration — Subject-matter of suit 
— Value of, exceeding pecuniary jurisdiction 
-~Suit lies in Second Class Subordinate 
Judge's Court — No representation as to real 
value is made. 

In tho Bombay Presidency it is open to a 
plaintiff to sno in a Second Class Subordinate 
Judge’s Court for a declaration and injunction, 
even though tho immovable property referred to 
or affected by tho injunction exceeds tho pecu- 
niary limit of that Judge, i. o., Rs. 6,000. 

Therefore, a plaintiff by suing for a declara- 
tion and injunction in a Second Class Subordi- 
nate Judge’s Court makes noithor directly nor 
indirectly any sort of repro'^entation to tho de- 
fendant ns to tho real or market value of the 
property to bo aflocted, as distinguished from 
tho fiscal value which, as tho law allows him to 
do, ho places upon tho relief which he is seeking: 
21 / C 783, -Ippk [P GS C 1] 

Setalvad and N, K, Alehta — for Peti- 
tioner. 

Jayahar and G. N, Thako}'--{ov Oppo- 
nent. 

Batchelor, J. — This is an application 
for leave to appeal to tho Privy Council 
the applicant being the original plaintiff 
in the suit. Tiie suit w’as filed for a 
declaration that the plaintiff was the 
adopted son of one Nagji Vithal and for 
an injunction restraining interference by 
the defendant. The suit was originally 
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instituted in the Court of the First Glass 
Subordinate Judge at Broach. It so 
happened that he was the only Subordi- 
nate Judge then at Broach, and by him 
the suit was transferred for hearing to 
the Second Class Subordinate Judge. It 
was contended by Mr. Jayakar that as 
the trial before the Second Class Sub- 
ordinate Judge was acquiesced in by the 
plaintiff, the result is the same as if the 
suit had been filed in the Court of the 
Second Class Subordinate Judge. That 
position has not been contested, and I 
will assume for the purposes of my judg- 
ment that this part of Mr. Jayakar’s 
argument is unassailable. The trial 
Court found in favour of the plaintiff 
and that decree was confirmed on appeal 
by the learned District Judge. But in 
the appeal to the High Court, which was 
heard by my learned brother Shah and 
myself, we came to another conclusion, 
being satisfied that there had been the 
exercise of undue influence by the plain- 
tiff. Therefore we reversed the decision 
of the lower Court and dismissed the 
plaintiff’s suit. From that decree the 
plaintiff now seeks to go in appeal to the 
Privy Council. 

The suit as instituted by the plaintiff 
was valued by him at the sum of Il.s.135, 
and this present application is met at 
the outset by the objection that the 
plaintiff cannot now be heard to say 
that, within the language of S. 110, 
Civil P. C., the amount or value of the 
subject matter in dispute on appeal is 
Ks. 10,000 or upwards. The argument 
is that since the plaintiff himself elected 
to value his suit at only Rs 135 and 
conducted it in the Court of the Subordi- 
nate Judge, the limit of whose pecuniary 


jurisdiction was Rs. 5,000, he cannot 
now contend that the subject-matter of 
the suit is worth Rs. 10,000. It is urged 
^ in support of this argument that the 
word “ subject-matter ” occurring in 
S. 110, Civil P. C., must be used in the 
same sense which the expression bears 
in S. 24, Bombay Civil Courts Act. This 
argument is based upon the decision of 
the Chief 'Justice and Beaman, J., in 
H.irjibhai v. Jamshedji (l). Thit was a 
suit brought in the Court of the Second 
Class Subordinate Judge for taking ac- 
counts, and the claim was valued at 
Rs. 101 for the purposes of court-fees 
and jurisdiction. The plai ntiff however 
1. (1913) 2L I C 783. 


in applying for leave to appeal to the 
Privy Council, alleged that the amount 
or value of the subject-matter of his suit 
was far in excess of Rs. 10,000. The 
Court decided against him, and, the scope 
of the decision is stated very clearly to- 
wards the end of Beaman J’s. judgment, 
where we read : 

“ We are therefore very clearly of opinioa that 
the proposition we began by stating is coirect, 
and has been supported by good reasoning in the 
case of Golap Sundari v. Indra Kumar Hazra 
(2). That proposition is that the amouut or 
value of the subject-matter of a suit can in no 
case exceed the limits of the pecuniary jurisdic- 
tion of the Court in which it . is instituted It 
follows that the amount or value of the subject- 
matter of a suit, for the purposes of S. 109, 
Cls. (a) and (b), and S. 110, Civil P. C., if that 
suit is instituted in a Court the pecuniary limit 
of whose jvrisdiction is Rs. 5,000, can never be 
greater than Rs. 6,000.” 

Though the facts of the present case 
are in some respects different from those 
of the application before the Chief Jus- 
tice and Beaman, J., notably in this res- 
pect that whereas that was a suit for 
accounts this was merely a suit for an 
injunction and declaration, yet I am not 
prepared to hold that the present appli- 
cation can be taken out of the scope of 
the decision in Hirjibhai v. Jamshedji 
(l), in so far as that decision interprets 
the words occurring in para 1, S. 110, 
Civil P. C. — I mean the words “the 
amount or value of the subject-matter in 
dispute on appeal to His Majesty in 
Council.” But even supposing that 
Mr. Jayakar is successful in bringing this 
part of his application within the ambit 
of the decision which I have quoted, it 
remains to consider whether the peti- 
tioner is not entitled to obtain leave to 
appeal under para. 2, S. 110. For the 
section enacts that a petitioner is so 
entitled if, in the circumstances which 
are now before us, the decree or final 
order must involve directly or indirectly 
some claim or question to or respecting 
property of like amount or value. For 
the purposes of the present argument we 
are assuming that the property affected 
by our decree exceeds in value the sum 
of Rs. 10,000. And the argument which 
we have to consider is, whether upon 
that assumption there is anything in the 
past conduct of the present petitioner 
which should, as by a species of an es- 
toppel, debar him from asserting and 
proving, if he can, that such is the value 
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of the property affected. In my opinion 
there is nothing which should debar him. 
And i n this respect the application is, 
I think, clearly distinguishable from the 
facts which wore before the Court in 
IJiTjihh'n's case (l). Tliat, as I have 
said, was a suit for accounts, and the 
plaintiff elected as his forum the Court 
of a Subordinate -Judge whese iiecuniary 
jurisdiction was limited to Ks. 5,000. 
The Court therefore, lor reasons which 
niay readily be appreciated, held the 
plaintiff hound by this action of his to 
acquiescence in the statement that the 
value of the subject-matter of his suit 
could not exceed Ks. 5,000. Here however 
onr facts are otherwise. 

The suit was, as I have said, brought 
only for an injunction and adeclaration. 
By a series of decisions of tliis Court, 
which are at present binding upon us 
and of which 1 need notice only the case 
of VocJiJiamu KesJiahai v. Vachhani 
Nanhha (3), it is the law in this Piesi- 
dency that it is open to a plaintiff to 
sue in a Second Class Subordinite Judge’s 
Court for a declaration and injunction 
even though tlie immovable property 
referred to or affected by the injunction 
exceeds the pecuniary limit, i.e., Rupees 
5,000 of the Second Class Subordinate 
Judge’s jin isdiction. That being so, the 
plaintiff in this case by suing in the 
Second Class Subordinate Judge’s Court 
seems to have made neither directly nor 
indirectly any sort of repro?onbation to 
the defendant as to the real or market 
value of the property to bo affected, as 
distinguished from the fiscal value which, 
as the law allowed him to do, he placed 
upon the relief which he was seeking. 
Admittedly, the decision in Birjibkai v. 
JaynsherJji (1) proceeds upon the reason- 
ing that a plaintiff should not be allow’ed 
to put inconsistent values upon the sub- 
ject-matter of his claims at different 
times according to the shifting character 
of his interests. But if I am right in 
■what I have already said, it will be clear 
that this reasoning cannot affect the 
present plaintiff, for the merely fiscal 
valuation which he put upon the injunc- 
tion and declaration which he sought is 
■wholly independent of the real or market 
value of the immovable properties. I 
am consequently of opinion that the 
decision in Ilirjibhai v. Jaynshedji (l) 
cannot he invoked so as to shut out the 

's.'flOOO) 33 Bom 307—1 I C lOS.' ' 
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present plaintiff from appealing to the 
Privy Council, if he succeeds in proving 
that the condition descril)ed in para. 2, 
S. 1 10, is in his case satisfied ; that is to 
say, if he can succeed in proving that 
tlie decree or final order must involve 
directly or indirectly some claim or 
question to or respecting property of the 
value of Rs. 10,000. 

In my opinion therefore he must have 
an opportunity of proving that that is 
the value of the property. As the afi5- 
davits which have been put in on both 
sides with reference to the question as 
to the value of the property are in 
direct conflict, we think it desirable 
to act under the powers given to us 
by O. 45, R. 5 of the Code. Under 
that rule therefore we refer to the 
Court of first instance the dispute as 
to the amount or value of the property 
which must be involved directly or in- 
directly by the decree or final order in 
this appeal. It is conceded that the 
Sutarel property is no part of the pro- 
perty in suit, which is concerned only 
with the property at Derol. The Court 
of first instance will take evidence and 
report on the question referred to it. 

Shah, J . — I entirely agree. 

G . P. / K . K . D i s p u te rem itted, 
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Lax77ii pt-itiv'TO Shrinivas Deshpande — 
Defendant — Appellant. 

V. 

VeyiJcatesh Tirmal Deshpande and 
Plaintiffs and Defendants — Res- 
pondents. 

Second Appeal No. 339 of 1911, Deci- 
ded on 21st July 1916, against decision 
Dist, Judge, Dharwar, in Appeal No. 233 
of 1908. 

(a) Hindu Law — Adoption — Severance with 
family of birth — Ercept for purpose of mar- 
riage all relationship is severed by, adoption. 

Though natural relationship is recognized for 
the purpose of prohibiting marriages within 
certain degrees of relationship, there is an entire 
cessation of the connexion of an adopted boy 
with tho natural father's family after adoption, 

[P71 Cl] 

(b) Hindu Law — Adoption — Dvyamushya- 
yana — Requirements — Only son can be 
adopted in this form — Agreement must be 
proved as fact — Except for the agreement 
this form does not differ from *'kevala." 

In tho nitya dvvamushyayana form of adop- 
tion, a stipulation that the adopted boy is tho 
son of both the adopter and the natural father 
is necessary, even where tho adoption is of the 
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only son of a brofber, and the a^reeinent must 
be pioved like any other que-^tion of fact. 

[P 7:^ G 1; P 75 C -21 

Such a stipulation forms the di-stingui-bing 
feature of a dvyamushyayana adoption, tbeie 
being no other difference in the cetcmony bet- 
ween kevahi and dvvamushvavana adoptions: 2L 

Ml 460; 22 Mad 39S; H iP C); 12 W R 

29 (P C); (lS49-ifc5--5) 1 il/ S D ^1 2 and id Bnm 

428, Dist. [P 73 C l] 

(c) Hindu Law — Adoption — Form — Pre- 
sumption — Adoption of only son of brother — 
Dvymushyay ana form cannot be presumed. 

There is no presumption of law that the only 
son of a brother, if given iu adoption, must be 
deemed to be given as a dvyamushvayana sou. 

rp 75 C- 2] 

Jaijahar and Nilkanth Aimaram — for 
Appellant. 

H. G. Coynji, G. P. Murdeshwar, 
Y. N. Nadkarni and K. H. Eelka) — for 
Respondents. 

Shaky J. — It is necessary in this case 
to state briefly the facts out of which 
the present second appeal arises. One 
Venkappa had four sods, Melgirappa, 
Konappa, Ramappa and Gurappa. These 
four brothers were divided many years 
ago. Ramappa, the third son of Venk- 
appa, had a son Hanmappa; and the 
fourth son, Gurappa. had two sons, one 
of whom was Kristappa. Kristappa had 
two sons Lakshmipatirao and Hanmappa. 
This Hanmappa was adopted by Rara- 
appa’s sou Hanmappa. He (the adopted 
son of Hanmappa) had a son Shrinivas- 
rao, and two daughters by his first wife 
Gangabai, and one daughter by his 
second wife, also named Gangabai. 
Lakshmipatirao had no male issue and 
is said to have taken Sluhnivasrao in 
adoption in the year 1846. It is the 
adoption of Shrinivasrao that is in dis- 
pute in this litigation. Lakshmipatirao 
died in 1846 leaving a widow Lakshmi- 
bai and the boy Shrinivasrao. Han- 
mappa, the natural father of Shrinivas- 
rao, died in l8o2, leaving a young widow 
Gangabai (his second wife), and three 
daughters. His 6rst wife had predeceased 
him. The surviving widow Gangabai 
died in 1898. The plaintiff Timappa, 
who is a great-grandson of Konappa, the 
second son Of Venkappa, filed the present 
suit in 1902 as a reversioner claiming 
Hanmappa’s estate after Gangabai’s 
death. He joined all the members of 
the four branches of the family of Venk- 
appa, including Hanmappa’s daughters 
and their sons, as defendants. 

Defendants 1 and 2 are the sons of 
Srinivasrao and are principally in- 
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fceresfced in contesting the plaintiff’® 
claim. Defendants 3, 4, 5 and G are 
H.mmappi's daughters and their sons. 
Defendants 7. 8, 9 and 10 represent Mel- 
girappa’s branch. Defendants 1 and 12 
belong to Gurappa’s branch, but to a 
sub-branch other than i hat of defendants 
1 and 2 and are opposed in interest to de- 
fendants 1 and 2. Defendant 13 belongs 
to Koiappa’s branch and is the brother 
of the plaintiff. The relationship of th& 
parties is given in detail in the genea- 
logical table (Ex. 813) attached to the 
judgment of the lower appellate Court. 
The plaintiff’s claim relates to the pro-^ 
perty of Hanmappa who was adopted in 
Ramappa’s branch. The property with 
which we are concerned is vatan pro- 
perty. The plaintiff claims to be en- 
titled to a fifth share in the prooerty 
and seeks to recover possession thereof 
with mesne profits after partition. His 
claim is made on the footing that the 
daughters of Hanmappa cannot inherit 
the vatan property in consequence of 
the provisions of Bombay Act 5 of 1886, 
that Shrinivasrao, the natural son of 
Hanmappa, was given away in adoption 
to Lakshmipatirao, and that Shrinivas- 
rao’s sons, defendants 1 and 2, have been 
in wrongful possession of the property 
after Gangabai’s death in 1898. It is 
common ground now that defendants 3 
to 6 have no right to the property in 
question; and it is not necessary to 
notice the defence made on behalf of 
some of them in the trial Court. Defen- 
dants 7 to 13 sided with the plaintiff, 
and claimed their respective shares as. 
reversioners iu the trial Court. 

Defendant 2 did nob appear. Defen- 
dant 1 contended, among other things,, 
that Hanmappa (Lakshmipatirao’s bro- 
ther) w'as not adopted by Hanmappa, 
the son of Ramappa, as alleged by the- 
plaintiff, that Shrinivasrao’s adoption 
by Lakshmipatirao, in 1846, was in the 
dvyamushyayana form, that their father 
Shr.nivasrao, and, afror his death in 
1885, they had been in adverse posses- 
sion of the property since 1852, and that 
the plaintiff’s claim was time barred. 

The trial 'Court found that Hanmappa 
was in fact adopted by Hanmappa, son 
of Ramappa, that Lakshmipatrao adop- 
ted Shrinivasrao in 1346 in the simple 
form (as a kevala datbaka) and not as a 
dvyamushyayana son of himself and 
Hanmappa, that the property belonged 
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to Hanmappa at the time of his death 
and that the claim was not time barred. 
Accordingly a decree was passed in favour 
of the plaintiff and other defendants- 
sharors for partition and possession with 
mesne profits against defendants 1 and 2 
in 1908. In tlie appeal by defendant 1 
to the District Court, the findings of the 
trial Court were affirmed except as to a 
part of the property. The lower appel- 
late Court confirmed the decree of the 
trial Court subject to a variation as to 
a part of the property in 1911. Defen- 
dant 1 preferred the present appeal to 
this Court in 1911. 

As regards respondent 12 (Ram- 
chandrappa), the appeal abates, as no 
steps have been taken in time by the 
appellant to bring the legal representa- 
tives of Ramchandrappa on the record, 
who died during the pendency of the ap- 
peal. In support of ths appeal Mr. 
Jayakar on behalf of the appellant has 
urged, firstly, that the adoption of 
Shrinivasrao by Lakshmipatirao must be 
presumed to have been in the dvyamu- 
shyayana form according to Hindu law', 
unless a stipulation to the effect that it 
was to be in the simple form was alleged 
and proved by the plaintiff; secondly, 
that apart from this presumption the 
documentary evidence in the case estab- 
lishes the fact that Shrinivasrao was a 
dvyamushyayana son of Lakshmipatirao 
and Hanrnappa; thirdly, that the plain- 
tiff’s claim is barred on account of the 
property having been in the adverse pos- 
session of Shrinivasrao and defendants 1 
and 2 since 1852; and, lastly, that no 
mesne profits should have been allowed 
to the defendants sharers. It is not dis- 
X)uted now that Hanmai)pa (brother of 
Lakshmipatirao) was adopted in Ram- 
appa’s branch as alleged by the plaintiff 
and found by the lower Courts It will 
be convenient to deal with the appel- 
lant’s contentions in the order in which 
I have stated them. 

As regards the first contention, it is 
based on the argument that according to 
Hindu law, when the only son of a bro- 
ther, divided or undivided, is adopted, he 
becomes a dvyamushyayana son of both 
tho brothers, the adopter and tlio giver, 
in tlie absence of a stipulation to tho 
contrary. It is further argued that 
though Hanmappa became a distant 
cousin of i.akshmipatirao after his adop- 
tion in Ramappa’s branch, he still re- 


mained the brother of Lakshmipatirao 
with the result that the above rule of 
Hindu law would apply to Shrinivasrao’s 
adoption. Mr. Coyaji for the plaintiff 
has urged that the rule of Hindu law as 
stated by Mr. Jayakar has no application 
to the present case as Hanmappa’s natural 
relationship with Lakshmipatirao termi- 
nated on his adoption, and that he was 
related to Lakshmipatirao as a divided 
and distant cousin, when he gave his only 
son Shrinivasrao in adoption to Lakshmi- 
patirao. In other words, he maintains 
that Hanmappa was not Lakshmipa- 
tirao’s full brother in 1846 when Shri- 
nivasrao was given in adoption. He 
further contends that there is no such 
rule of Hindu law as stated by Mr. Jaya- 
kar, that a dvyamushyayana adoption 
is the result of a stipulation, that the 
stipulation must be proved in every case 
by the person who relies upon such an 
adoption, including the case of the adop- 
tion of an only son of a brother, and 
that unless the stipulation constituting 
the boy a dvyamushyayana son is proved, 
the adoption must be held to be in the 
simple form. 

After a careful consideration of the 
arguments on both sides it seems to me 
in the first place that Hanmappa cannot 
be treated as the nterine brother of 
Lakshmipatirao at tlie date of Shrini- 
vas’s adoption in 1846. It is undispu- 
ted and indisputable that Hanmappa 
lost all rights to the property of his 
natural father on his adoption in Ram- 
appa’s branch, that though thegotra did 
not change in this particular case, the 
degree of relationship was altered for 
the purposes of inheritance and the 
obligation to offer oblations underwent a 
similar change. Manu’s verse No. 142 in 
the ninth Adhyaya of his Smriti, which 
is quoted with approval both in the 
Mitakshara and the VyavaharaMayukha, 
is clear on the point. Mr. Jayakar how- 
ever, argues that the tie of blood or 
natural relationship, which is not in- 
cluded in the terms gotra, riktha, pinda 
or svadha used in the above verse, sub- 
sists even after the adoption. It is 
urged that for the purposes of marriage, 
for instance, the existence of the blood- 
relationship has to bo recognized, and 
there is no reason why it should not be 
recognized for the purposes of adoption 
under such circumstances as we have in 
the present ease. It seems to me how- 
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ever that the whole argument is oppos- 
ed to the conclusions in the Vyavahara 
Mayukha, Dattaka Mimansa and Dat- 
taka Chandrika. It is not suggested 
that there is anything in theMitakshara 
bearing on this point. After referring 
to the above text of Manu the conclu- 
sion is thus stated in the Vyavahara 
Mayukha: 

“ Even by the terms gotra (family), pinda- 
(funeral oblation), riktha (heritage) ahd svadha 
(shradha, etc.) are to be understood all the acts 
connected with the pinda or funeral oblation 
•due to the natural father; their extinction is 
pronounced. Prom this also follows (as a matter 
of course) the cessation of family connection 
with the uterine brother and the father’s brother 
and the rest: see Mandlik’s Hindu Law, p. 59.” 

It is significant that the word “sam- 
bhandha” is used in the original text by 
Nilkantha for the expression “ family 
connection'’ in the translation. The 
conclusion is also emphasised later on at 
p. 61 of the book by referring to the 
text of Manu as involving “an entii’e 
cessation of connection with the natural 
father and the rest," the expression cor- 
responding to the words “entire cessa- 
tion of connection " being “sambandh- 
matrinibritti." Further on in the same 
chapter with reference to marriage the 
conclusion is thus stated at p. 61 of 
Mandlik’s Hindu Law:" 

“ Further a marriage in the family of the 
natural father within seven degrees is altogether 
illegal according to this text of Gautama; with 
the paternal bandhus or kinsmen on the pro- 
genitor’s side up to the seventh degree and with 
chose on the mother’s side up to the fifth, etc.” 

Thus it is clear that the natural re- 
lationship is recognized for the purpose 
of prohibiting marriages within certain 
degrees of relationship in virtue of an 
•explicit text and opinion based thereon. 
The conclusions in the Dattaka Mimansa 
and the Dattaka Chandrika on this point 
are generally to the same effect; see 
Dattaka Mimansa, S. 6, paras. 6, 7, 8, 
10 and 11. and Dattaka Chandrika, S. 2, 
paras. 17 and 18 — Stokes’ Hindu Law 
Books, pp. 599-600 and 640 respectively. 
These passages establish clearly that 
thougn the natural relationship is re- 
cognized for the purpose of prohibiting 
marriages within certain degrees of re- 
lationship, there is an entire cessation 
!of connection of the adopted boy with 
^natural father's family after adoption. 
It is not necessary in this case to decide 
— and I am far from deciding — that the 
disabilities arising from the recognition 
of natural relationship are confined to 


the question of marriage. I have how- 
ever no hesitation in holding that in 
spite of the natural relationship which 
originally subsisted between Lakshmi- 
patirao and Hanmappa, Hanmappa’s 
natural son Shrinivas, born long after 
Hanmappa’s adoption, would belong to 
Ramappa’s branch, and would pot be 
treated as Lakshmipatirao’s natural bro- 
ther’s son as if Hanmappa had not been 
adopted. This conclusion becomes clea- 
rer when regard is had to Manu’s text 
(Manu IX, 182) and the opinions based 
thereon, upon which Mr. Jayakar has 
relied mainly in connection with his first 
contention. The opinions expressed in 
the Mitakshara and the Vyavahara Ma- 
yukha in favour of the brother’s son 
are expressly based upoh Manu’s text 
(Manu IX, 182), which has been trans- 
lated as follows: 

” If among several brothers of the whole 
blood, one have a son born, Manu pronounces 
them all fathers of male issue by means of that 
son: see Stokes’ Hindu Law Books, p. 420 — 
Mitakshara, Ch 1, S. 11, para. 3G.” 

It is quite clear to my mind that no 
Hindu brother can be pronounced to be , 
a father of male issue within the mean- 
ing of this text, if a son is born to his 
brother, who is already given away in 
adoption long before the birth of the 
son. This text can refer only to the 
case of a son of a brother who is a bro- 
ther of the whole blood at the time of 
the birth of the son, and whose con- 
nection with the family of his own birth 
has not ceased on account of adoption; 
and as pointed out by Vijnaneshvara, 
“it is not intended to declare him son 
of his uncle," but to forbid the adop- 
tion of others if a brother’s son can pos- 
sibly be adopted." It follows therefore 
that the very foundation which is essen- 
tial for Mr. Jayakar’s first contention 
does not exist in this case. Shriniwas- 
rao, when born, was not Laksbmipati- 
rao’s brother’s son but his divided and 
distant cousin’s son. 

Assuming however in favour of the ap- 
pellant that Hanmappa. in spite of his 
adoption in Raraappa’s branch, can be 
treated as Lakshmipatirao’s brother of 
the whole blood at the time of Shrini- 
vasrao’s adoption by Lakshmipati, Mr. 
Jayakar’s contention that the adoption 
must be presumed to be in the dvya- 
mushyayana form as a matter of law 
unless a contrary stipulation in favour 
of a simple adoption is established, can- 
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nofe 1)0 accepfccil. I have p.lready set 
forth the rival ooafcoQfcions of the par- 
ties on this point. Mr. Jayakar relies 
u[)on the o'^servation in i\Iayno's Hinrlu 
Tja'-v (S. L Ij, [>. lS-3, Ehii. 8} tnab an only 
son can be a'lopted as a d vyamusliya- 
yan.'v either l)y an express agreement 
tliab his relabionsliip to his natural 
family bliall continue or when he is the 
only son of a brother taken in adoption 
by another brother, in which case the 
double relationship appears to bo es- 
tablished without any speecial contract. 
There are similar observations in other 
modern books which Mr. Jayakar has 
referred to: see, for example, Sirkar’s 
Hindu Liavv, p. 1G2, Edn. 4, and Tagore 
Law Lectures for 1888 on Adoption at 
p. 302. Mr. May no has I'efeired to 
several texts and casis in the foot-note 
in support of tliis observation; and it 
will be necessary to examine them brief- 
ly to see wlietlier in Himlu law without 
proof of an agreement a brother’s only 
son can be held to he a d vyamushyayana 
when adop'ed by another brother. 

Before [ do so however it will bo ap- 
propriate to state Mr. Jayakar’s argu- 
ment briefly, as it may help to restrict 
the scope of the examination of the texts 
and other authorities. His argument is 
that adoptions are of two forms, one 
simple (kevala) and tho other d vya- 
mushyayana. Tlie d vyamushyayana ad- 
options are of two kinds, nit ya and anity a. 
According to him the nitya d vyamush- 
yayana is the result of a stipulation that 
the boy shall bo the son of both (fathers.) 
The anitya dvyamushyayana is not the 
result of any agree iient, but arises when 
the ceremony of tonsure lias been per- 
formed in the natural family of tho ad- 
opted boy and w’hon the boy belongs 
originally to a diCferont gotra. This 
form of dvyamushyayana, it is conceded 
by Mr. Jayakar, is obsolo e, and in any 
case it has no a pplication to tho present 
case. Mr. Jayakar liowover argues that 
tho case of an only son of a brother is 
an oxcop im to tho general rule that 
there should be a stipulation in tho case 
of a nitya dvyamushyayana ado|)tion, 
and that in his case it sh )uld i)e pre- 
sumed to be a dvyamushyayana adop- 
tion without proof of any stipulation. 
Thus it is necessary to consi ier whether 
such an exception is recognized in any 
of the texts and decided cases and whe- 
ther, apart from texts and precedents, 
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on principle such an exception could 
be recognized. 

As regards the texts the "Mitakshara 
is silent on the point. The dvyamushya- 
yana son mentioned by Vijn inesvara is 
not the dvyamushyayana son which 
later writers refer to, and admittedly 
the species of a dvyamushyayana son 
referred to by Vijnanesvara is obsolete 
and has notliing to do with our present 
point. The Vyavahara Mayukha does 
not refer to any such exception. It lays 
down that 

‘ diittak I or given son is of two sorts: (1) kevala 
(simplej and (2) d vyamu^bya) ana son of two- 
fathers. The first is one given without any 
condition, the second is one given under the 
condition that son belongs to us both; MandUk*^a 
Hindu LaA’, p. S'*.” 

The word used for condition is sanvid. 
Tl)en after a long discussion about the 
doubt raised by some that the simple 
(kevala) adopted son does not exist, the 
conclusion is thus stitel at p. 62: 

“Thus tho simple a topic i sou and a son of two 
fathers b'3 ng o-tuibli'.he.l, tho sanvid or condi- 
tion (in tho case of tho d vyaniU'h> avana) to 
tho effect th.it ho shall belong to us both is like- 
wise e-iiabhshcd, because (in the condition 
there is a visible object, namely, that) the 
adopter may know him to be tho son of both tho 
fathers. ’ 

Tliere is no exception to this rule 
stated anywhere by Nilkantha in the 
chapter on adoption. Tlio rule is stated 
in unequivocal terms. Mr. Mayne refere 
to tlio Vyavahara Mayukha in his foot- 
note, but I am unable to say that the 
reference supports tho conclusion stated 
there. I attach great importance to the 
circumstance that the Vyavahara Ma- 
yukhii recognizes no such exception as ia 
point of authority so far as the present 
point is concerned; tho Vyavahara 
Mayukha ranks next to the Alitakshara. 
The Dattaka Mimansa also fails to lend 
any support to tho contention. The 
passages relied upon are s. ii, paras, 
37, 38, 44 and s. vi, paras. 34 — 3(3 and 
47 and 48 (Stokes’ Hinuu Law Books, at 
pp. 564, 555, 608, G09 and 612). It i& 
really not necessary to examine these 
passages in detail. They refer to the 
propriety or even the necessity of 
adopting the son of a brother, when 
there is one, even if he be the only son 
and it is pointed out that the prohibi- 
tion against the adoption of an only son 
does not apply to the case of a brother’s 
only son. There is nothing in these 
pissages. so far as I can see, to indicate 
whether in the opinion of the author in 
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the case of a brother’s only son there is 
no need for a stipulation or condition. 
On the contrary in S. vi. para. 41 there 
is an indication that a nitya d\ 
shyayana adoption is the result of the 

“stipulation that this is the son of the two 
(the natural father and the^adopter).” 

In the Dattaka Chandrika the pas- 
sages referred to are s. i— 27, 28, iii 17 
and S. V— -33 (Stokes’ Hindu Law, 
pp. 63i5, 636, 650 and 651 respectively). 
The passages most favourable to the 
appellant are paras. 27 and 23 in s. i. 
No doubt the adoption of a brother’s son 
is directed and the difficulty arising 
from Vasishtha’s text relating to the 
prohibition against the adoption of an 
only son is avoided by a reference to 
d vyamushyayana form of adoption in 
these terms: 


raushyayana sons at pp< 533-536. It is 
stated at, T). 535 that: 

“if it so happened that the adopled ?on belonged 
to the famils of the adoptive fatlieu if for in- 
stance, hewas the sou of a bioiher, then the 
law regirding a dv \ aniusnyayan.i may be called 
into operation and all its consequences must 
be strictly adhered to.” 

The proposition is broadly stated, and 

1 bUof. if. <a friiA if at all. 


as regards the brother’s son only. Bub 
if regard is had to the context, I do nob 
think that it can be accepted as support- 
ing the appellant’s contention. The 


author observes that 

*‘tbe rou of two fathers seldom exists in prac- 
tice and that there is a tendency to devise 
means lo extinguish the double hliul relation- 
ship aUogetber.” 

Toe last treatise that I need refer to is 


Golap Chandra Sharkar Sastri s Hindu 
Law. At p. 162, Edn. 4 of this book, 
the learned aubher observes that 


“For the text in question is applicable to a 
case other than that of the dvyainusbyayaua, 
the extinction of the lineage contemplated in 
the clause of the text containing the reason, 
would not take place.” 

There is nothing to show that in the 
opinion of the author, there is no need 
for a stipulation in the case of the adop- 
tion of the only son of a brother in the 
dvyamushyayana form. It seems to me 
that these texts taken as a whole do nob 
support the appellant’s contention, bub 
establish that in the dvyamushayana 
form of adoption a stipulation that the 
boy is the son of both the adopter and 
the natural father is necessary. In fact 
such a stipulation forms the distinguish- 
ing feature of a dvyamushyayana adop- 
tion, there being no other difference in 
ohe ceremony between kevala and dvya- 
mushyayana adoptions. Among the trea- 
tises on Hindu law, the passage in 
Strange’s Hindu Law, Vol. 1, p. 86, no 
doubt appears to be in favour of the 
appellant. Bub it mainly rests upon 
the authority of the Dattaka Chandrika, 
which I have already dealt with. The 
passage at p. 107, Vol. 2 of the same 
work does not touch the point in ques- 
tion. The passages in Steele’s Law and 
Custom of Hindu Castes at pp. 45 and 83 
refer to the prohibition to adopt “an 
only son, a youngest or an eldest son * 
and to the exception made in^ favour of 
a brother’s son. But there is nothing 
therein which throw's any light on the 
present point. Sarvadhikari s Treatise 
on the Hindu Law of Inheritance con- 
tains a reference to the subject of dvya- 


“if an onlj' son of one brother be adopted by 
another brother or his widow, he becomes, by 
operation of law, tbe son of two hithers an ex 
press sCipalation being unnecsssiry. 

The only authority cited in support 
of this view is the case of Krisknci v. 
Paramshri (l). But this case only 
decides that the power of giving and 
taking on only son in adoption in the 
d v> amushyayana form is nob confined 
to brothers, but may also be exercised 
by their widows. There is no other 
authority cited in suppoit of tbe piopo- 
sition. I may here mention that the 
same learned author refers to the Mita- 
kshara. C. l, s. x, paras. 1 to 3, in 
support of a somewhat similar remark 
in his book on adoption (Tagore Law 
Lectures for 1888). But the dvyamu- 
shyayana son mentioned by \ijnane- 
svarain this part of his commentary 
is quite different from the dvyamushya- 
son we are dealing wdth. The dvyamu- 
thyayana son in the sense of the Mitak- 
shra is obsolete now*. It is also signifi- 
cant that at p 376 in the same bock his 
observations about the nitya dvyamu- 
shy^ay'ana and anitya dvyamushi a\ ana 
show that in the former theie must be 
a stipulation to that effect. The result 
is that there are observations in some 
of these books, which support the ap- 
pellant’s contention. But in this Pre- 
sidency we have to bs guided mainly by 
the Mitakshara and the Vyav»hara 
Mayukha supplemented by the Dutbaka 
Mimansa and the Dattaka Chandrika. 
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These learned authors do nob deal 
witli the Vyavahara Mayukha ab all, 
and so far as tlicy refer to the Dattaka 
Mimansa and Dattaka Chandrika, I am 
of opinion tii^t they are nob supported 
hy them. But above all there is no 
precedent in favour of their view from 
this Presidency and it seems to me that 
it is nob safe to accept their opinion on 
this point so far as Western India is 
conceined where by far the common 
form of adoption is the simple (kevala) 
forin, and nob the'dvyamushyayana form. 
It is pertinent to note here that the 
view as to the prohibition against the 
aloption of an only son in this Presi- 
dency, which is to a large extent con- 
nected with the present point, has been 
somewhat different from that which 
obtained in other Presidencies until 
their Lordships of the Privy Council 
pronounced in favour of the validity of 
the adoption of an only son in 1899: 
see Sri Balusic Guridingaswami v. 
Sri Balnsu Ramalakshmamma (2). This 
consideration also affords a reason for 
nob accepting too readily the opinions 

en this point expressed in these books 
on Plindu law. 


1 now come to the decided cases 
which Mr. Mayne refers to and some o 
which have been referred to in tin 
course of the argument. The most im 
portant is the case of Wooma Daee v 
Ookul-inun-J^ Dass (3). Their Lordships 
after referring to certain passages ir 
the Datfaka Mimansa and Dattakr 
Chandrika, concede that 

they do in terms prescribe that a Hindi 
wishing to adopt a son sdall adopt the sor 
of his whole brother, if such a person be ir 
•existence and capable of adoption, in preforenci 
to any other person; and qualify the otherwise 

fatal objection to the adoption of an onlv son ol 
the natural father by saying that, in the' case ol 
a brothers son. he should, nevertheless, bo ad- 
opted in preference to any other persons as n 
ovyamushyayana, or son of two fathers.” 

^ The point that was decided was that 
uhe directions contained in these texts 
were not mandatory and that an adop- 
tion, though not in conformity with 
them was valid'. So far it seems to 
that their Lordships do not consider i 
decide the point which we have to di 

cide in this case. But further on the 
Jjordships observe as follows: 

-- Again, to constitute a d vvamushavavar 
-^hcro must ho a special agreomont between tl 
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two fathers to that effect ; or ihe relation must 
result from some of the other circumstances in* 
dicated by Sir William MacNaghten at p. 71 of 
his Principles and Precedents.” 

The passage at p. 71 of the book shows 
that a dvyamushyayana adoption 

may take place either by special agreement that 
the boy shall continue son of both fathers, when 
the son adopted is termed nitya dvyamushya- 
yana; or otherwise, when the ceremony of tonsure 
may have been performed in his natural family, 
when ho is designated anitya dvyamushyayana.’* 

Thus the observations of thei? Lord- 
ships of the Privy Council, instead of 
favouring the appellant’s contention, 
favour the view that a nitya dvyamu- 
shyayana adoption can take place only 
by special agreement to that effect. No 
exception to this rule is mentioned either 
in the judgment or in Sir William 
Macnaghten’s Principles and Precedents, 
apart from anitya dvyamushyayana ad- 
option which stands on a different foot- 
ing altogether. The other case is the 
case of Nilmcidhiib Doss v, BishuTnber 
Doss (4). The question that their Lord- 
ships had to decide was, as observed at 
p. 97 of the report, whether the respon- 
dents in the case had established that 
there was in fact an adoption of Ram- 
lochan Dass by Goorooprashad Dass. 
On a consideration of the evidence their 
Loidships held against the respondents. 
The question to be considered was purely 
one of fact, and the presumptions refer- 
red to at pp. 100 and 101 of the report 
are presumptions of fact and not of law. 
The presumption that no sonless Hindu 
will fail to adopt a son or to make pro- 
vision for an adoption is not strong, and 
the other presumption that he would 
not break the law by giving in adoption 
an eldest or only son or allowing him to 
be adopted otherwise than as a dvyamu- 
shyayana or son to both his uncle and 
his natural father referred to in con- 
trast with the first cannot bo treated as 
much stronger than the first. These ob- 
servations must he taken with reference 
to the context and cannot be properly 
taken out of their context and treated 
as propositions of law. Their Lordships 
have decided in the case already referred 
to that these rules of law are not man- 
datory but merely directory. It may be 
that in appreciating evidence as to the 
fact of a particular adoption, the Court 
may he satisfied with less proof in the 
case of an eldest or only son of a brother 
yian jn any oth er case in deciding whe- 
4. (1S69) 12 W R 29=13 M I A S5~{V 0), 
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ther that adoption was in the dvyamu- 
shyayana form or nob. But the case 
cannot be treated as deciding that as a 
matter of law there can be a dvyamu- 
shyayana adoption without a stipula- 
tion or condition to that effect between 
the giver and the adopter, when both of 
them are brothers and when the boy 
happens to be the only sons of the giver. 

The other cases referred to by Mr. 
Mayne do not carry the point any fur- 
ther and need not be discussed. It will 
foe enough to state that the decision in 
Permaul Naicken v. Pottee Ammai (5) 
is based upon the remark in Strange’s 
Hindu Law, Vol. I, p. 86, which I 
have already dealt with. There is no 
decision of this Court bearing on this 
point. Certain observations of Ranade, 
J., in the case of Basava v. Lingan- 
gavda (6) have been relied upon. But I 
feel quite clear on a consideration of 
these observations that they do not 
touch the point in question; and that 
there was no occasion then to consider 
the present point. It is significant that 
Ranade, T., refers to this lorm of adop- 
tion as having become generally, if not 
altogether, obsolete in this Presidency. 
The result of all these decisions taken 
together seems to me to support the 
conclusion that a nitya dvyaraushyayana 
adoption is always the result of an agree- 
ment to that effect, and that there is no 
exception to the rule. 

If we consider the question apart 
L'om texts and precedents, it is clear 
that there is really no foundation for 
the appellant's contention. The theory 
is that according to certain texts of 
Hindu law the adoption of an only son 
is absolutely prohibited. How is the 
adoption of a brother’s only son. who 
would naturally and obviously be the 
most suitable boy to adopt, if he were 
otherwise eligible, to be justified ? The 
only way that the commentators could 
suggest was the one which in fact they 
did suggest, viz., that the adoption could 
be in the dvyamushyayana form. But 
the supposed prohibition of the adoption 
of an only boy no longer exists. There- 
fore there is nothing to be avoided while 
giving an only son, or even an only son 
of a brother, in adoption. Besides, the 
direction as to adopting a brother s son 
in preference to any other boy has been 
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held long since to be a recommendation 
and not an imperative command; and 
there is no reason to suppose that the 
direction as to adopting a brother’s son 
has been ever treated in this Presidency 
as anything more than a recommenda- 
tion, Under these circumstances there 
would be no ground for presuming that 
the only son of a brother, if given in 
adoption, must be deemed to be given as 
a dvyamushyayana son. It is open to 
that brother to give his only son in ad- 
option to a stranger if he chooses. It is 
equally open to him to give him to his 
own brother, if so minded. The pressure 
upon his conscience, if any, would be 
much the same in either case from the 
point of view of Hindu sentiment. If 
there is need to prove an agreement to 
support the plea of dvyamushyayana 
form of adoption in one case, there is, in 
my opinion, equal need for proof of such 
an agreement in the other cases. On a 
careful consideration of all the argu- 
ments for and against this point I have 
come to the conclusion that in every 
case of a dvyamushyayana form of ad- 
option, there must be an agreernent to 
that effect, and that the agreement' must 
be proved by the person setting up the 
dvyamushyayana adoption, like any 
other question of fact, as much in the 
case of the adoption of an only son of a 
brother as in any other case of such an 
adoption. I refer here, of course, to the 
ease of a nitya dvyamushyayana. An 
anitya dvyamushyayana is undoubtedly 
independent of an agreement; but with 
that we have nothing to do in this case. 

The second contention relates to the 
question of fact. Mr. Jayakar has urged 

that having regard to Exs. 835, 833, 
834, 144 and 120 it is clear that the 
adoption of Shrinivas was in the dvya- 
mushyayana form. Both the lower 
Courts have considered this and other 
evidence and arrived at the conclusion 
that the adoption of Shrinivas was in 
the simple form and not in the.dvyamush- 
yayana form. These documents have 
been read to us, and I am unable to say 
that the finding of fact is nob justified. 
There is no evidence of any stipulation 
between Lakshmipatirao and Hanmappa 
that Shrinivas was to be the son of both 
of them. The yadi, which is in the 
nature of a will, of Lakshmipatirao 
(Ex. 835) made in 1346 does not refer to 
any such stipulation. There is nothing 
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to show tbafc Hanmappa treaterl Shri- 
nivas a (]vy:iiiiUbhya>ona son during 
his lii'etinio iif) to IHoi. Tiio st ifcements 
of f jakslunil) I i, Shrinivas and Gangahai 
after H inmappa’s deatli do not estal)lis!i 
tlie plea of a dvyamusliyayana adoption. 
There is no reason to suppose that the 
presumption mentioned by their Lord- 
ships of the Privy Council in Ndma- 
diiub s case (4), above referred to, has 
not been properly considered by the 
lower Courts in appreciating this evi- 
dence, Further, with reference to this 
presumption it has to be remembered, as 
pointed out by Sir Charles Sargent, C.J., 
in the Full Bench case of IVoman 
ghupalt Bora v. Kridiuaji Kashira] 
Bora (7); 

“that up to tlio timo wbon Lal.'imnppa v. 
fii'Lvn (H) was tlcoiflod with the exception of the 
opinion expressed l)y Sir Joseph Arnoulcl . . . 
the adoption of .in only son bad been regarded 
by the late Sadar Adalat and by Ibis Court as 
Talid.” 

The case of Laksma ppa v.liamava (S) 
was decided in IbTo and the opinion of 
Sir Joseph Arnould was expressed in 
1869. The ()resumption tlieiefore can- 
not be said to bo particularly strong in 
favour of the appellant. I’or all these 
reasons, I think the concurrent finding 
of the lower Courts on this point must 
he accepted by us in second appeal. 
The next contention relates to thn plea 
of limitation. This suit is admittedly 
governed by Art. 1-U, Limitation Act, 
1877, and the suit liled in 1902, within 
four years of tlio widow's dcatli, would 
bo in time. The reversioners would not 
be affected hy any adverse possession 
against the widow during her life : see 
liuvrJiordas I'nvdravavc/as v. Parvatt- 
hoi (9). But it is argued for the appel- 
lant that before the Limitation Act of 
1871 came into force, the title to this 
propeity was acquired hy Shrinivasrao 
and the l ight to sue him had become 
barred within the meaning of S. 2 of 
Act 15 of 1877, in virtue of the Limita- 
tion Act 1-1 of 1859, on account of Srini- 
Taerao's adverse possession for over 12 
years. The lower Courts have found 
that, assuming Shrinivasrao’ possession 
to have commenced in 1852, it was not 
adverse to the widow Gangahai and that 
her right to sue him had not become 
barred in ISid u hen the limitation Act 

7. (lft<)0) M Horn 21'). 

8. (1875) 12 B 11 (; R 80-1. 

9. (18U9) 23 Bom 725=2G I A 71 (1* C). 


of 1871 came into force and when 
Art 112 entitling a Hindu reversioner 
to sue within 12 years from the date of 
the widow’s death w’as introduced for 
the first time in the Limitation Act of 
1871. ;Mr. Jayakar has relied upon the 
same documencs (Fxs. 833, 834. 144 and 
12U) and an order (Ex, 84G) made 
on the mamlabdar’s report, as showing 
that the possession of Shrinivas must bo 
held to be adverse to Gangahai since 
1852. 

This again is largely a question of 
fact. Though several cases have been 
cited in the course of the argument it is 
not necessary to refer to them. Both 
tlie lower Courts have come to the con- 
clusion that the possession of Shrinivas- 
was not adverse. Having regard to the 
fact that Gangahai was a young widow 
about 20 yeais old in 1852, it was quite 
natural that she would like the manage- 
ment to be carried on by Jjakshmibai 
who was about 32 years old then or by 
Shrinivas who was about 18 years of 
age. It did nob matter to her that the 
Bevenue Authorities at the time dec- 
lined to recognize Shiinivasrao’s adop- 
tion by Laxmipatirao and entered 
Shriniviis’s name in the'rovenue records 
in jdaco of Ilannjappa’s name as his na- 
tural son. Out of all the agnates in the 
family, she would naturally turn to- 
Lakshmipatirao’s branch for assistance 
after Hanmappa’s death. The state- 
ments above referred to show that 
Gangahai believed that she was an 
heiiess to the property of Hanmappa 
and consented to the management by 
Lakshmibai. It would not matter to her 
wiiether Lakshmibai managed the pro- 
perty or Shrinivas did so. They all ag- 
reed at the time as to the nianagement 
of the property, and there is no reason 
to suppose that the management was as- 
sumed by Shrinivas in 1852' in deroga- 
tion of Gangabai’s rights. Under the 
circumstances Shrinivas must be deemed 
to have been in possession of the pro- 
perty with the consent of Gangahai. 

Tliere is nothing to show that the pos- 
session \Yhich was permissive in the* 
beginning, became adverse more than 
12 years before the Limitation Act of 
1871 came into force. The earliest overt 
act, of which there is evidence, is the 
mortgage of 1862 otTected by Shrinivas- 
There is nothing to show that Gangahai 
had notice of this act or that under the 
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circumstances it was necessarily of such 
a natui’e as to alter the character of^ the 
possession. But this is well within 12 
years prior to the Act of 18< L. Tne 
Court would be slow to hold tnat pos- 
session which has commenced lawfully 
has subsequently become adverse to the 
rightful owner, unless the evidence 
clearly and unequivocally establishes 
the^act. There is nothing in the subse- 
quent conduct of the parties or in tne 
evidence to justify the inference^ that 
the permissive possession of Shrinivas 
became adverse to Gangabai more than 
12 years before April 1873. Mr. Jaya- 
kar has argued that the possession, if 
shown to have been adverse in 1862, 
should be presumed to be adverse even 
prior in 1862. But I am quite unable 
to accept this argument. It is clear to 
my mind that the possession was per- 
missive in 1852 and is not shown to 
have become adverse at any time for 
more than 12 years prior to April 1873. 
Thus assuming in favour of the appel- 
lant that prior to the Act of 1871 any 
adverse possession against the widow 
would be effective against the rever- 
sioners it is not shown that the 
widow right to sue was barred under 
Cl. 12, S. 1, Act 14 of 1859 before April 
1873. 

Mr. Coyaji has contended that having 
regard to the provisions of Bombiy Re- 
gulation 5 of 1827, under which no title 
by prescription could be acquired with- 
out enjoyment of the immovable pro- 
perty for 30 years, as also to the absence 
of any section in Act 14 of 1859 corres- 
ponding to S. 28, Limitation Act 15 of 
1877, defendant 1 or rather Shrinivasrao 
could not be said to have acquired a 
title to the property within the meaning 
of S. 2, Act 15 of 1877, before April 
1873. He relies upon Bangaoharya v. 
Dasacharifa (10). Shrinivasrao’s pos- 
session commenced in 1852 and he had 
not enjoyed the property for more than 
30 years in 1873. It is also contended 
by Mr. Coyaji, that even if the widow’s 
right to sue may have been barred in 
1873, the plaintiff’s right to sue could 
not be treated as barred within the 
meaning of S. 2, Act 15 of 1877, as the 
plaintiff claims as a reversioner in his 
own right and not under the widow. 
Thus his argument is that even if the 
nossession of Shriniva s be adverse to the 

10r(1913)T7^m 231=19 I 0 337. 
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widow for over 12 years prior to April 
1873, Shrinivas has acquired no title to 
the property and plaintiii’s right to sue 
was not barred in April 1873 within tho 
meaning of S, 2, Act 15 of 1877. It is 
really not necessary to consider this 
argument any further, in view of the 
conclusion I have arrived at on the ques- 
tion of adverse possession. Bub I am 
not at all sure that the p'aiiitiff's right 
to sue can be treated as barred, if the 
widow’s right to sue was barred before 
1873, w'ithin the meaning of S. 2, Act 
15 of 1877, as contended by Mr. Jayakar, 
and assumed by the lower Courts: sea 
Soul Bam v. Kanliaiya hal (il). 

Lastly, as regards mesne profits, ap- 
parently no objection was taken in the 
lower appellate Court to the decree of 
the trial Court on this point. The only 
ground upon which the claim of the de- 
fendants-sharers to mesne profits is now 
resisted is that they were not claimed 
by the sharers in their written state- 
ments. I do not think that it would be 
just to construe the pleadings strictly aa 
contended by Mr. Jayakar, The defen- 
dants-sharers claimed their respective 
shares, and it seems to me that on the 
pleadings it was open to the trial Court 
to allow mesne profits to all the sharers. 
The appellant has acquiesced in this de- 
cree in the lower appellate Court. I do 
not see any reason to disallow the mesne 
profits which have been allowed by the 
trial Court. The result is that all the 
contentions in support of the appeal fail, 
and that the decree of the lower appel- 
late Court is affirmed with costs. 

Batchelor, J. — I concur both in the 
conclusions and in the reasons of my 
learned colleague. 

G.P /r K. Decree confirmed 

11 . (1913) 35 All 227=19 IC 2yi=40 I ATi 
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Tehilram Girdharidas — Plaintiff. 

V. 

Longin D’Mello and another — Defen- 
dants. ' 

Original Civil Suit No. 546 of 1915, 
Decided on 21sb January 1916. 

(a) Mortgage — Moveable properly — Mort- 
gage can be effected by parole and property 
in chattels at once passes to mortgagee. 

A mortgage of moveables can bo as validly 
effected by parole as by a writing and the imme- 
diate effect of such a mortgage is to pass the pro. 
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pcity in the chattels mortgaged from the mort- 
gagor to the mortgagee. It is altogether unne- 
cessary that actual possession of the chattels 
should bo given. [P 80 0 “ij 

(b) Contract Act (1872), Ss. 108 and 178 
— Sections based on principles of estoppel — 
True owner cannot complain against bona 
fide purchaser for value 

Sections 108 and 178 are enacted for the protec- 
tion of bona tide purchasers and pledgees an I are 
grounded upon principles of estoppel. [R 84 C 1] 

If the true owner of property puts another in 
ostensible posses-^ion of it and holds him out to 
the world as being fully capable of disposing of 
and conferring a good title to it, and such a per- 
son does dispose of it, the true owner has no good 
ground of complaint against the bona fide pur- 
chaser for value. iP 84 G 1] 

(c) Partnership — Partners — Rights and 
liabilities of, inter se stated. 

Persons entering into agreements of partner- 
ship cannot be said to buy anvthing at all from 
each other. The most that any partner can be 
said to buy by putting money into a business in 
consideration of a partnership share in it is the 
right upon a dispute to a partnership account 
and division of any of the assets ultimately 
found due. [P 84 C 2] 

7’ advanced to T' a certain amount on the hy- 
pothecation of some press machines. Later on 
D entered iuto partnership with V. V there- 
after again took a fresh advance from T on the 
hypothecation of the same press. On a suit by 
7’, D, who had no notice of the transactions of 
V , with T resisted the suit on the ground that T 
could not proceed against his half-share in the 
press. 

JlehU that T was entitled to bring all the 
propelrtv in suit to sale under his mortgages. 

IP 85 C 1] 

Wadia and iV. J. Mehta — for PlaintilT. 

Eolaskar and Gupte — for Defendants. 

Judgment . — The plaintiff in this suit, 
a money-lender, claims to have a prefer- 
ential right over all the creditors of the 
deceased Gabriel F. Vaz in respect of 
certain hypothecated property, being the 
press machines and other accessories of 
the Minto Printing Press. The Oflicial 
Assignee, a party defendant in this suit, 
has taken no part in it. I suppose that 
is because the deceased Vaz has no other 
assets worth troubling about than the 
subject-matter of the present suit. The 
defendant D’Mello alleges that, on 3rd 
October 1914, he put Rs. 3,000 into what 
was thereon constituted a partnership 
between himself and Vaz for the working 
of the Minto Printing Press. He there- 
fore contends that the plaintiff’s claim, 
if in all other respects proved to be valid, 
must be restricted to a half-share of the 
assets of that partnership upon a proper 
winding-up. 

On the one hand the defendant con- 
tends that the writings of hypothecation 
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of 11th March 1913 and 27th February 
1915 are fabrications, and that, if there 
was any transaction at all between the 
piaintill and Vaz, it went no further than 
an ordinary money loan secured by pro- 
missory notes. On the other hand, the 
plaintiff contends that D’Mello paid no 
consideration whatever for his half-share 
in the partnership and tha’t if any trans- 
action of the kind actually occurred in 
October 1914, it was entered into design- 
edly in order to defraud him, A great 
deal of evidence has been recorded, much 
of it to prove the respective contentions 
I have just barely outlined and much of 
it directly to prove that the plaintiff not 
only obtained the hypothecation of the 
property in suit in March 1913 but actu- 
ally took constructive possession thereof 
by allixing boards on the premises an- 
nouncing to the public that ho was a 
mortgagee in possession. The defendant 
is not now in a position to prove that 
the plaintiff’s principal document, Ex.B 
in the case, dated 11th March 1913, 
was not what, on the face of it, it pur- 
ports to bo Vaz died on the night of the 
22nd or early morning of 23rd April 1915 
by his own hand. He appears to have 
taken poison on or about 19th April and 
succumbed during the night of the 22nd. 
D’Mello has no knowledge of the tran- 
saction evidenced by Ex. B in the case 
and can only argue upon general grounds 
that the writing of that date, viz., the 
11th March 1913, and the later writing 
of 27th February 1915. are fabrications 
made to support the plaintiff’s case. 
Exs. B and F, the document creating 
the second charge, are signed by Vaz. 
They are written in the vernacular, and 
the defendant’s suggestion is that the 
plaintiff got Vaz’s signature to papers 
the contents of which ho did not under- 
stand. I may briefly dismiss the evi- 
dence and state my conclusions upon it. 
I see no reason on this record to hold 
that Exs. B and F are not genuine 
papers, although I confess that I view 
them and their proprietor, the plaintiff', 
with considerable suspicion. Nor do I 
seo any sufficient reason to doubt but 
that D’Mollo paid Rs. 3.000 on 3rd Octo- 
ber 1914 asconsideration for a half-share 
in the partnership thereupon constituted 
and evidenced by the partnership deed of 
that date, Ex. 3 in the present case. 

There has been a great deal of dispute 
over the payment of this consideration. 
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and the fact that the deed bearing date 
3rd October is said, by some oE the wit- 
nesses, to have been executed on the 5th. 

I attach little or no importance bo these 
matters. I am satisfied that D’Mello 
gave valuable consideration for his share 
in the partnership, thenceforward inten- 
ded to work the Minto Printing Press. I 
am further satisfied that D’Mello had no 
notice of the plaintiff’s claim in October 
1914. It is possible that the plaintiff 
may have occasionally stuck up his board 
on the Printing Press, bub the evidence 
on behalf of the defendant is far too 
good and far too strong to allow me to 
entertain any doubt that a very great 
part of the plaintiff’s evidence on this 
point is entirely false. And the defen- 
dant’s evidence is such as to satisfy me 
that neither by means of these boards 
nor in any other way was notice given 
to D’Mello by the plaintiff of his alleged 
mortgage of the w'hole of the Printing 
Press plant. I could easily amplify my 
reasons for these conclusions, summarily 
stated, by an examination of the evidence 
more in detail, but I do not think it ne- 
cessary to do so. Speaking generally, 
wherever that evidence conflicts with the 
defendant’s evidence, I should not hesi- 
tate to reject the testimony given by the 
plaintiff, his nephew and his bhayas. 
With the single exception of Bapbista, 
who appears to have acted very much in 
the plaintiff’s interest in these matters, 
the whole of the plaintiff’s evidence is of 
a character inviting the comment that it 
is completely subject to his control. 

It is of the quality to be expected 
from witnesses of that class. On the 
other hand, the defendant, D’Mello, has 
not only given what appeared to me to 
be candid and straight forward evidence 
himself but has supported some of his 
contentions at least by the testimony of 
credible and unimpeachable witnesses 
such as Brewin and Templeton. There 
cannot be the least doubt, I think, but 
that D’Mello not only purchased a share 
in the partnership but immediately as- 
sumed predominant control of it, and 
from 3rd October 1914 to 19th April 
1915 was in effect the sole manager of 
the Printing Press without any notice 
or suspicion of the plaintiff’s claim to be 
a mortgagee of the entire plant. On 
19bh April 1915, becoming aware, I sup- 
pose, of Vaz’s intended suicide, the 
plaintiff and his men hastened to the 


Press to assert their rights and declare 
that the plaintiff was mortgagee in posses- 
sion. This led to a serious fracas on the 
morning of the 22Dd. Complaints were 
made in the police Court and the plain- 
tiff was fined for trespass. These being 
the material facts, all of which I hold 
to be proved beyond reasonable doubt, 
1 have to consider what is the legal 
position of the parties and to determine 
their relative rights and liabilities in 
the light of the facts so found. 

I should mention that the first mort- 
gage Ex. B, was for Rs. 2,000 at 18 per 
cent interest. On 27th February 1915, 
about three months after the partner- 
ship between D’Mello andVaz had been 
constituted Vaz is alleged to have bor- 
rowed a further sum of Rs. 1,000 from 
the plaintiff and to have executed a fur- 
ther charge, at the same time re-affirm- 
ing the earlier mortgage, by the docu- 
ment F in the present case. That paper 
contains no allusion whatever to w’bat 
was then an undoubtedly existing part- 
nership between Vaz and D’Mello. It 
contains a list of all the press plant and 
a statement that that plant had been as- 
signed by a writing to the plaintiff on 
11th March 1913. The rate of interest 
upon the total sum of Rs. 3,000 thus 
charged upon the plant of the Minto 
Printing Press was thenceforward to be 
12 per cent per annum. 

The case has occupied me a consi- 
derable time because it raises questions 
which have long interested me and upon 
the true legal answers to which I have 
for years felt much doubt. For that 
reason I have throughout suggested 
points and invited counsel to collect 
authorities bearing upon them, which 
might serve, if possible, to elucidate 
some definite and intelligible principle. 
I am much indebted to the industry and 
patience of the learned gentlemen on 
both sides, who have laid before me in 
this way a very great number of cases, 
both Indian and English, so enabling 
me to take a comprehensive survey of 
the whole of this most difficult and much 
vexed field of the law. Many of the 
cases cited proved to have no direct 
bearing upon what I understand to be 
the material question of law standing 
here to be answered, but all of them 
have illustrated other points of eqnity 
or law indirectly bearing upon the main 
question. 1 think that the result has 
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been to show how very oifticulfc it is to 
extricate, from the mass of authority 
thus onbanglerl by many converging and 
interpenetrating doctrines of the Eng- 
lish law, any satisfactory ground upon 
which to rest in this country at any 
rate, what seems to have become settled 
as tl^e legal doctrine of the mortgage of 
rnovoables. I have always felt almost 
insuperable theoretical difliculties in 
the way of making any such doctrine 
suit;ibl 0 for practical application by the 
Courts in this country indeed of its 
establishment at all as a proper ex- 
tension of the corresponding doctrine 
governing the mortgage of immovables. 

It might be thought that what is easy 
to state theoretically and administer 
practically in regard to immovable 
might ho as easy to state and apply in 
regard to moveable property. This is by 
no means the case, and w'ere the matter 
res Integra, I should have no hesitation 
in deciding upon grounds of public policy 
quite apart from theory, that the Courts 
have no business to recognise the mort- 
gage, in the wider sense of mere chat- 
tels. In the Statute law of India it 
would ho dillicult to find anything mak- 
ing it imperative upon Courts to ac- 
kn‘)\vledgo any such doctrine. In S. 3, 
T. P. Act, amogst other definitions, the 
definition of a choso-in-action mentions 
the hypothecation of tnovoahlos as though 
that wore an accepted part of the law 
of this country and again in the Stamp 
Act, S. 2, Cl. 7. the lik-o words are to ho 
found. Elsewhere I do not believe that 
it would be easy to discover in the 
sufficiently voluminous Statute law of 
this country any warrant for the asser- 
tion that the Courts of India are bound 
to recognise a mortgage of moveables. 
Nor after having considered the case- 
law. both of this country and England 
which has gone to establish that doc- 
trine, very carefully and critically for 
many years, am I able to discover any 
authority, in reason or equity, adequate 
to establish it. If however it is to be 
taken as a part of the law of India and 
in the existing state of the case-law^ 
[ suppose it must be then it is very neces- 
sary to examine the essential ingre- 
dients of the mortgage of moveables and 
so arrive at a clear understanding not 
only of the nature of the legal notion 
but of all its legal consequences in rela- 
tion to others who may have dealings 
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with or rights in the moveables so mort- 
gaged. 

We may take it on the authority of all 
the text- hook writers that a mortgage of 
moveables can be as validly effected by 
parole as by a wri'ing and that the 
immediate effect of such a mortgage is to 
pass the property in the ‘chattels mort- 
gaged from the mortgagor to the mortga- 
gee. It is all together unnecessary thatj 
actual possession of the chattels should! 
be given. Thus, unlike a mortgage ofi 
immovable property, which no matter 
what its value, can only be effected in 
this country by a writing or a transfer 
of possession, mortgages of chattels, hav- 
ing the effect of immediately transfer- 
ring the property thereunder from the 
mortgagors to the mortgagees can be 
made by mere parole and without the 
transfer of possession. It is only neces- 
sary to dwell for a moment upon this, 
in particular relation to the known 
conditions of life in India, to realise 
how heavily weighted such a doctrine 
must be with the gravest potentialities 
of mischief. I can hardly imagine any 
other legal doctrine that might be more 
mischievous or open a wider door to 
fraud and interminable litigation. There 
is no possibility, as far as I can see, of 
drawing any distinction between the so- 
called mortgages of moveables made by 
a few spoken words unaccompanied by 
possession and the like mortgages made 
by the most correct and artificial docu- 
ments accompanied by possession. 

The only possible justification which 
occurs to me for having accepted and 
enforced the principle of the mortgage 
of chattels in this country lies in the 
needs of considerable traders. Very 
true, in times of pressure and difficulty 
a trader may need large advances on the 
security of his stock in-trade, and that 
security might be withheld if the stock- 
in-trade, whatever it might be at the 
time the payment was called for, could 
not bo made primarily liable. Obviously 
too the creditor could not take more 
than symbolical possession of the stock- 
in-trade without defeating the very ob- 
ject of the loan. So that in cases of 
that kind there might be a reason for 
permitting the hypothecation of movea- 
bles on a large scale by the execution 
of properly drawn formal documents 
duly registered. But as the doctrine 
has boon imported in its entirety from. 
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England, ifcs application in this country 
must be regarded as co-extensive with 
its application in England before a 
plentiful crop of abuses had necessitated 
the passing of the Bills of Sale Acts. 
And in England it was quite enough for 
any one borrowing to hypothecate orally 
anything and everything of which he 
might then be or in future become pos- 
sessed as security for the loan. In such 
cases where possession is not taken, it is 
very easy to see practical difliculties of 
the most serious kind and put cases in 
which the results must be anything but 
equitable. Take the following two very 
simple illustrations of what is at the 
present moment passing through my 
mind, A being in need of money and 
possessing a gold watch goes out into 
the street and successively mortgages it 
to B, G, D and E, in each case for £5, 
the four transactions all occurring on 
the same day. Now, what are the re- 
sultant rights of the mortgagees B, C, D 
and E ? 

In England the text-book writers at 
any rate have gone the length of saying 
that once a mortgage of chattels is 
created all the subsequent dealings are 
to be treated on the same footing and 
governed by the same principles as the 
like subsequent dealings in relation to 
a mortgage proper. But analysis shows 
that that can hardly be the case where 
chatties are made the subject of what 
is called a mortgage immediately trans- 
ferring the legal estate because we come 
at once in conflict wfth the principle to 
which expression is given in Ss. 108 and 
178, Contract Act. The mortgage of 
chattels, whether by parole or by a 
writing, instantly transfers the pro- 
perty in the goods from the mortgagor 
to the mortgagee that is to say, im- 
mediately on payment of the price, 
or loan or mortgage advance. But let 
this be regarded from whatever point of 
view be chosen, it works out to this and 
nothing else: that every hypothecation 
of that sort is an out-and-out sale sub- 
ject to a condition that the vendee will 
re-sell the chattel to the vendor at a 
certain price and upon certain condi- 
tions. But if it be an out-and-out sale, 
then in the case supposed the chattel 
mortgaged remains in the possession of 
the vendor with the consent of the ven- 
dee and each subsequent oral mortgage 
becomes a sale in turn. In the case 
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supposed, there could be no possibility 
of such circumstances existing us would 
put the second, third and fourth mortga- 
gees, 1 respectively, upon guard, while 
the possession of vendor would in each 
case be with the consent of the true 
owner. So that as far as I can see, 
in law the last mortgagee would be 
the only owner of the watch and the 
three prior mortgagees would have no 
claim upon it whatsoever. Or upon an- 
other view the first mortgagee might have 
the better claim and the others none. 
It could hardly be said that like the 
puisne mortgagees of real estate each had 
no more than a right to the equity of 
redemption. For that altogether ignores 
the very salutary and necessary principle 
of S. 178, Contract Act, regulating what 
actually occurs when these mortgages of 
chattels are effected. The subject is 
doubtless confused by substituting the 
word ‘mortgage* with all its legal associ- 
ations for the word ‘sale.’ But slurring 
over difSculties by the use of this or 
that word or the application of special 
terminology to the matter in hand is 
but too shallow a way of dealing with 
what is really going to the root of the 
principle. And the second illustration 
I give is that of a trader in active busi- 
ness to whom A lends, let us say, £1000 
on the general faith of his solvency as 
exhibited by his possessions and more 
particularly by his stock-in-trade. Ten 
days latsr, B advances the same trade 
£1000 upon an oral mortgage of every 
stick and chattel of which he is then or 
may in future be possessed. 

And later the trader becomes bankrupt 
or A takes out execution against him. 
Adopting the law of the mortgage of 
chattels, it is obvious that in both cases 
B will be the secured creditor with all 
pi’eferential rights over A if in the former 
he has demanded the possession a day 
before the bankruptcy, though I am 
entirely at a loss to see what superior 
equity he has. It may be argued that 
A has been lending money upon the faith 
of reputed chattel possessions and takes 
his risk of their disappearing before he 
seeks I'epayment. That is undoubtedly 
true. On the other hand, apart from 
the doctrine of the mortgage of move- 
ables and assuming that the possessions 
(chattels) upon which the money is 
really, though not in so many words 
stated to be, lent in specie at the time 
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the loan falls due, and supposing there 
is no question of preference, it is obvious 
that a creditor's remedy is exactly the 
same at h)W whether there be or he not 
any hypothecation, that is to say, in 
any money-decree a creditor may attach 
and sell any or all the property of his 
Judgment-debtor. It thus becomes clear 
that it is only for the purposes of pre- 
ference that there is the least need for 
this hypothecation of moveables. 

And then, again, it could only be in 
cases where they, or, at any rate, a part 
of them or substitutes, in law their equi- 
valents, exist in specie at the time the 
(juestion of priority arises, that the 
hypothecation can be of value to the 
mortgagee. So that it really comes to 
this: that quite apart from any true 
equity, the creditor, who has been wise 
enough to stipulate in so many words 
that the money he advances is advanced 
on everything chattel which the borrower 
may then or thenceforward possess, is to 
have preference on that account over 
equally bona fide lenders, unaware of the 
oral contract,. who have not been far- 
sighted enough to make such a contract 
of their own at the time of the advance; 
and it certainly appears to me that here 
wo are faced with a very real difficulty, 
and with a doctrine of law, which, car- 
ried out logically, would certainly do 
more injustice than justice. For a man 
in a seemingly good way of business 
might go on for years borrowing money 
from creditors lending in good faith upon 
his apparent prosperity, while in fact 
everything moveable belonging to him 
may have been hypothecated orally to 
some other and earlier creditor, and so 
upon a case of preference arising, all 
later creditors would be unable to re*- 
cover any part of their money; or in the 
event of each of them in turn having 
stipulated for the like hypothecation of 
all the debtor’s moveables, a problem 
would arise, as I have already indicated, 
of which I do not believe any logical 
legal solution is possible. 

I have felt it necessary to indicate, 
indeed within the compass of a judg- 
ment I can do little more than indicate, 
some points and lines of reasoning, 
which, being thoroughly exhausted and 
followed up, have convinced me that it 
is eminently desirable that the law of 
hypothecation or mortgage of moveables 
is in need of radical reform. This law, 
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it is to be observed, has been transferred 
bodily from England to India as part of 
the old Commom law, and must there- 
fore be administered here as it was in 
England before public policy required its 
correction and curtailment by the various 
Bills of Sale Acts. There are no such 
Acts in this country, and, in my opinion, 
we should be much better without them, 
provided that it were legislatively en- 
acted that no Courts should recognize 
any mortgage of moveables for a less 
sum than, say, Rs. 5,000 evidenced by a 
registered writing. 

That would suffice to meet the legiti- 
mate exigencies of trade ; and smaller 
loans upon the hypothecation of chattels, 
especial or general, should, I think, be 
ignored, unless they fulfil all the re- 
quirements of a pledge. In this country 
we have a very precise and easily ad- 
ministered law of a pledge. Where 
money is really advanced upon a chattel 
and the property in that chattel there- 
upon passes to the creditor, it is only 
right that he should take possession of 
it and so prevent other people lending 
money to his debtor on the faith of his 
being the ostensible owner of goods 
which really do not belong to him. I 
may note in this connexion that several 
of the cases cited by Mookerjee, J., in 
the case of Mahamaya Debi v. Haridas 
Haidar (l), in support of his conclusion 
that a mortgage of moveables is recog- 
nized and established in this country as 
well as in England, appear to me to be 
cases which fulfil all the requirements 
of a pledge, and the only point with 

which the English Judges were concerned 

in those cases was the remedy of the 
mortgagee. The remedy of a pledgee is 
limited to sale, whereas in those cases 
the mortgagee was seeking fovclosure. 
That is a point with which I am not 
concerned here, inasmuch as I do not 
suppose that any Court in this country 
has yet decreed foreclosure of a chattel 
alleged to have been mortgaged. 

Another point occurs to me in con- 
nexion with the principal contention of 
the parties. The facts I have found 
show that the plaintiff’s first loan was 
made to Vaz before Vaz entered into 
partnership with D'Mello. The question 
naturally suggests itself whether in such. 
circumstance s a creditor can recover 

1. A I R 1916 Call 161=42 Cal 466=2'* 
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against the partnership in excess of the 
share owned by his debtor therein. I 
nob think that the answer to that would 
be atfested by any stipulation such as is 
to be found in Ex. 3, that the partner- 
ship shall not be liable for any pre- 
incurred debts. 

It must, at once, I think, be conceded 
that in the case of a simple money loan 
not in form professing to be a hypothe- 
cation made to a debtor, at that time 
not a member of any partnership, it 
could not possibly be enforced against 
the partnership, that is to say, in the 
case of a man, for example, who was not 
engaged in trade at all at the time he 
borrowed money, but a year afterwards 
enters into partnership and carries on 
business. Is that conclusion affected by 
a change in the circumstances ? Let it 
be supposed that is a sole trader and 
borrows a sum of money for the purposes 
of his business. 

Presently, he takes B into partnership 
with him. Can the creditor now sue 
the partnership, as a partnership, for the 
money advanced to .4 as a sole trader ? 
If that money has been employed upon 
the business and so entered as an ingre- 
dient into what actually became the 
subject-matter of the later partnership, 
there might be a strong thoretical reason 
for holding that the partnership was 
liable as a whole for the antecedent 
debt. The point is one of considerable 
nicety. In England the law seems to 
have been once at least laid down, with- 
out any doubt, or for that matter with- 
out giving any elaborate reasons, to the 
effect that A dealing with B, and B 
thereafter taking C into partnership and 
notifying A of the fact, A is put to his 
election upon the receipt of the notice 
whether to make B solely, or B and G 
jointly, answerable to him for the result 
of the dealing: British Homes Assurance 
Corporation. Ltd. v. Paterson (2). And 
in another and much earlier case, Jack- 
so7it Ex parte (3), the Chancellor was 
very much perplexed over the law proper 
to be applied to such a state of facts. 
There the real debt was an ordinary 
bond-debt, and the debtor subsequently 
took two other persons into partnership. 

I gather from Lord Eldon’s judgment 
that his opinion was that the partner, 
ship could not be made liable, if it were 

‘ 2. (1912) 2 Ch 404=71 L J Oh 872. 
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a genuine trading partnership, for the 
pre-existing debt. On the other hand, 
reasons could easily be suggested why 
that law might operate very harshly and 
unjustly. If A advances to ^ a sole 
trader, a large sum of money on the faith 
of his stock in-trade, and the next day 
A having not other means takes nine 
other persons into partnership with him, 
it is obvious that a very great injustice 
might be done to the lender. Such 
considerations are peculiarly proper to 
cases of ordinary loans, and having re- 
gard to the established legal doctrine of 
the mortgage of moveables, I do nob 
think that unless a general proposition 
be firmly established that every partner- 
ship was liable for all antecedent debts 
incurred in the same business prior to 
the partnership, it could be of any practi- 
cal value for the purpose of ray present 
discussion, and I am not at all sure that 
such a general legal proposition ever did 
warrant it. 

I must therefore start once more upon 
the found facts from the point that, on 
11th March 1913, the whole plant of 
the Minto Printing Press passed out of 
the hands of Vaz into those of the 
plaintiff. The plaintiff on the execution 
of Ex. B appears to have become in law, 
according to the old English doctrine, 
the true owner of all the property, the 
subject-matter of this suit. He allowed 
that property to remain in the posses- 
sion of Vaz. I shall not again cover the 
ground in this judgment which I at- 
tempted to examine minutely and ex- 
haustively in my judgment in the case 
of Nandlal Thakersey v. Bank of Bom- 
bay (4), touching the true meaning of 
the word “possession.” Ever since the 
enacting of Ss. 108 and 178, Contract 
Act, notwithstanding the fact that they 
are designedly worded quite differently 
from anything to be found in the old 
English Factors Act and the like, the 
Courts in India appear to have struggled 
to confine the application of those sec- 
tions within the very much narrower 
meaning prescribed by the teminology 
of the English Acts. Over and over 
again very learned and eminent Judges 
have interpreted those sections as though 
the word “possession” meant something 
very much more than in any known 
legal sense it does. But if the word had 
the meaning thus sought to be given tn 

4. (iyu9) 4 10 662. ' 
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ik and no more, many of the very cases 
which tliose sections were intended to 
cover w-ould he excluded from their 
operation. Readins^ the sections as they 
stand, it is only too obvious that they 
wevo advisedly worded to havo much 
larger and fiver scope than the English 
Factors Act. Commentators, I notice, 
referring to t!)o discussion which arises 
over these sections before the Contract 
Act was passed, record objections to 
them on the score tliat they canvert the 
whole of India into a market overt. 
But confining myself to S. 108, at any 
rate, such an objection appears to be cut 


of place. 


ft is essential that possession should 
ho with the consent of the true owner, 
and that, just as the proviso to S. 178,’ 
excludes all cases of property which had 
been stolen or acquired by any dishonest 
moans. And if the intention of the 
iogislafcuie had been as the Courts have 

often enough interpreted it, that is to 
say, that possession in those sections 
should mean possession for a limited 
and specified purpose, it would have been 
easy enough to say so. The truth is 
that the sections are enacted for the 
protection of bona fide purchasers and 
pl^goos and are really grounded upon 
principles of estoppel. If the true 
ow'ner of property puts another in osten. 
sible possession of it and holds him out 
to the world as being fully capable of 
disposing of and conferring a good title 
to it, and such a person does dispose of 
ik, the true owner, as far as I can see, 
has no good ground of complaint against 
the bona fide purchaser for value. I am 
nok therefore disposed now any more 
than I was in the year 1009, to adopt 

the very narrow construction put upon 

these sections in the various decisions 

of the Indian High Courts, Their lan^u 

age appears to me to be too plain'to 

admit of any doubt, and I do not think 

that we have any right to go behind that 

language and limit it by reference to a 

supposed historical tradition. 

In the present case, then, I find that 
while the true owner of the plant of the 

Mintolnnting Press in October 1914 
was the plaintiff Tehilram Oirdhardas 
Va?. was in possession with his consent. 
That being so, had Vaz sold the whole 

rVA^f^n M Pi’oporty in suit to 

DMello without notice and in the ab- 
sence of any circumstances putting 


D’Mello upon inquiry, and D’Mello had 
paid the sum in good faith, believing 
to he the real, as he was the osten- 
sible, owner, then I should have no 
doubt whatever in holding that D’Mello 
had acquired a perfectly good and valid 
title against Tehilram. Unfortunately, 
that is nok what occurred. And a fur- 
ther diflicult question arises, viz., what 
actually passes in such a transaction as 
that evidenced by Ex. 3 in the present 
case. It cannot ho said that Yaz sold 
any part of the Printing Press machi- 
nery to D’Mello. The contract is that 
D'^Iello is to put Rs. 3,000 into the 
business and thenceforw^ard is to become 
a joint owner with Vaz of all the Print- 
ing Press plant, etc. Now, persons en- 
tering into agreements of partnership, 
cannot be said to buy anything at all 
from each other. Both persons remain, as 
long as the partnership exists joint owners 
pej Ttiie 6t per tout of all the partnership 
assets, and it is impossible to say at the 
date of institution of the partnership 
what any partner may have acquired as 
consideration for the money he has paid 
in order to become a partner. That can 
only bo ascertained upon a dissolution 
of the partnership when all the assets of 
the partnership, as they stood at the 
time it was constituted, may have 
finally disappeared. The most that any 
partner can be said to buy by putting 
money into a business in consideration 
of a partnership share in it is the right 
upon a dispute to a partnership accounti 
and division of any of the assets ulti-i 
mately found due. 

It is clear that, on 3rd October 1914, 
D’Mello cannot be said in law to have 
purchased any part of the property left 
in the possession of Vaz by the true 
owner Tehilram, Nevertheless it might 
he contended that by parity of reasoning 
and on analogy, D’Mello, in equity, at 
any rate, should be entitled to exclude 
from the materials available for the 
satisfaction of Tehilram’s debt one-half 
of the partnership assets after such 
should have been ascertained upon a 
winding up; and that is the view I 
should very much like to take because 
I think it is most consistent with the 
justice of the case; but long and anxi- 
ously as I have pondered over it, I am 
unable to discover any solid legal ground 
upon which to put it. If there was no 
sale of any definite chattel to D’Mello 
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in October, it follo'ws that he cannot 
take the benefit cf*S. 108, and there is 
no other section in our Statute law 
which extends that principle to a case 
like this. It could be by analogy and 
by breaking new ground altogether that 
D’Mello could be, brought within the 
protection of S. 103. In my opinion, 
although the equity of the case is very 
strongly on his side, as long as this 
very mischievous doctrine of mortgage 
of chattels is part of the law of the 
country, I see no escape from the con- 
sequence that Tehilram, the plaintiff, 
was, on 11th March 1913, and has since 
remained, and still is, the true owner 
of the property in suit covered by the 
mortgage-deeds of 11th March 1913 and 
17th February 1915. It is not really a 
case of preference at all. As I under- 
stand the law, it is a case of property 
supposed to belong to- A being found to 
belong to B; and if that be so, anyone 
in possession of it admittedly from A, 
or claiming through 4» would have no 
case against B. That I take to be the 
true legal position occupied respectively 
by D’Mello and the plaintiff in this 
case. 

I have come to this conclusion only 
after long and anxious reflection and the 
study of a very great number of cases. 
I have come to it, too, with great reluct- 
ance, because it rests upon a doctrine 
which I should like to see wholly abo- 
lished, or, at any rate, confined within 
such narrow limits as to make it incap- 
able of lending itself to further frauds 
and injustice. 1 am not in a position to 
make new law. I can only administer 
the law as I find it to be and understand 
it. Since there has been no transfer by 
sale or pledge of any part of the property 
belonging to Tehilram and left by him in 
possession of Yaz it appears to me that 
his rights over it acquired in 1913 re- 
mained wholly unaffected by the illu- 
sory partnership, purporting to cover it, 
entered into between l^’Mello and Yaz 
on 3rd October 1914. I must therefore 
hold that the plaintiff Tehilram is en- 
titled to bring all the property in suit 
to sale under his mortgage-deed of 11th 
March 1913, Ex. B. And as to the 
second mortgage of 22nd February 1915, 
although there might be some theore- 
tical diflBculty in supposing that the 
amount is advanced on the security of 
his own property, yet being his own pro- 
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perty in law I suppose it will have to 
be conceded that ho is entitled to re- 
cover the amount of that charge also 
from the sale-proceeds. This suit must 
now be decreed against l)oth the defen- 
dants with all costs. The order of 5th 
July 1915 to continue. Liberty to both 
the sides to apply. The sale to be 
effected after six months, within which 
time D’Mello may redeem or settle v^'ith 
the plaintiff if he likes. 

g.p,/r.K. Suit decreed, 
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Beaman and Heaton, JJ. 

Moti Raiji — Defendant — Appellant. 

v. 

LaldasJibhai and another — Plaintiffs 
— Respondents. 

Letters Patent Appeal No. 49 of 1915, 
Decided on 28th September 1916, from 
decision of Batchelor, J., in Second Ap- 
peal No. 473 of 1914, 

(a) Hindu Law — Widow — When can con- 
vey greater interest. 

There are only two ways in which a Hindu 
widow in the enjoyment of the normal widow’s 
estate can convey a greater interest than that 
which she herself has : the one is by accelera- 
tion, the other by alienation for legal necessity. 

[P 36 0 2] 

(b) Hindu Law — Widow — Alienation, ac- 
celeration distinction between, stated. 

The notions conveyed by the said two terms 
are not only irreconcilable, but virtually an- 
tagonistic. In strictness no acceleration can be 
an alienation and no alienation can be an ac- 
celeration. [P 68 C 1] 

(c) Hindu Law — Widow — Doctrine of ac- 
celeration — Essential condition is that in- 
terposed life estateshould be entirely with- 
drawn. 

The true doctrine of acceleration, which has 
been incorporated with the general body of 
Hindu law by the decision of the Privy Council 
in 19 Cal. 236, is no more than the English 
doctrine of merger subjected to the peculiar con- 
ditions and requirements of the law of the joint 
Hindu family. It amounts in effect to this: 
that a Hindu widow enjoying the normal Hindu 
widow’s life estate may, if she please, surrender 
it in favour of the ne.'it reversioner, and, if she 
does so, it amounts in law precisely to the same 
thing as though the widow had at that moment 
died a natural death. Its essential condition is 
that the interposed life-estate should be entirely, 
withdrawn and not merely a fractional part of 
it : 19 Cal. 236, Diss. from. [P 38 C 1,2] 

(d) Hindu Law — Widow — Alienation by 
must be for legal necessity. 

For the purposes of an alienation, if the 
widow is to convey more than her life interest, 
it must be for purposes of legal necessitv. 

[P SS G 2] 

(e) Hindu Law — Widow — Alienation — Con- 
sent of reversioner — Value of, stated. 

The consent of the reversioners to a Hindu 
widow's alieuatioa is no more than a factor in 
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the proof of legal nccespify. It may always he 
iipecl in support of tbo alienee’s contention that 
there was legal necessity , but per re it will not 
be sufficient, to do away with all other proof: 
10 Cal. 1102, IHsa’px^roved. [P 89 C ll 

if)^ Maxims — A man cannot take advantage 
of his own fraud — Maxim is quite distinct 
from doctrine of estoppel — Conditions of ap- 
plicability stated. 

The maxim that ‘‘a man shall not take advan- 
tage of his own fraud” j.s quite distinct from the 
doctrine of eUoppel. I’wo things have to bo 
looked at iu applying the maxim; (l) whether 
the person against whom this maxim is sought to 
be used has ever committed any fraud at all ; (2) 
whether assuming that he has committed con- 
structive fraud, that has given him Jiny advan- 
tage in the particular issue he is contesting. 
The maxim applies to a great number of cases 
in which there need be no estoppel at all. 

, . [P 91 C 2 ; P92 Cl] 

(sl Hindu Law — Widow — Adoption — 

Estates vested before adoption will not be 
civesled. 

An adoption will not divest vested estates before 
it was made. The adopted son can however ques- 
tion an alienation as void and not binding on 
him as and from the date of his adoption, as 
an alienation requires for Its validation legal 
necessity. [P 93 C 2 ; P 94 C 2] 

One /i, a Hindu widow, having mort- 
g.iged hor husband's estate in 1893 to defendant 

feno reversioners sued in 

1893 for cancellation of the mortpar^o. The 

matter was referred to arbitrators, who in De- 
comher 1894 drew up an award whereby (1) 
plaintiffs were to redeem the mortgage on nav- 
ment of Rs. 1,700 to defendant 1 and the latter 
Nvas to reconvey the properties to them ; (2) out 
of the properties ro rcconvoycd the plaintiffs 
were to give to the widow a house and 18 bighas 
of land for her maintenance. Nothing however 
was done upon the award for manv years, nor 
did the parties get it made a rule of Court. Dc- 
fendant 1. mortgagee, sub-mortgaged the pro- 
port) for Rs. 1,000 to one 7> and under that 
mortgage ho attorned to the latter. In 1906 the 
widow sued to redeem the mortgage, ignoring 
the a^ard. That suit avas dis.nisLd L "he 
ground that by the award there was no right 

'vidow. About this time, 
plaintiils obtained a conveyance of the pro- 
perties from defendant 1 which they got com- 
pulsorily registered. Under its term's they re- 
deemed the sub-mortgage to /). but defendant 1 

properties totho plaintiffs. 
In 1909 the widow adopted defendant 2, the 
son cf defendant 1, and the properties were deli- 
vered to him by the latter. Plaintiffs instituted 
the present suit for po.ssession. alleging that the 
effect of the award w.as an acceleration of their 
nghtfi and that the subsequent adoption of defen- 
dant „ could not defeat the estate already vested 
in them. They also alleged that the adoption 
was a fraudulent act of defendants acMng in 
concert lo defeat plaintiffs and that defendant 2 

could not be permitted to take advantage oi his 
own fraud : ^ 

lieUl ; (1) that the award of 1893 was in no 
fer<e nn acceleration as the entire interest of 
the widow did not pass to the plaintiffs, hut 
there was provision for the immediate rcstitu- 


iirntoherof a substantial portion of the pro- 
perty, which violated th^ fundamental basis of 
the theoretical doctrine of acceleration ; (2) that 
the transaction could only be regarded as an 
alienation by the widow, to validate which the 
plaintiffs were bound to show legal necessity ; 
(3) that defendant 2, as adopted son of the last 
male owmer, was entitled to question the aliena- 
tion as being void against him as from the date 
of bis adoption ; (4) that as the adoption was 
legal per se, the resort to it as a means of as- 
serting one’s rights did not amount to fraud and 
the Court could not consider the meanness about 
the line of conduct pursued by defendant 1 to 
get his son adopted by the widow : (1897), 
P. J. 273 and 36 Bonu 186, Ref. 

[P 90 C 2 ; P 95 C 2] 

G. K. Parekh—ior Appellant. 

G. S, Pao — for Respondents. 

Beamariy J. — There are only two ways, 
we think, in which a Hindu widow in 
the enjoyment of the normal widow’s 
estate can convey a greater interest than 
that which she herself has: the one is 
by acceleration, the other by alienation 
for legal necessity. In the present case, 
limiting the contest to the appellant, 
defendant 2, and the plaintitTs, there can 
be no question of legal necessity. Both 
have pleaded at various stages that the 
original alienation by the widow, Bai 
Bala, of the year 1893 was without con- 
sideration. It does not lie therefore in 
the mouth of the plaintiffs now to con- 
tend that that alienation was for legal 
necessity. The only question remaining 
to be answered is whether, as a result of 
the alienation of 1893, the widow ac- 
celerated her estate in favour » of the 
plaintiffs. In order to make what fol- 
lows clearer, we shall briefly state the 
material facts upon which this ques- 
tion arises. 

Bai LaTa, the widow of one Raiji, was 
left in possession of a widow’s estate in 
all his property. He died leaving no 
issue. In 1893 Bai Lala mortgaged the 
whole estate to one Bechar for a sum of 
about Rs. 3,500. Almost iuimediately the 
plaintiffs who claimed to be the next 
reversioners, and in the course of all 
subsequent proeeodings appear to have 
been admitted to be so, brought a suit to 
set aside this alienation on the ground 
that it was a hollow transaction, and 
that the widow' had received no conside- 
ration, The suit was, on the face of it, 
premature, since at that time it may be 
doubted whether tho plaintiffs had any 
locus standi. But ^Yith that we are not 
now concerned. What actually happened 
was that tho matters in dispute wer© 
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referred to arbitration, and an award 
was given by the arbitrators out of 
which all the subsequent rights of the 
parties inter se are held to have flowed. 
That award was not brought into Court 
or converted into a decree, but it has 
been confirmed, to some extent at any 
rate, by a decree of this High Court in 
the year 1911. In effect the award 
ordered that the plaintiffs should be al- 
lowed to redeem the estate mortgaged 
to defendant 1 Bechar for a sum of 
Es. 1,700, and that on this being done Be- 
char was to convey the mortgaged estate, 
not to the original mortgagor Bai Lala, 
but to the plaintiffs, and that Bai Lala 
was to surrender all her right, title and 
interest in it, and that thereupon the 
plaintiffs in turn were to give to Bai 
Lala a house and 18 bighas of land, out 
of the estate so reconveyed to them by 
Bechar, for her life as maintenance. The 
award fixed the term within which the 
plaintiffs were to pay Es. 1,700 to the 
original mortgagee Bechar, and that term 
ended with Magsar 1894. Such were the 
terms of the award. Nothing was done 
upon it for many years, and it appears 
that the mortgigee Bechar sub-mort- 
gaged the property to one Desai for a 
sum which we will state roughly at 
Es. 1,000. Under that mortgage Bechar 
attorned to his mortgagee Desaj, and at 
a very much later period Desai actually 
brought a suit to recover one year’s rent 
from Bechar and got a decree. That was 
somewhere in the year 1907, long before 
which the other transactions had occur- 
red which we will now mention. 

Between 1894, when the time limited 
by the award had expired, and the year 
1906, all parties interested in the award 
appear to have rested on their rights, 
®nd taken no steps to enforce him. About 
that period the widow Bai Lala brought 
a suit to redeem the mortgage, ignoring 
the award and the suit in which it had 
been given. That was the case which 
came up ultimately on second appeal to 
this High Court in the year 1911, and 
was decided by a Bench consisting of 
Chandavarkar and Heaton, JJ. Those 
learned Judges limited their conclusicn 
most strictly to this : that the effect of 
the award had been to transfer the equity 
of redemption from Bai Lala to the plain- 
tiffs, and therefore that her suit to re- 
deem must fail. I neglect any obiter dicta 
in the judgment of Chandavarkar, J 
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which go beyond this conclusion. At or 
about the same time the plaintiffs be- 
stirred themselves and attempted to ob- 
tain a conveyance from Bechar of the 
whole mortgaged property. 

This was about the month of April 
1906. Bechar refused to consent to the 
registration of this conveyance, although 
he admitted that he had executed it. The 
plaintiffs got it registered. In this con- 
veyance we find a term authorizing the 
plaintiffs to redeem out of the sum of 
Es. 1,700, which they had under the 
award to pay to Bechar, the sub-mort- 
gagee Desai, and this they appear to 
have done early in the year 1907, and 
obtained for themselves a reconveyance 
from the sub-mortgagee, including of 
course such landlord’s rights as had 
come into being between the sub-mort- 
gagee Desai and the original mortgagee, 
Bechar, under the latter’s ‘mortgage to 
the former. In 1909 or thereabouts, the 
widow Bai Lala appears to have adopted 
the present defendant 2, who was the 
natural son of the original mortgagee. 
The plaintiffs appear to have taken no 
steps under their conveyance to regain 
possession of the property, nor did they 
then or at any time before the institu- 
tion of this suit pay to the original mort- 
gagee Bechar Es. 700 which were still 
due to him under the award, in which 
this payment had been made a condition 
precedent to calling upon him for a re- 
conveyance, and so obtaining possession 
of the mortgaged property. Before this 
suit was instituted it would appear that 
defendant 1, Bechar, made common cause 
with his natural son, defendant 2, ap- 
pellant here, and his guardian the widow 
Bai Lala, and left defendant 2 into 
nominal possession at least of the mort- 
gaged property by the widow, his guar- 
dian. Thereupon the plaintiff brought 
this suit to recover possession of the 
mortgaged property under the award of 
1893, and was resisted by defendant 2 
who is the appellant here. The appel- 
lant, defendant 2, has set up a title para- 
mount both to that of the mortgagor 
and the mortgagee, treating the plaintiff 
under the award of 1893 as mortgagor. 
His contention is that the whole trans- 
action of 1893 was a hollow sham, and 
that he as the adopted son of Bai Lala 
was entitled from the moment of his ad- 
option to challenge, and making his 
challenge good, to set it aside. That 
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was the i)05iCion when the parties went 
to trial. 

W'q now revert to the first question 
we have to an-^wer. ^’as the transaction 
v.'iiich resulted from the suit of 1893 an 
acueh.'ration of B.ti Lala's estate in 
favour of the plaintiffs, the next rever- 
sioners ? We have been referred to 
several cases in the Calcutta and Madras 
High Courts in which the topic of acce- 
leration has been, if not exhaustively 
considered, glanced at. in connexion with 
another feature of the Hindu law, which, 
in the gradual progress of judicial deci- 
sions, seems to have got inextricably 
confounded with it. We are unable to 


cm 


agree with the decisions either of 

Calcutta High Court, which appear to u: 

to overlook almost entirely the essentia 

conditions of a true acceleration, or tlu 

decision of Sir Sankaran Nair, J., in thi 

Madras Pull Bench case of Bangappc 

Naik V. Kamti ^laih (1), in w'hich ht 

treats the facts before him as indubit 

ably constituting a true acceleration. Ir 

our opinion that was not a case of acce 

leration at all, as we shall presently 

show, and neither of the two othei 

learned Judges who made up the Ful 

Bench placed their decision upon thal 
ground. 

In order to understand the great con. 
fusion of thought that appears to have 
gatheied about the subject, extremely: 
simple in itself, it is necessary to re- 
member that the conflict of judicial 
authority which has been supposed to 
exist between the Calcutta and the 
Bombay High Courts for many years is 
upon a point which has really nothin^ 
to do with acceleration at all. We be- 
gan by saying that there are only two 
ways in which a widow in possession of 
a life-estate can convey a greater interest 
than that which she herself has, the one 
being acceleration, the other alienation 
lor legal necessity. A moment’s analysis 
Oi those legal notions will show that 
they are not only irreconcilable, hut 
virtually antagonistic. In strictness 
acceleration can be an alienation and 
alienation can be an acceleration. 

true doctrine of acceleration which u 

been incorporated, and speaking for m 
Iself, I think very unfortunately incc 
poratod, with the general body of Hini 
law by the decision of the Privy Coun. 
in Behari Lai v. Madho Lai Ahir G.tv 
1. 'IDOS) 31 Mad 3G6. 


loal (2) is no more than the English doc- 
trine of merger subjected to the peculiar 
conditions and requirements of the law 
of the joint Hindu family. It amounts 
in eiiect to this : that a Hindu widow 
enjoying the normal Hindu widow’s life- 
estate may, if she please, surrender it in 
favour of the next reversioner and if she 
does so, it amounts in law precisely to 
the same thing as though the widow had 
at that moment died a natural death. 
Its essential condition is that the inter- 
posed life estate, which prevents the 
family property taking its normal course 
and going into the hands of the next re- 
versioners, members of the ^same family, 
should be entirely withdrawn. 

Both theoretically and for obvioua 
reasons of practical policy it is indis- 
pensable that this -condition should be 
found to exist. It will nob do for a 
widow, as appears to have been supposed 
in one judgment at least of the Calcutta 
High Court, to accelerate a fraction of 
her life-estate. That is utterly opposed 
in theory to the English doctrine, which 
is thus being transferred bodily and 
made an integral part of the Hindu law 
of the joint family. It is also open to- 
the most obvious practical objections,, 
and that is why the Privy Council lay- 
ing down the limitations of the rule of 
acceleration to the case of Behari Lai v. 
Madho Lai Ahir Gayawal (2) insist in 
language which we do not think could 
have been made clearer, that for a good 
acceleration in law it is absolutely neces- 
sary that the entire interposed life- 
estate should have been withdrawn. Bub 
what has happened throughout the course 
of decisions both in Calcutta and l^Iadras 
has boon a blending of a totally ditlerenb 
set of considerations with those plain 
and easily intelligible limitations placed 
upon the doctrine of acceleration. For 
the purposes of an alienation, if the 
widow is to convoy more than the estate 
which she herself has, that is, an estate 
co-extensivo only with her own life, the 
rule of Hindu law from the very first, a 
rule we believe universal over the whole 
country, has been that such alienation 
must bo for purposes of legal necessity. 
Now it will be observed that consider- 
ations applying to alienations of that 
kind would necessarily be totally differ- 
ent from considerations applying to a 
case of true acceleration. 

2. (1892) 19 Car236=19 I A 30. 


1916 

For in a case of acceleration the pro- 
perty remains in the family where it was 
originally acquired, whereas in a case of 
alienation, if that alienation be shown 
to have been for legal necessity, the pro- 
perty is finally gone out of the family. 
That is why rigorous insistence has al- 
ways been placed by the Courts upon 
the proof of legal necessity. But in 
Calcutta from a very early period all the 
Judges appear to have leaned strongly 
to the view that any alienation made by 
a widow, tenant for life, with the con- 
sent of the next reversioners would on 
account of that consent per se be a good 
absolute alienation so far as the rever- 
sioners, the original members of the 
family, were concerned. The reasoning 
was this : that since the reversioners 
themselves who were expectant upon the 
widow’s life-estate had consented to her 
transferring the whole or any part of the 
property, in which she had that life- 
estate, to a stranger from whom neither 
they nor any other member of the family 
could ever afterwards recover it, the in- 
ference must be irresistible that they 
agreed with the widow that there was 
legal necessity. The Bombay High Court 
on the other hand never went that 
length, and has never fallen into the 
same confusion which characterizes the 
dicta of many eminent Judges both in 
Calcutta and Madras upon questions 
which may belong really to the doctrine 
of acceleration rather than that of alie- 
nation for legal necessity. The Bombay 
view has always been, and speaking for 
myself, I again say that, in my opinion, 
it has been logically correct throughout, 
that the consent of the reversioners to 
the Hindu widow’s alienation is no 
more, and never ought to be anything 
more, than a factor in the proof of legal 
necessity. It may always be used in 
support of the alienee’s contention that 
there was legal necessity, but per se it 
will not be sufficient to do away with 
'all other proof. 

The substitution of the mere consent 
of the next reversioners for the proof of 
legal necessity is the main point of dif- 
ference between the current of decisions 
in Calcutta and in Bombay, and the con- 
fusion which has resulted both in the 
application of the law appropriate to 
cases of true alienation and in cases 
which are supposed to be cases of accele- 
ration is easily discernible as soon as the 
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leading cases in Calcutta and]\Iadras are 
subjected to critical consideration. 
ThViS we find Garth, C.J,,and Mitfcer, J., 
in one Calcutta case, viz., Nobolcisliore 
Savjna Boy v. Hori Natli Sarma Boy (3), 
stating that inasmuch as it is now an 
admitted feature of -Hindu law that the 
widow may accelerate her life estate in 
favour of the next reversioner, it is im- 
possible to assert that the consent of 
the next reversioner to the alienation by 
the widow, of a part of the whole estate 
in which she has a life-interest will nob 
validate and make such alienatiou abso- 
lute. 

So far from that being, in my opinion, 
a correct statement either of the law or 
its reason, it is quite easy to show 
where the fallacy lies. It is one thing 
for the next reversioners to receive the 
property into their own hands through 
any act which is tantamount to the civil 
death of the tenant for life, but it is a 
very different thing to say that because 
this may occur, it necessarily follows 
that the consent of the next iieversio- 
ners will validate the absolute alienation 
to an outsider of the entire estate in 
which the widow has a life-interest and 
that is point which deserves the more 
weight if we allow t’nat acceleration may 
be for valuable consideration. In 
strictness, speaking for myself again, I 
doubt whether acceleration proper ought 
to have any connexion with valuable 
consideration, but in actual practice it 
would be impossible, I suppose, to draw 
a line of that kind. Admitting that a 
widow may accelerate for valuable con- 
sideration, ifis obvious that if we by a 
loose analogy extend the doctrine so far 
as to say that by purchasing for like con- 
sideration the consent of the next rever- 
sioner shemaydisposeof the whole estate 
so as to take it out of the family and 
hand it over to an outsider, the door is 
at once thrown wide open to many trans- 
actions of extremely doubtful morality. 
To give an instance which may illustrate 
my meaning there might be a young 
widow left with a life-estate in a great 
property, and the next reversioner might 
be an old man of seventy years of age 
with no reasonable expectation of sur- 
viving her. 

She might very easily purchase his 
consent at a nominal figure and sell th© 

3. (188i) 10 Cal 1102. 
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entire estiito of her deceased husband for 
a great '’cash consideration to be spent 
by her upon lier own pleasures and in- 
dulgences. Now such a case brings out 
clearly the radical distinction between 
true acceleration and alienation. In all 
accelerations to talk of the consent of 
the person in whose favour the accelera- 
tion is made is to use words without mean- 
ing. Commonly ho who is put in posses- 
sion of an estate immediately for which he 
might otherwise have had to wait many 
years will consent, and that consent can 
have no legal signidcance whatever; nor 
is there any distinction to be drawn in 
cases of alienations for legal necessity, 
between the alienation of a whole or 
part of the estate in which the widow 
has a life-interest. If the necessity goes 
the length of compelling her to alienate 
the whole estate, that alienation will be 
as valid in law as the alienation of a 
part. But as we began by saying, it is 
different in a true case of acceleration. 
For there tlie indispensable condition is 
the withdrawal of the entire life-estate, 
an obstruction which prevents the pro- 
perty taking.its normal course, and there 
can be in our opinion, no such thing as 
an acceleration of a part of the life- 
estate or of a part of the property over 
which the life-estate extends, although 
that view has lei to very confusing dicta 
to be found in the judgment’s both of 
the Calcutta and Madras High Courts. 

There is of course no analogy between 
the case of acceleration which requires 
the surrender of the entire life-estate 
and the case of alienation for legal neces- 
sity which might cover the smallest 
fraction of the whole, and yet it appears 
to have been seriously argued in one 
judgment, at any rate, to be found in 
the Calcutta law reports that because 
in case of acceleration the whole life- 
estate has been withdrawn therefore a 
widow may not alienate for legal neces- 
sity anything less than the whole estate 
in which she has her life interest. Such 
a contention, wo do not think, was ever 
made before. It certainly never has 
been made in this High Court and never 
seriously been considered here. Having 
thus endeavoured to make as clear as 
possible the fundamental distinctions 
between a true acceleration and an alien- 
ation for legal necessity, having endea- 
voured to show that neither in principle 
nor in practice have they any logical 
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connexion with each other, we will re- 
turn to the facts of the present case, in 
order to decide whether those facts do 
reveal and constitute a good case of true 
acceleration. The learned Judge below 
has laid down the condition of accelera- 
tion with perfect correctness. So far we 
are in entire agreement with him. But 
we do nob think that the facts fulfil those 
conditions. If we look at the award it- 
self out of which this acceleration is said 
to have arisen, we feel quite incapable 
of separating its parts and giving it a 
different construction as a result of this 
separation from that which read as a 
whole it seems naturally to bear. 

What the the widow had to do was 
to surrender her life-interest in the 
whole of her husband’s mortgaged estate 
to the plaintiff, the next reversioner, 
upon the plaintiff having i*edeemed that 
estate, at about half the figure at which 
it was mortgaged, from the mortgagee, 
and thereupon the plaintiff in turn had 
bo restore to the widow what amounts 
roughly to about one-third of the entire 
estate, and we cannot allow ourselves 
to bo blinded by mere formulary ex- 
pressions to the true nature of the entire 
arrangement contemplated by the par- 
ties. That appears to us to be so plain 
upon the face of the document that it can 
admit of no. serious doubt. The learned 
Judge below supposed that if considera- 
tion were needed for acceleration at all 
the consideration to be found here was 
the redemption of the property by the 
plaintiffs for a sum of Rs. 1,700. With- 
out going too closely into that, and 
allowing that it might in one view be 
regarded as consideration, it is strange 
that the learned Judge should appa- 
rently have overlooked what is so obvi- 
ously the substantial, natural and true 
consideration flowing from the plaintiffs 
to the widow. That beyond all ques- 
tion or doubt .was the immediate resti- 
tution to her for her life of one-third of 
the entire estate, and we can see no 
difference in principle between such an 
arrangement and a reservation at the 
time of an intended acceleration by the 
life-tenant of a substantial interest in 
the estate so accelerated. Stripping off 
all verbiage, it comes to this and no 
more. The widow might havo said: 

“I will surroiulor two-thirds of my husband*s 
estate to the next roversionor retaining one-third 
for the remainder of my life,*’ 
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The addition of the word mainten- 
ance” in the award really makes, we 
think, no difference whatever. The two 
acts are reciprocal, and the test is simple. 

If the wddow had refused to carry out 
her part of the agreement, would any 
Court have compelled her to do so without 
at the same time compelling the plaintiff 
to perform his ? The result thus arrived 
at is precisely that t which, upon a true 
application of the principle of acclera- 
tion, makes a nominal acceleration of 
this kind bad and void in the eye of the 
law. For, for reasons of policy, as indi- 
cated by their Lordships of the Privy 
Council, it is absolutely necessary that 
the widow should withdraw her entire 
life-estate, this being the only guarantee 
that the acceleration is genuine and not 
made from corrupt motives in order to 
favour a special reversioner. Entertain- 
ing doubt, as I do, of the desirability 
of ever introducing this doctrine of the 
English law into the Hindu law of this 
country ([ do not think that it ever 
really was a part of the Hindu law), I 
feel no doubt whatever that its applica- 
tion must be confined within the narrow- 
est limits. Any undue loose extension 
of it might give rise to dishonest trans- 
sactions and complicated litigation. 
Whether or not consideration ought to 
be regarded at all as part of a good ac- 
celeration, this much is cert;ain that con- 
sideration of the kind we find expressed 
in this award is really no considera- 
tion, but a reservation in the widow’s 
interest of a very substantial part of her 
original life-estate, and that violates the 
fundamental basis “of the theoretical 
doctrine of acceleration. In our opi- 
nion that alone is sufficient to show that 
this was in no sense a case of acclera- 
tion, and we are not disposed to stretch 
the law so to include a single doubtful 
case, nor do we consider that there are 
any merits or equities in the plaintiffs’ 
favour which require us to do so. 

There remains one other point and 
that a point of considerable nicety to 
be dealt with before we come to our final 
conclusion. In the Court of first appeal 
as well as in the lower Court, the learned 
Judges appear to have thought that upon 
the general ground that no man shall 
take advantage of his own fraud, defen- 
dant 2 cannot in this suit at any rate 
contest the plaintiffs’ claim to possession, 
and the learned Judge of second appeal 


relies upon two cases, one of Anant Sita- 
ravihaioa Pujari v. Pamchandra Atma- 
ram (4), decided by Farran, C. J. and 
Candy, J., and another much more re- 
cent case: Hillaya Suhhaya Hedge v. 
Narayanappa Timmaya (5l, decided by 
Russell, J. and Chandavarkar, J. In the 
first of these cases the learned Judges 
held that the defendant being a tenant 
of the plaintiff, and having let in fraudu- 
lently and collusively defendant 2 who 
denied the landlord’s title, the latter 
could not be allowed to resist the land- 
lord’s suit to recover possession, but 
must first surrender and then set up 
any title he had in a separate suit. 
This proceeds merely upon the ground 
of constructive estoppel as between land- 
lord and tenant, although their Lord- 
ships appear to have put it upon the 
much wider ground of the maxim that 
no man shall take advantage of his own 
fraud. 

The second was a case of a mortgagor 
retaining possession of his land, against 
whom the mortgagee brought a suit upon 
the mortgage for possession. The mort- 
gagor was found to have let in another 
person who claimed by title paramount, 
and the Courts held that that person 
could not resist the mortgagee’s suit. 
He was first to give over possession and 
then sue on his own title. The latter 
case goes very far and the learned Judges 
expressly put it upon the ground of 
estoppel. It is a somewhat confusing 
case, becuse there is much in the judg- 
ment of the learned Judge who delivered 
judgment which is difficult to reconcile 
with the statement of facts upon which 
the judgment is based. However that| 
may be, assuming that any given case is 
not one of estoppel, but referable to the 
general maxim that a man shall not 
take advantage of his own fraud, there 
are obviously two points first to be 
looked at: one is whether the person! 
against whom this maxim is used has 
really committed a fraud at all; and the 
next is whether, assuming that he has 
committed a constructive fraud, that has 
given him any advantage in the parti- 
cular issue he is contesting. Now it is 
perfectly obvious upon examination not 
only of the case law on the subject, but 
of the theoretical test of the notion em- 
bodied in the maxim, compared with 

4. {1P97) P J 273. 
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ihat of estoijpe], that the two are quite 
distinct. 

Tiie in ixini applies to a qreat number 
of cases in which there need be no estoj*- 
pel at all. ft being remembered that 
estoppel is always and in strictness no 
njore than a rule of evidence, it is clear 
that its operation would hardly extend 
to cases which yet might well fall under 
the broad equitable maxim. It is easy 
to put cases of that kind in which 
there could have been no misrepresenta- 
tion by the alleged fraud-feasor, in which 
his conduct may have been throughout 
wholly unknown to the plaintiff who 
seeks to shut him out of Court on the 
ground of his fraud. But there are 
cases, such as those which I have already 
mentioned, relied upon by the Courts 
below in which the two grounds of ex- 
clusion may appear to overlap, and cer- 
tainly are not easy to keep definitely and 
distinctly apart. That is because of the 
case with which a constructive estoppel 
is raised and entertained by the Courts. 
Allowing the fullest weight both to the 
legal maxim and to cases of constructive 
estoppel, we still have to deal with the 
facts before us, and we shall deal with 
them particularly with reference to the 
two points we have noted, lirst, whether 
defendant 2 has really been guilty of 
any fraud at all ; secondly, wliethor, if 
so, that fraud has given him any advan- 
tage in the special issue to ho determined 
between him and the plaintiff'. 

This is clearly not a case now of con- 
structive estoppel, such as might be 
extracted from the mortgagee in posses- 
sion fraudulently and collusively hand- 
ing over the security to a third party, 
knowing that party is not claiming 
through him and intending to resist the 
inortgagor, should lie seek to redeem, by 
paramount title For, as far as wo can 
see, whatever relation between the mort- 
gagor and mortgagee might have been 
lirought into existence by the award of 
lb93, that must clearly have come to an 
end, when defendant I, Bechar, rocon- 
voyed the property to the plaintiff by a 
registered instrument in 1906. The mat- 
ter lias beer complicated by the intro- 
duction of the sub-mortgageo, and it is 
only by reason of that introduction that 
the Courts below appear to have found 
their way without much difficulty to the 
conclusion that the original mortgagee 
Bechar being the plaintiff’s tenant, since 


the sub-mortgagee assigned to the plain- 
tiff, there arises a constructive estoppel 
against defendant 2 who has thus been 
let into the tenant's possession. 

That might be so, if we assume that 
the assignment of the sub-mortgage by 
Desai to the plaintiffs really conveyed to 
the plaintiffs any subsisting rights 
against his own mortgagee, defendant 1. 
But if we look to the terms of the con- 
veyance itself, and if we look further 
back to the origin of the rights of the 
parties in the award of 1893, we find 
some difficulty in coming to this con- 
clusion. Although in this suit the plain- 
tiff is not ostensibly suing as a mort- 
gagor to redeem, that is the only true 
legal ground upon which his right in 
this suit can be placed. Under the 
award he had the right, we will say, to 
redeem Bechar on payment of Rs. 1,700, 
and he had no other right whatever. 
Accordingly, in 1906, although by that 
time any right which he may have had 
on the award of 1893 had long been 
time-harred, ho actually does obtain a 
conveyance from the mortgagee on con- 
sideration of his paying off the sub-mort- 
gagee and at the same time handing over 
the balance to the original mortgagee. 
Looked at as a whole tlion, the result of 
this transaction appears to he that the 
payment by the i)liLintiiY to the sub- 
mortgagee Desai was no more than a 
payment by the mortgagee's agent to his 
sub-mortgagee, and any benefit arising 
from such payment ought certainly to 
have gone to the mortgagee and not to 
the plaintiffs, mortgagors. Look at the 
transaction a little more closely, and it 
comes to this. The pla'ntilTs had to pay 
Bechar Rs. 1,700. Bechar, in anticipa- 
tion of receiving that sum, reconveys 
the whole property to the plaintiffs, 
which we may observe he was not bound 
to do. Suppose the plaintiffs, Bechar 
and Desai had all three met together at 
this time, and pursuant to the true and 
honest intent of the parties, the plain- 
tifis had handed Rs. 1,700 to Bechar, and 
Bechar thereon had immediately given 
Rs. 1,000 to Desai, can it be said that 
the plaintiffs by such a payment would 
have acquired any of the rights of Desai 
against Bechar ? We think there can be 
hut one answer. 

Wo think that that is in effect what 
liappenod, though it has been obscured 
by the forms through which the parties 
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have gone. The money paid to Desai was 
not in any real sense the plaintitfs’ 
money. It was Bechar’s money paid in 
advance for Bechar, not money paid by 
the plaintiffs independently on their 
account to Desai. Therefore we think 
that the plaintiffs cannot take advantage 
of the assignment which Desai then 
gave them, if they seek to use it adver- 
sely to Bechar. We think that the mo- 
ment Bechiir reconveyed the mortgaged 
estate to the plaintiffs, he ceased to till 
the character of a mortgagee at all and 
in any view can he on no higher footing 
than that of a lienor for the unpaid 
balance of the purchase-money. And, 
speaking for myself, I am not aware 
that the person so situated’ would be 
under any fiduciary obligation to the 
owner of the property. So far from that 
being the case, by surrendering the pro- 
perty to another person claiming by title 
paramount he would only jeopardise his 
own lien. By this analysis, we have 
surmounted most of the difficulties aris- 
ing out of the case law which doubtless 
appeared so insurmountable to the two 
lower Courts of appeal, and led them to 
the conclusion that Bechar stood in a 
fiduciary relation to the plaintiffs, that 
he betrayed that relation in making over 
possession to defendant 2, and that as a 
result of that breach of trust defendant 
2 has gained a substantial advantage by 
being on the record of this suit at all, 
and therefore must not be allowed to 
contest the plaintiffs’ claim. We think 
that the whole of that reasoning is er- 
roneous, as we have shown. 

Bub even assuming for a moment that 
there may have been some fiduciary 
relation, constructive probably, if at all, 
between Bechar and the plaintiffs, and 
supposing that that has been used so as 
to bring defendant 2 upon the record, 
we should still have to ask ourselves 
whether in the very definite issue bet- 
ween himself and the plaintiffs, he 
has gained any advantage whatever. 
Speaking for myself again, I should 
doubt it. It is quite true that had 
this been a mortgage suit, and noth- 
ing more (whereas in form it is a 
suit in ejectment and nothing more), a 
person claiming by title paramount both 
to mortgagor and morbgngee finds no 
place in such a suit. But in a suit in 
ejectment it may be doubted whether 
the plaintiff could fairly say that the 


defendant’s position is net stronger here 
than it would .have been had the defen- 
dant 1 been no more than a transferee 
since 1906, and gone out of possession 
and let the defendant 2 in. There is a 
very definite issue bo be tried between 
defendant 2 and the plaintiffs, and whe- 
ther it were tried in this or another 
suit, I cannot see that the de facto pos- 
session of the one or the other party 
would be of the least advantage in ob- 
taining a determination of that issue. 
Defendant 2 comes in as an adopted son 
claiming to divest from the moment of 
his adoption the widow’s estate, and 
therefore to challenge all alienations 
made by her. Now the plaintiffs ad- 
mittedly were not in possession of the 
property which they sue to recover as 
mortgagors. They are met by the adop- 
ted son claiming to be in possession, and 
the most that the plaintiffs could say, 
as far as I can see, would be that bub 
for defendant 2 having been let into 
possession by defendant 1, he could 
nob have appeared in this suit at all. 
Then at any rate he would have appeared 
very shortly in another suit, and there 
could be no question of limitation in the 
matter, so the issue raised 'would again 
have been raised there, and as I said 
just now, the de facto possession of one 
or the other party would have been en- 
tirely irrelevant, and certainly could 
not have given a party so placed any 
advantage over the other. 

Divesting, by an after-made adoption, 
estate which had in the meantime 
vested, is a question we should have had 
to consider had we found that the award 
of 1893 was a true acceleration. It 
came in for a good deal of discussion in 
the course of the argument, and I should 
like to make one or two observations 
upon it. Courts usually answer it uni- 
formly and with much confidence, it 
may indeed be regarded as settled law 
that a subsequent adoption will not 
divest estates vested before it was made. 
And the question often takes the awk- 
ward and inexact form of whether a 
given adoption is a valid adoption to 
the property of the deceased adoptive 
father. Such a case as that of an acce- 
leration first taking place, and then the 
widow adopting, has we believe never 
formed the subject of judicial decision. 
The point of difficulty is to find any 
single, clear and uniform principle upo 
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which (ii) to vest the law commonly 
favoured in the Courts whoro it is_ a 
case of after-adoption, and (h) to (iis- 
tin^uish such a case from that of a 
posthumous natural son. In the latter 
case, it could only be on the assumption 
that his rights arise upon his concep- 
tion, that he could be put upon a differ- 
ent footing from an after-adopted son. 
But I doubt whether that ground can 
be justified in the Hindu law proper. 
Suppose a Hindu begets a son and dies 
next day. What difference in principle 
can there be between his case, and that 
of a son adopted exactly nine months 
after the death of the adoptive father? 
The rule in the Taporc case [Jotindra 
Mohan Tagore v. Ganendra Mohan 
Tagore (0)J puts after-adojited and pos- 
thumons natural sons on the same foot- 
ing as donees, and exactly the same 
principle would, it is submitted, have 
to be applied to cases of the kind we 
have in view. Reasoning to be found 
in some of the reported cases against 
allowing an after-adopted son to divest 
estates vested in the meantime, will not 
do. There we find it said that the true 
reason is that until a widow does adopt 
no one can say whether she will or not. 
But it is as true to say that a widow 
left pregnant cannot say, nor can any 
one say, whether she will give birth to 
a child at all, or if she does, whether 
that child will be a son. 

A son adopted 15 years after his 
adoptive father’s death would certainly 
not be allowed to divest estates which 
during that period might have vested 
more than once in others. But a pos- 
thumous son born a Eweek after his 
father’s death, almost certainly would. 
Yet a very little reflection will show that 
the element of time has really nothing 
to do with the operation of any uniform 
principle rightly applicable to all cases 
of the kind. Nor upon a rigorous ana- 
lysis is it easy to discover any ground 
upon which to distinguish the case of 
an after-adopted from that of an after- 
born son. 

Holding as wo do that there has been 
no acceleration here, it amounts to this 
and no more than that there has been 
an alienation of two thirds of the pro- 
perty to reversioners, and we are unable 
to draw any distinction between un 
alienation to a reversionerand analiena- 
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tion to a third person. If the alienation 
be in any true sense an alienation, then 
it must be governed by the general law 
which requires for the validation of all 
such alienations legal necessity, and we 
have already, we think, given sufficient 
reasons for holding that in this case 
legal necessity cannot be said even to 
be alleged, much less proved, while the 
doctrine of acceleration will not assist 
the plaintiffs. The conclusion we have 
come to upon the whole case is that de- 
fendant 2, appellant here, is entitled to 
resist the plaintiffs’ claim as the adop- 
ted son, that he is entitled to allege that 
the widow’s alienation of 1893 under 
the award was not for legal necessity, 
and as such became void against him 
at the moment of his adoption. Ho is 
therefore now, in our opinion, entitled 
to have that alienation set aside in his 
favour. We must therefore allow the 
appeal and dismiss the plaintiffs’ claim 
with all costs. 

JIealc7i, J . — I agree in the conclusions 
arrived at. I feel no doubt whatever in 
my own mind that this is not a case of 
acceleration. In the case referred to, 
viz. Behari Lai v. Madho Lai Ahir 
Gayawal (2), in the judgment of the 
Privy Council, it is said: 

It was essentially necessary to withdraw 
her own life estate, so that the whole estate 
should got vested at once in the grantee. The 
necessity of the removal of the obstacle of the 
life cstate is a practical check on the frequency 
of such conveyances." 

That clearly brings out the idea that 
for an acceleration there must be an 
absolute annihilation of the widow’s in- 
terest, as complete as if she were dead. 
In this case it seems to me from the 
terms of the award that there was no 
annihilation of the widow’s interest. 
Far from that there was a securing to 
her of a life-interest of about a third of 
the entire estate, and to regard that as 
an acceleration seems to me the same 
as allowing to be done by means of a 
trick or device that which is forbidden 
by law. Having once arrived at the 
conclusion that there is no acceleration, 
we simply have to deal with an aliena- 
tion. That, II entirely agree, is some- 
thing different from, and antagonistic to, 
an acceleration. Having only an aliena- 
tion to deal with, we have the very com- 
mon case of an adopted son seeking to 
set aside an alienation made by his 
adoptive mother before the adoption, and 
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■when ifc ifc admitted, as it is in this case, 
that there was no necessity for the alien- 
ation, that alienation can be set aside. 

I also think that the circumstances of 
the case show that there is nothing in 
equity which should prevent us from dea- 
ling with the defence set up by defen- 
dant 2 and deciding the case on that de- 
fence if it is made good, as in this case 
it has been made good. 

It seems to me quite wrong to describe 
what has happened as a fraud which has 
been participated in not by defendant 2 
himself, for he is a minor, but by his 
guardian. It is perfectly true that from 
a certain point of view there might ap- 
pear some degree of meanness about the 
the line of conduct which defendant I, 
Bechar, the natural father of the adop- 
ted boy has pursued. Failing to get what 
he considered his rights by any other 
means, he adopted the expedient of 
giving his son in adoption to Raiji’s 
widow, Lala. But, however mean a 
transaction this may appear to be, it is 
perfectly legal. The adoption is a per- 
fectly good adoption, and converts de- 
fendant 2 into the son of Raiji with the 
rights of a son. So long as the thing is 
legal, I cannot see that to resort to it as 
a means of asserting one’s rights can be 
termed a fraud. There is also an an- 
other point of view. If one were to 
analyse the conduct of the different 
parties who have taken part in this long 
series of transactions, the litigation, the 
devices, the delays, the refusal for years 
to give effect to the award which had 
been assented by all, it seems to me that 
it is drawing very fine distinctions to 
single out any one particular party and 
describe his conduct as fraudulent in 
comparison with that of the others. For 
these reasons, and others which my 
learned colleague has stated much more 
fully and analytically, I agree in the 
decree which has been ordered. 

G.p./r.k. Appeal allowed, 

A. I. R. 1916 Bombay 95 

Scott, C. J. and Heaton, J. 

Gangaram Ganpati Bhopale — Appel- 
lant. 

V. 

Laxman Ganoba Shet — Respondent. 

Second Appeal No. 151 of 1915, De- 
cided on 15th March 1916, from decision 
of First Class Sub-Judge, Nasik, in Ap- 
peal No. 228 of 1913. 
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Transfer of Property Act {1882), S. 55 — 
Sale — Possession transferred on part pay- 
ment of purchase-money — Subsequent pur- 
chaser, with notice, even by registered deed 
cannot profit by his conveyance. 

Defendant contracted to purchase certain pro- 
perty from N. On payment of half of the pur- 
chase-money he was put in possession of the 
property and the other half of the purchase- 
money was agreed to be paid after execution of 
the sale deed. N subsequently sold the property 
by a registeivd r.'cd •'> ' '-iintiS, who purchased 
it with notice u£ viic eoucract with defendant. 
On a suit by plaintiff for possession : 

Held : that plaintiff could not profit by his 
cofiveyance and that his suit was not maintain- 
able. 

Held also : that plaintiff could only stand in 
the shoes of N and receive the balance of the 
purchase-money due, on payment of which he 
was to bound convey the property to the defen- 
dant, [P 96 C 1] 

Quaere. — Whether a defendant who contracts 
to purchase a certain property and pays a por- 
tion of the purchase-money has no defence 
against a suit by his vendor for possession : 28 

Bovi 46G and 29 d/flJ 336, Doubted, [P 96 C 1} 

K, H. Eelkai — for Appellant. 

TF*. B. Pradhan — for Respondent. 

Judgment, — The plaintiff sued for a 
declaration that a certain immovable 
property belonged to him and for a de- 
cree that possession of the same should 
be delivered to him by the defendant. 
He bases his title upon a purchase of the 
properties in question from Narayan 
Ganpati on 5th December 1911. It has 
been held by the lower appellate Court 
that prior to this date the plaintiff had 
notice of the execution of a contract for 
the sale of the same property by Narayan 
to the defendant. The defendant con- 
tends that he has paid to Narayan por- 
tion of the purchase-money agreed upon 
and that the balance was to be paid 
after the sale deed was passed. It is 
found by the lower appellate Court that 
nearly half of the purchase-money was 
in fact received by Narayan from the de- 
fendant under the contract of sale. The 
question is whether the defendant has a 
good defence to a suit by a purchaser 
from Narayan who can rely upon a regis- 
tered sale deed and whether he can, not- 
withstanding the sale deed, retain pos- 
session of the property on the ground 
that the plaintiff purchased with notice 
of the defendant’s contract. 

The defendant’s right to enforce the 
benefit of the obligation of his intended 
vendor against the purchaser with 
notice is expressly affirmed by S. 40, 
T. P. Act, as explained by the illus- 
tration. The plaintiff is moreover ac- 
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cordin:-^ to the Specific Kelief Act, S. 3, 
a trustee for the defendant of tlie land 
purchased hy him : sea lUus. (^). S. Dl, 
Trusts Act, allirms the same rule as 
the Specific Relief Act. The legislature 
lias herein adopted the law applied in 
the cases of Daniels v. Davison (l) and 
Poit'r V. Sanders (2). ft is not con- 
tended that in the defendant's contract 
any date is fixed for performance nor 
is there any evidence that before he 
learnt of the plaintiff’s purchase, the 
defendant had any notice that the ven- 
dor would refuse performance. Tliere- 
foro at the date of the plaintiffs suit, 
namely, Ihth April 1912, a suit hy the 
defendant against his vendor for specific 
performance would have been within 
time and if the plaintiff was at the date 
ot suit in the position of a trustee for 
the defendant, the latter is clearly en- 
titled to enforce that position up to the 
•end of the litigation. It must not be 
taken from the above remarks that the 
defendant would be in a worse position 
in relation to the plaintiff if at the date 
of suit his right to sue his vendor for 
specific performance had been barred, 
since he is a defendant now relying upon 
his possession. In this connexion refer- 
ence may be made to Orr v. Sniidra Pan- 
dia (3); Krishna Menoii v. Kesavan (4) 
and Ranganaih Sakharam v. Govind 
Narasinv (5). 

The result is that the plaintiif cannot 
profit by his conveyance except to stand 
jin the shoes of his vendor and receive 
the balance of the purchase money due, 
on payment of which he would have to 
convey to the defendant. This however 
is not the relief which he seeks, and the 
I result is that his suit for possession 
(must fail. This decision may ap[)ear to 
be inconsistent with the result arrived 
at in Lahhand Motiram v. Lakshman 
Saliadu (6) and in Kurri Veerareddi v. 
K^^,rri Bapireddi (7), from which, if 
rightly decided, it would appear that the 
defendant would have no defence against 
a suit by his vendor for possession, 
although by reason of the statutory pro- 
visions above referred to, he has a 
complete defence against his vendor's 

l7 (ISboriG Ves 249=rlO^R R 17. ‘ ' 

2. (1840) G Haro 1=G7 E R 1057. 

3. (1804) 17 Mad 255. 

4. (1807) 20 ]\rad 305. 

5. (1004) 28 Bom G30. 

6. (1004) 28 Bom 4GG. 

7. (190G) 20 Mad 33G. 


assignee, notwithstnnding that the latter 
has no greater knowledge than the ven- 
dor possessed. It may be necessary here- 
after, when a suitable occasion arises, to 
consider in a Full Bench, whether the 
Transfer of Property Act necessarily in- 
volves such inconsistent positions. The 
facts of the present case do not raise the 
question decided in Lalohand Motiram 
V. Lakshaman Sahadu (G). When the 
question does arise for consideration, the 
observations of the Privy Council in 
Iinraadi pat lam Thirugnaria Kondama 
Naik v. Periya Dorasami (8) and the 
words *‘of itself” in the last clause of 
S. 54, T. P. Act, to which attention was 
called by Sir Lawrence Jenkins in 
Karalia Nanubhai v. Mansxikhram (9) 
will doubtless be considered. 

_ G.B./R.K. Appeal accepted. 

(1901) 24 Mad 377=28 I A 46 (PC). 

9. (1900) 24 Bom 400. 
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Batchelor and Shah, JJ. 

Emperor 

v. 

Chhaba Dolsang — Accused. 

Criminal Review No. 259 of 1916, De- 
cided on 23rd November 1916, from 
order of Resident Magistrate, First 
Class, Borsad. 

Criminal P. C. (1898), S. 250 — Scope — It 
does not apply to offences triable solely by 
Court of Sessions. 

Section 250, Criminal P. C., applies only to 
cases of offences triable by a Magistrate, and 
not to a case where the accused is charged with 
an offence triable exclusively by a Court of 
Session. 

T. E. Desai — for Complainant. 

Judgment.— The Rule must be made 
absolute and the order awarding com- 
pensation to the accused under S. 250 
must be set aside. The sum, if it has 
been paid, must he refunded. The reason 
is that S. 250, Criminal P. C., applies 
only to a case where a person is accused 
before a Magistrate of any offence tria- 
ble by a Magistrate, and here the person 
accused was occusod of an offence under 
S. 436, I. P. C., which is not triable by 
a Magistrate, but is triable exclusively 
by a Court of Session. 

o.p./r.k. 


Order set aside. 
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Batchelor and Shah, JJ. 

Bai Ganga—kccn^ed. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 363 of 1916, De- 
cided on 1st November 1916, from con- 
victions and sentences of Sess. Judge, 

Surat, in Sess. Case No, 19 of 1916. 

Penal Code (45 of 1860), S. 494 — Caste 

-cannot dissolve marriage and permit married 
woman to re-marry — Court cannot recognize 
such authority — Remarriage permitted by 
panchayat or husband not being heard for 
more than eight years and was held to con- 
:stitute offence. 

Courts do not recognize the authority o! a 
-caste to dissolve a marriage or to declare it 
void or give permission to a married woman to 
re-marry. [P 97 C 2] 

Where therefore the accused’s marriage was, 
in accordance with a custom prevailing in her 
caste, dissolved by a caste panchayat in conse- 
quence of her husband having gone abroad and 
his whereabouts being unknown for eight years 
during which period accused was left unprovided 
for, and the accused, on the strength of such 
•decision, re-married during the lifetime of her 
husband : 

Held : that the decision of the panchayat was 
inoperative in law and the re-marriage of accused 
fell within the prohibition of S. 494, I. P. 0. : 

1 Bom 347 and 39 Bom 638, Rej. [P 97 C 2] 

Strangman and T, E. Desai — for Ac- 
•cused. 

S. S, Fatkar — for the Crown. 

Batchelor, J. — The appellants in this 
■case have been convicted under S. 494, 
I. P. 0., which provides punishment for 
marrying again during the lifetime of a 
husband in all cases where such marri- 
age is void by reason of its taking place 
during the lifetime of such husband. The 
facts upon which the conviction has pro- 
ceeded are not disputed and are these : 
Accused 1 Ganga was married to the 
-complainant about 18 years ago, she then 
being about six years old and the com- 
plainant being about nine. The marriage 
was not consummated and shortly after 
it the complainant proceeded to Kim- 
berly in South Africa for the purpose of 
earning his livelihood. During his ab- 
sence there, though he did write to his 
own uncle, it appears that he did not 
■communicate with his wife Ganga^ nor 
did he furnish her with maintenance. 
Ultimately in the absence of the hus- 
band a fargati was obtained by the caste, 
who took a sum of Bs. 110 from accused 3 
and the palla ornaments. Upon the faith 
of this fargati accused 1 re-married with 
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accused 2 on 6th June 1916. Four days 
later the original husband returned from 
Kimberly. The only question is whe- 
ther the second marriage was void by 
reason of its taking place during the 
lifetime of the first husband, the com- 
plainant. 

No doubt, as Mr. Strangman has urged, 
the circumstances appearing in this 
particular case seem at first sight to be 
rather stronger in the wife’s favour than 
the circumstances which underlay the 
custom sought to be set up in other cases 
which this Court has had to consider, as, 
for instance, the custom alleged in Beg. 
V. Karsan Ooja and Beg. v. Bai Bu~ 
pa (l). It appears to me however that 
it is inexpedient to examine with any 
great nicety the particular form of cus- 
tom which may be alleged in any parti- 
cular case, and that it is expedient to 
abide by the general principle which 
this Court has long since adopted and 
consistently followed. That principle 
was stated in Beg. v. Sambhu Raghu (2), 
so far back as 1876, and in that case a 
Bench of this Court said : 

“The Court does not recognize the authority of] 
the caste to declare a marriage void, or to give| 
permission to a woman to re-marry.” 

That principle, thus announced in 
1876, was reiterated by another decision 
of this Court in 1915 : see Keshav Har- 
govan v. Bai Gandi (3). To that prin- 
ciple I think that we should still ad- 
here. And the result is that, the panch 
having no authority to grant the fargati 
which they did grant, that fargati is in- 
operative and the original marriage bet- 
ween Ganga and the complainant re- 
mained undissolved and in full force. 
That being so, the subsequent marriage 
between accused 1 and 2 falls within 
the prohibition of S. 494 of the Code and 
the conviction must be confirmed. At 
the same time having regard to the posi- 
tion of the parties and the possibility 
that they believed that they would be 
legally justified in acting upon the autho- 
rity which the panch arrogated to itself, 
we think the sentence may be reduced 
and we do reduce it to that which the 
appellants have actually suffered. 

Shah, J. — I am of the same opinion. 

G.p./r.K. Sentence reduced. 

1. (18G4-66) 2 B H C R 117. 

2. (1875*77) 1 Bom £47. 

3. (1915) 39 Bom 538=29 I C 952. 
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Beaman and Heaton, JJ. 

Manamad Nathu and others — Accused 
— Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Revn, No. 176 of 1916, De- 
cided on 7th September 1916, against 
conviction and sentence passed by City 
Magistrate, First Class, Ahraedabad. 

Bombay Prevention of Gambling Act 
(1887), S. 12 — Playing cards for insignificant 
stakes — Offence is trivial and warning cr 
small fine is sufficient sentence. 

Accused, who were peons and mill-hands, were 
convicted by a Magistrate for gambling in that 
they played cards for very insignificant stakes on 
a hot afternoon under the cool shades of a mas- 
jid and were sentenced to 15 days imprisonment 
each ; 

Held : that the offence was very trivial and 
the sentence inflicted grossly disproportionate 
and that a warning or a small fine would have 
answered the ends of justice. [P 08 C 1] 

T. E. Desai — for Applicants. 

iS. S. Patkar^ioT tho Crovrn. 

Judgment. — We think it a pity that 
the gambling laws, through the injudici- 
ous activity of the police and want of 
discretion on the part of the Magistracy, 
should sometimes be worked so harshly 
as they have been in this case. Without 
going into a discussion of the points 
raised by the learned counsel for the ap- 
licants, it will be suflicient to say that 
every feature of the case convinces us 
that it was of the most trifling character 
and one which might have been passed 
over by tho police with a caution or, if 
brought before the Magistrate, dealt 
with by him in a very different way 
from that in which ho has dealt with 
these offenders. 

They are peons and mill-hands, and on 
a hot afternoon betook themselves to the 
cool shades of the Daskroi Masjid whore, 
adopting the Magistrate’s finding of fact, 
they were amusing themselves by play- 
ing cards for very insignificant stakes. 
The police raided the place and dragged 
nine of these persons before the Magis- 
trate, who convicted five of them and 
actually sentenced them to 15 days* im- 
prisonment. Such a sentence in such 
circumstances appears to us to be mon- 
strous and altogether out of proportion 
to the criminality of the acts charged. 
If the police had thought it worthwhile 
to bring such persons before a Magistrate 
on such charges, we should have thought 
that the Magistrate would nave seen 
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that this was no serious matter, and if 
he had felt it necessary upon the evi- 
dence to convict the accused persons at 
all, he would have let them go with a 
small fine. Unfortunately they appear 
to have undergone seven days’ imprison- 
ment before they were released on bail 
by this High Court. We therefore now 
remit the unexpired portion of the sen- 
tence. We do not interfere wdth the 
conviction, because in the circumstances 
there is no occasion for us to do so. 
g.p./r.K. Sentence remitted. 
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Batchelor and Shah, JJ. 

Bhagava Giriyappa and others — Ac- 
cused. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 373 of 1916, De- 
cided on 1st November 1916, from con- 
viction and sentence of Sess. Judge, 
Bijapur, in Session Case No. 27 of 1916. 

Penal Code (45 of 1860), Ss. 307 and 337 
— Administering of injurious drug to induce 
love in ignorance of the dangerous nature 
and without care or inquiry as to its amounts 
to offence under S. 337 and not S. 307 — 
Held further, persons supplying the drug 
knowing it to be dangerous are guilty 
offences under Ss. 307/109 and 328/109. 

Tho administering of an injurious drug ox 
potion to a person to induce love in ignorance of 
its nature or effect and without care and caution 
and inquiry as to its properties, which causes 
serious illness to such person, amounts to an 
offence under S. 897, I. P. C., and not under 
S. 307. [P 99 C 1] 

Accused 1 got a potion from accused 2, hor 
lover and administered it to her husband to 
make him less quarrelsome towards hor. Ac- 
cused 2 and 8 prepared tho potion, knowing that 
it contained dhatura: 

Held', that tho act of accused 1 amounted to 
an offence under S. 337, I. P. 0., and the acts of 
accused 2 and 3 under Ss. 807 and 109, 328 and 
109, respectively: 89 Cal 855; AIR 1915 Bom 
297 and 7 A/ H C H 119, Ref. [P 99 C 1] 

S. S. Patkai — for the Grown. 

Judgment. — In this case there is no 
appearance on behalf of the appellants^ 
but we have heard the Government 
Pleader for the Grown. Appellant 1 was- 
the wife of one Giriyappa, but was in 
illicit relations with accused 2, Mohidin. 
Appellant 3, Irrappa was a go-between. 
They have been convicted of attempting 
to murder or abetting the attempt to 
murder Giriyappa, the husband of ap- 
pellant 1, whom the appellant, injured 
by mixing dhatura with his food, having 
received this dhatura from accuseds 2 
and 3. The evidence leaves no doubt as 
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to the guilt of the accuseds 2 and 3, -who 
have properly been convicted of the abet- 
ment of the attempt to murder. But 
the sentences passed upon them seem to 
'us to be excessive. We reduce the sen- 
itences in each case to five years’ rigorous 
imprisonment under Ss. 307 and 109, 328 
and 109, the sentences to be concurrent. 
As to the wife, accused 1, the question 
is one of more difficulty, and on the 
whole we are not satisfied that she can 
safely be convicted of the attempt to 
murder. It is not shown that she knew 
that the stuff given to her by accuseds 2 
and 3 for administration to her husband 
was dhatura. 

The evidence rather suggests that what 
she asked for was some potion which 
would save her from the quarrelsome 
tongue of her husband, and that what 
she received from accuseds 2 and 3 was 
received as a potion likely to produce 
this and no worse effect. It is clear, 
however, that in administering to her 
husband an unknown powder which she 
received from her lover who was at 
enmity with her husband, and in ad- 
ministering it to her husband, without 
any care or caution or any inquiry as to 
its properties, she committed an offence 
punishable under S. 337, I. P. C. This 
view of the nature of her act is sup- 
ported by the decisions in Pika Bewa v. 
Emperor (l) and Emperor v. Bamava 
Ghennappa (2). Reference may also be 
made to the case of In re, Nidamarti 
Naghabhushanam (3), where there will 
be found a very complete explanation of 
this and related provisions of the Penal 
Code. We alter the conviction of the 
accused 1 to a conviction under S. 337, 
I. P. C., and reduce her sentence to one 
of six months’ rigorous imprisonment. 

G.P./b.K. Sentences reduced. 

1. (1912) 39 Cal 855=14 I C 195. 

2. A I B 1915 Bom 297=28 I C 641. 

3. (1871-74) 7 H H C R 119. 
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Batchelor ahd Shah, JJ. 

Kashinath Vinayak Bhave — Plaintiff 
— Applicant. 

v. 

Bama Daji Kale — Defendant — Op- 
posite Party. 

Civil Ref. No. 1 of 1916, Decided on 
28th February 1916, made by Dist. Judge, 
Ahmednagar. 

Dekkhan Agriculturist Relief Act (1879), 
S. 15 (b) (1)— Default in payment of instal- 


ments — Sale of portion of mortgaged pro- 
perty — Final decree — Application for under 
O. 34, R. 5 (2) is not necessary — Civil P. C. 
(1908), O. 34, R. 5 (2). 

A holder of a decree for sale upon a mortgage, 
in default of payment of instalments ordered 
under S. 15 (b) (l), Dekkhan Agriculturist’s 
Relief Act, is not required to apply under 0. 34, 
R. 5 (2), Civil P. C., 1908, to make the decree 
final before he can apply for sale of the neces- 
sary portion of the property under S. 65 (b) (2), 
Dekkhan Agriculturist’s Relief Act. [P 99 C 2] 

W. B, Pradhan {amiens curiae) — for 
Applicant. 

A. G. Desai {amicus curiae) — for Op- 
posite Party. 

Judgment. — We are obliged to the 
learned pleaders who, as amici curiae, 
have assisted us with their arguments 
in this case. This is a reference under 
O. 46, R. 1, from the learned District 
Judge of Ahmednagar, and the question, 
which is propounded to this Court, is in 
the learned Judge’s words ; whether 
a holder of a decree for sale upon a 
mortgage, in default of payment of 
instalments ordered under S. 15 (b) (l), 
Dekkhan Agriculturists’ Relief Act, must 
apply under O. 34, R. 5, Civil P. C., to 
make the decree final before he can 
apply for sale of the necessary portion 
of the property under S. 15 (b) (2), Dek- 
khan Agriculturists’ Relief Act. In my 
opinion the answer should be in the 
negative. 

It is true that by S. 74, Dekkhan Agri- 
culturists’ Relief Act, it is provided that, 
except in so far as the Civil Procedure 
Code is inconsistent with that Act, the 
Code shall apply in all suits and pro- 
ceedings before Subordinate Judges 
under that Act. But, as it seems to me, 
the kinds of procedure laid down by the 
Civil Procedure Code and the Dekkhan 
Agriculturists’ Relief Act respectively in 
the matter of sales in mortgage suits are 
inconsistent one with the other. By 
Rr. 4 and 5, O. 34 of the Code, a plain- 
tiff-mortgagee must obtain both a preli-. 
minary decree for sale and upon his sepa-j 
rate application a final decree for salel 
before the mortgaged property or suffi- 
cient part thereof can be sold. But 
S. 15 (b), sub-Ss. 1 and 2, Dekkhan Agri- 
culturists’ Relief Act, which provide for 
the sale of mortgaged property under 
that Act, contain, as I read them, mate- 
rially different provisions. Sub-S. 1 of 
the section empowers the Court, in its 
discretion in making a decree for sale^ 
to direct that the amount payable by 
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the mortgagor under the decree shall be 
payable in instalments, and sub S. 2, 
■which is the important provision, is in 
these words: 

‘*lf a sum payable under any such direction 
is not p'iiid when due, the Court shall, except 
for reasons to be recorded by it in writing .... 
order the sale of such portion only of the pro- 
perty as it may think necessary for the reali/^a- 
tion of that sum.” 

It is necessary to contend on behalf 
of the judgment- debtor, and accordingly 
it has been contended, that the words 
which I have read mean no more than 
that the Court shall make a decree direct- 
ing that in default of payment of the 
instalment the mortgaged property or a 
sufficient part thereof shall be sold. But 
the words which I have cited do not 
say tbatithoy say a great deal more than 
that, and, as I think, must be taken to 
mean what they say, that is, that the 
Court shall make an out-and-out order 
for sale; nor is there anything in the 
Dekkhan Agriculturists’ Belief Act to 
suggest that anything more than this 
order is required for the purpose of 
bringing the property to actual sale. 
Although, as Mr. Desai has urged, the 
general scheme of the Dekkhan Agricul- 
turists’ Relief Act is to assist or favour 
the indebted defendant, I can see noth- 
ing repugnant in the construction which 
I have put upon the words of S. 15 (b). 
For, the scheme of this section, making 
special allowance for instalments and 
requiring that only a portion of the 
mortgaged property shall be sold, seems 
to me to differ entirely from the general 
scheme of 0. 34, Civil P. C. Under the 
Dekkhan Agriculturists’ Belief Act the 
mortgagor is favoured in these two res- 
pects, that he is enabled to make easy 
payments and that only a sufficient por- 
tion of his property is sold on the failure 
to pay any instalments. I see no diffi- 
culty in holding that that is the limit 
of the concessions which the legislature 
was making in his behalf, and in my 
view neither the principle of those con- 
cessions nor the words of the statute 
suggest that the intention was that, on 
the failure to pay each particular in- 
stalment, the mortgagee would not only 
have to obtain a definite order under 
sub-S. 2, S. 15 (b), but would also have 
to follow it up at some later period by 
making a fresh application in each case 
and obtaining from the Court a fresh 
order. I am of opinion that the order 


Gangadhar 1916 

made by the Court under aub-S. 2 is the 
order contemplated by the legislature as 
effecting without more the sale of the 
requisite portion of the property. 

Shah, J. — I agree. 

g.p./r.k. Answered accordingUj . 
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Scott, C. J. and Heaton, J. 

Hari Ganu Bhagade and others — De- 
fendants — Appellants. 

V. 

Gangadhar Vithal Gulvani and others 
— Plaintiffs— Respondents. 

Second Appeal No. 1013 of 1914, De- 
cided on 17th February 1916, from deci- 
sion of First Class Sub-Judge, Thana, in 
Appeal No. 77 of 1914. 

Khoti Lands— Kolaba District — Transfer 
without permission of Khot works as forfei- 
ture and Khot can enter to prejudice of 
transferee. 

An alienation by a khoti tenant of his khoti 
lands without the permission of his khot in the 
Kolaba District works as a forfeiture and the 
khot is entitled upon such transfer to enter upon 
the land to the prejudice of the transferee : 18 
BLR 273, Ref. [P 100 C 2; P 101 0 1] 

K. H. Kelkar and M. N. Karhhari— 
for Appellants. 

V. B. Virkar — for Respondents., 

Judgmeyit.^ThQ plaintiffs sue to re- 
cover possession of certain lands in the 
Kolaba District, on the ground that they 
were entitled so to do by reason of their 
occupancy tenants having assigned those 
lands to other persons without permis-:* 
sion of the plaintiffs, w^ho were the 
khots. The learned trial Judge has cited 
a number of decisions, which establish 
that alienation by a khoti tenant of his 
khoti lands in the Kolaba District works 
as a forfeiture. The lower appellate 
Court, accepting that custom as estab- 
lished, discusses a counter-custom set up 
by the defendants to the effect that 
khoti tenants were entitled to transfer 
their holdings, and he holds the custom 
is not proved. The learned pleader for 
the appellants argues that although the 
custom may be established that a khoti 
tenant cannot transfer his occupancy 
holding without the permission of his 
khot, it does not follow that the khot 
can upon such transfer enter upon the 
land to the prejudice of the transferee. 
It may be that the expression ‘ forfei- 
ture" is inappropriate to the consequen- 
ces which result from an unauthorized 
transfer of an occupancy holding, but 
the result must be that the khot is enti- 
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tied to re-enter for the reasons stated by 
Sir Richard Couch in the analogous case 
in Bengal of the zamindar and his occu- 
pancy tenants. In Narendra Narayan 
Roy Chowdhry v. Ishan Chandi'a Sen (l) 
the learned Chief Justice says : 

“ If a raiyat having a right of occupancy en- 
deavours to transfer it to another person, and, in 
fact, quits his occupation, and ceases himself to 
cultivate or hold the land, it appears to me that 
he may be rightly considered to have abandoned 
his right, and that nothing is left in him which 
would prevent the zamindar from recovering the 
possession from the person who claims under the 
transfer.” 

That decision was applied by a Bench 
of this Court to the case of an unautho- 
rized sale of land by a khoti tenant : see 
Nagardas SohhagyadasY. Ganu Balu (2). 
The remedy appears to be appropriate, 
even if it bo taken that prior to the pas- 
sing of the Khoti Act of 1880, no khot 
was anything more than a farmer of re- 
venue, for he vvas under an obligation to 
pay a certain revenue to Government, 
and if the occupancy tenant, to whom 
he lookei to reader his share of the re- 
venue, transferred the land to some one 
whom the khot did not approve of, the 
remedy of the khot would be to go on to 
the land and collect the produce for him- 
self so as to be able to discharge his 
obligations to Government. The find- 
ing however of custom in favour of the 
plaintiffs does not dispose of the case, 
because the receipt book shows that the 
transferees have paid khoti profits to the 
khot which have been accepted. The 
contention of the defendants in appeal 
to the lower appellate Court was that 
they had paid dhara and fayda since 
1897, and the plaintiffs knew of their 
possession under the transfer, but accep- 
ted the dhara and fayda at their hands, 
and therefore had indirectly consented 
to the alienations, and had no right to 
maintain the suit. The learned trial 
Jtrige disposed of that point by saying 
that the fact of plaintiffs’ knowledge cf 
the transfers was not proved by the de- 
fendants. The learned Judge with ap- 
pellate powers however notwithstand-^ 
ing the reference to the point in the 

judgment of the trial Judge, says : 

” The appellant did not urge in the Court be- 
low that the plaintiff knew of the alienation to 
him, and it is now too late to urge that plea.” 

He appears to have overlooked the re- 

fere n cetothopointhitheju^gment^f 

1. (1874) 13 BLR 274. 

2. (1891) PJ 107. 
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the lower Court. But it is necessary 
for the decision of the case that that 
point should be decided, ^^e must 
therefore remand to the lower appellate 
Court for decision of the issues — When 
the plaintiffs first knew of the alienations 
by the khoti tenants to the other defen- 
dants, and whether with such knowledge 
they accepted payment of dhara or fayda 
from the transferees, and whether such 
conduct amounts to a waiver of forfei- 
ture or ratification of the transfer ? The 
finding to be returned within one month. 
No further evidence to be taken, 

G.P./r.k. Issues remanded* 
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Batchelor, Ag. C. J. and Shah, J. 

Rose D'Souza and others — Plaintiffs 
Appellants. 

V. 

Joseph Joaquim Serpes and others 
Defendants — Respondents. 

First Appeal No. 226 of 1915, Decided 
on 30th August 1916, from decision of 
First Class Sub-Judge, Thana, in Suit 
No. 250 of 1914. 

(a) Deed — Construction — Documents in 
India should not be construed literally"—ln- 
tention should be looked to. 

In dealing with deeds and contracts of the 
people of India, Courts should have regard, not 
so much to the form of expression or the literal 
sense, as the real meaning of the parties which 
the transaction discloses. The intention must 
be gathered from the words used and cannot be 
supplied by the Courts independently of .the 
words used. [P 102 C 2] 

(b) Will — Construction — Words conferring 
absolute estate used with wards limiting that 
right — It must be read as whole — Testator 
should not be bound to earlier words — Will 
was construed to confer life interest. 

Where a testator, in devising property, uses 
words of absolute import in the earlier part of 
the will and the same is immediately followed 
by limiting words occurring in the same sentence, 
it will be unreasonable to tie down the testator 
to the earlier words and effect must be given to 
the will read as a whole. LP 102 G 2] 

A will was in terms as follows : ‘T appoint by 
this testament my brother Joaquim Serpes as my 
only and universal heir of all the immovable 
property which I possess, and which may here- 
after in any manner belong to me, with the 
strict obligation to him not to sell, exchange or 
hypothecate it, but only to enjoy the usufruct 
thereof, and at his death to pass over the same 
to his male children, preserving the same as a 
patrimony of the house.” 

Held : that the beneficiary took under it only 
a life-interest; 6 MIA 393 (PC), Bef. [P 103 0 1] 

Jardine and Solomon Moses — ior Ap- 
pellants. 

Strangman, Goyaji and K. A. Padkye 
— for Respondents. 
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Batchelor, Ag. C. J . — The state of facts 
in which this appeal is brought is des- 
cribed in the judgment of the lower 
Court and need not be recapitulated. 
Only three points are taken on behalf 
of the appellants, who are the original 
plaintili’s, and of tliese three points only 
one is, I think, such as to occasion any 
difficulty. The first objection raised for 
the appellants was that Probate of the 
will of .Joseph had not been established. 
But that objection is, in my opinion, 
disposed of by Ex. 2o, an extract from a 
vernacular register for the year 1877. 
That extract shows that application for 
Probate was made to the Court, and that 
the Court granted what is translated 
from the vernacular as a “certificate.” 
Seeing that the application w'as for Pro- 
bate, and that the English word ‘certi- 
ficate” is habitually used in the verna- 
cular languages as equivalent to “Pro- 
bate,” I have no doubt that the Probate 
of Joseph’s will in this case is sufficiently 
proved. As to the second point that 
the property in suit was not identified 
as the property referred to in the will 
of .loseph, the answer is that that point 
cannot be taken now. No issue was 
raised upon it in the Trial Court, and, 
80 far as the record shovvs, it appears 
that until the evidence in the case was 
completed, the defendants had no notice 
that they would have to meet any such 
objection. The third point is, as I have 
said, more serious and requires more 
consideration. It turns upon the con- 
struction of a passage occurring in the 
will of Joseph. The question to be 
determined is whether upon a proper 
construction of this will Joaquim was 
merely a life tenant or whether he took 
absolutely. The relevant passage in the 
will is in these words : 

I appoint by this testament my brother 
Joaquim Herpes as my only and universal heir of 
all the immovable property which I possess, and 

oafter in any manner belong to 
me. with the strict obligation to him not to sell, 
exchange, or hypothecate it, but only to enjoy 
the usufruct thereof, and at his death to pass 
over the .same to his male children, preserving 
the same as a patrimony of the house.” 

It is urged by the learned Advocate- 
General on behalf of tho appellants that 
the earlier words in this passage, cons- 
tituting Joaquim tho only and universal 
heir, are words of absolute grant, and 
are not to ho cut down by the subsequent 
words which are merely repugnant to 
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the grant already made. That no doubt 
is a good argument if the earlier words 
are w'ords of such power or even of such 
magic that when once they have been 
uttered by a testator, it is impossible to 
look any further for the manifestation 
of his intention. But the rule is to have 
regard to the whole will in order to see 
what the testator’s intentions were, and, 
in Hunoomanpersaud Panday v. Mt, 
Bahooee ALunraj Koomveree (l), the 
Courts in India have been particularly 
cautioned that in dealing with deeds and 
contracts of the peoples of India, they 
are to have regard, not so much to the 
form of expression or the literal sense, 
as to the real meaning of the parties 
which the transaction discloses. It is of 
course nonetheless the fact that the in- 
tention must be gathered from the words 
used, and cannot be supplied by the 
Court independently of the words used. 
Now it appears to me important to 
notice first of all that though this will 
must be interpreted by the principles of 
English Law, it is drawn in the Portu- 
guese language and clearly without any 
reference to English legal notions. This 
is apparent, as I think, on the face of 
the document, and in one part of it finds 
expression by the testator himself who 
says : 

” I bog Her Majesty’s Court to cause this my 
testament to bo made valid in the best manner 
and form that tho law requires,” 

in other words, it seems to me that this 
Portuguese gentleman, writing in his 
own language, without any knowledge of 
the doctrines of English Law, expressly 
invokes the aid of the Court to validate 
that which, by the language he has used, 
shall appear to the Court to have been 
his wish and intention. Now reading as 
a whole the sentence in which the dis- 
puted words occur, I have never been 
able to doubt what the wish and inten- 
tion of this gentleman were; and seeing 
that both the apparently absolute words 
and the limiting words occur in one and 
the same sentence, I think it would be 
unreasonable to tie down the testator to 
the earlier words as if he had never 
given any further explanation of the 
intention which at that moment was in 
his mind. In my opinion he has in this 
one sentence supplied his own dictionary, 
and the fairest way in wdiich the whole 
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sentence can be read is to read it as if 
the words were: 

“ I appoint mv brother as my only and universal 
heir of all the immovable property, and by that 
I mean that he is not to sell or exchange it, but 
only to enjoy a life-estate.” 

I may observe that the words trans- 
lated "obligation” represents in the 
Portuguese the same original Latin word, 
and it is not, in my opinion, possible to 
contend that the testator, after having 
given an absolute estate, was merely 
adding a prayer or request that the 
beneficiary should act towards it in a 
certain manner. For these reasons, con- 
struing this particular will from the 
language employed in it, and doing my 
best from that language to ascertain and 
carry out what appears to me to have 
been the clear intention of the testator, 

I am of opinion that the lower Court s 
view upon this point was right. The 
appeal therefore fails and should be dis- 
missed with costs. 

Shah, I. — I am of the same opinion. 

g.p./r.K. Appeal dismissed. 
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Batchelor, Ag. C. J. and Shah, J. 

Laxminarayan Eamdayal and others 
— Plaintiffs — Appellants. 

V. 

Chimniram Girdharilal and others — 
Defendants — Respondents. ' 

Second Appeal No. 453 of 1915, Deci- 
ded on 8th September 1916, from deci- 
sion of Dist. Judge, Ahmednagar, in Ap- 
peal No. 122 of 1914. 

(a) Civil P. C. (1908), O. 8, Rr. 3. 4 and 5 
— Scope and object of — They are to intro- 
duce practice of pleadings in England. 

Rules 3, 4 aod 5, 0. 8, Civil P. 0., are in- 
tended to bring the Indian practice as to plead- 
ings into a position approaching that which ob- 
tains in England. [P 103 C 2] 

(b) Civil P. C. (1908), O. 8, Rr. 3. 4 and 5 
— Fact not specifically and expressly denied 
must be taken to be admitted. 

In a suit for money on accounts the plaint 
set forth that, by reason of a letter of the 
defendant, the suit was within time. The repli- 
cation to this in the written statement was that 
the suit was not saved by the letter put in from 
the bar of limitation : 

Held : that the statement could not be read 
either as a specific denial or denial by necessary 
implicatioa of the execution of the letter upon 
which the plaintiffs expressly relied, and that 
the letter must, under O. 8, Rr. 3, 4 and 5, Civil 
P. 0., be taken as admitted between the parties. 

[P 104 C 1] 

V, B. Virlcai — for Appellants. 

D. C. Virkar — ior Respondents. 

Judgment. — In this appeal the only 
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question which it is necessary to consi- 
der is the question whether the letter. 
Ex. 33, ought to be held to have been 
admitted. For if Ex. 33 is held to be 
admitted, then it is clear that the plain- 
tiffs’ suit is not exposed to the bar of 
of limitation. Now the suit was brought 
to recover a sum of money on an account 
stated, and with regard to the question 
of limitation, the matter was put by the 
plaintiffs in the following language, in 
paras. 4 and 5 of their plaint : 

” As mentioned in the special extracts the 
defendants have given the vasul in respect of 
the dealings and, at last, have sent a vasul of 
Rs. 100 on 13th May 1910 and the defendants 
sent their firm’s letter to the plaintiffs, dated 
I2th May 1910, mentioning that vasul. This 
suit of the plaintiffs is filed after three years 
subsequent to the date of the last transaction. 
But the plaintiffs’ suit is in time on account of 
the vasul given by the defendants and on account 
of the letter referred to in Cl. 4.” 

This letter thus referred to is Ex. 33. 
In reply to this averment in the plaint 
the defendants in their written state- 
ment, Ex, 14, state as follows : 

” Paragraph 6 : The plaintiff’s suit is not in 
time. The suit is not saved by the letter put 
in from the bar of limitation.” 

In this state of the pleadings, the 
learned Subordinate Judge of trial came 
to the conclusion that the letter. Ex. 33, 
must be accepted as proved, and in that 
conclusion we think he was justified 
under the provisions of Rr. 3, 4 and 5, 
O. 8, Civil P. 0. These are new provi- 
sions intended, it must be supposed, to 
bring the Indian practice as to pleadings 
into a position approaching that which 
they oocupy in England. R. 5 is, foi 
instance, substantially the same provi- 
sion as obtains in England, except that 
its rigour is mitigated by the added pro- 
viso. With that proviso however in 
this particular case we have no concern, 
and the rule which we have to enforce 
lays down that 

‘‘ every allegation of fact in the plaint, if not 
denied specifically or by necessary implication, 
or stated to be not admitted in the pleading of 
the defendant, shall be taken to be admitted.” 

In this case the words which we have 
cited from para. 6 of the written state- 
ment seem to us incapable of being read 
as containing either a specific denial or 
a denial by necessary implication of the 
execution of the letter upon which the 
plaintiffs have expressly relied. It ap- 
pears to us that, on a fair reading of 
para, 6, its meaning is that though the 
letter put in by the plaintiffs is not 
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denied, the defendants contend that for 
one reason or another its effect is not to 
save the suit from the bar of limitation. 
We think therefore that under Rr. 3, 4 
and 5, 0. 8, Civil P. C., the lower Court 
was right in thinking that in this state 
of the pleadings, the letter Ex. 33 must 
be accepted as admitted between the 
parties, and therefore unnecessary to be 
proved. This being so, the low'er appel- 
late Court’s decree dismissing the suit on 
the ground of limitation is reversed and 
the decree of the trial Judge restored 
with costs throughout. 

G.P./r.k. Appeal allowed. 
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Scott, C. J. and Heaton, J. 

Tavakalhhai Sultanbhai — Defendant 
— Appellant. 

V. 

Imtiyajbegam MirabaneRaheh — Plain- 
tiff-Respondent. 

Second Appeal No. 955 of 1915, Deci- 
ded on 21st November 191G, from deci- 
sion of Dist. Judge, Ahmedanagar, in 
Appeal No. 43 of 1915. 

Mahometan Law — Gift — Conditional vali* 
dity — Acceptance of conditional gift makes 
condition enforceable not only against 
donee but persons claiming under him with 
notice — It is in nature of trust. 

Where a Mahomodan donee accepts a gift of 
property on condition that he would pny certain 
sums out of the income thereof to certain per- 
sons, an obligation in the nature of a trust at- 
taches to the property in the hands of the donees 
and in the hands of those claiming under him 
with notice, and such obligation will bo enforced 
by the Courts: 10 WR 26 (PC). Foll.\ .''4 All 478, 
^el. 071.; 22 Bom 489.DtsL [P 106 C 1] 

A lilahomcdan made a gift of her property to 
three persons, directing tl)at the management 
of the property should remain in the hands of 
one of them, and that ho should make certain 
payment out of the income of the property to 
the otlicr two donees: 

Held: that the gift was good and complete 
under the Mahomodan Law and that the donee 
to whom the management of the property was 
entrusted took it on condition that ho would 
make the payments directed by the donor, and 
that this obligation was enforceable against him 
and against those claiming under him with 
notice. [P 105 c 1] 

B. N. Bhajeka) — for Appellant. 

S. B. Bnkhale — for Respondent. 

Judgment. By a document dated 5th 
August 1889, one Unirao Bibi purported 
to make a gift in favourof three persons, 
Mirza Vajir Beg, Imtiyaj Begum and 
Chaggan Bibi, of certain inam lands. 
She stated that 

“the lands have been given to you three as 
gifts. All my rights of ownership are transfer- 
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red to you. The vahivat or management of the 
lands should be made by one of you three, 
namely Vajir Beg, and after paying Government 
dues, Rs. 40 should be paid out of the residue 
of the income annually to Imtiyaj Begum, and 
the remainder should be divided equally between 
Mirza Vajir Beg and Chaggan Bibi. Mirza Vajir 
Beg should have vahivat and give income ac- 
cording to to their shares to the two. They 
have no right of claiming division of the lands 
from Mirza Beg, but only a right of claiming, 
income every year.” 

Mirza Beg's interest in the property 
has now passed to defendant 2, who 
contends that the deed of gift insofar as 
it conferred benefits on the two women 
mentioned therein is void, and that he 
is absolutely entitled. This suit is 
brought by Imtiyaj Begum to enforce 
her rights under the deed of gift. The 
learned Judge of the lower appellate 
Court has held, upon the authority of 
Nawab Umjad Ally Khan v. DJt. Mo- 
humdee Begum (l), that the gift is good 
and complete under the Mahomodan law» 
and that upon the authority of Lalijan 
V. Mahomed Shafi (2), the deed 

can be supported in favour of the plain- 
tiff. The last mentioned case is very 
similar to the present, being a gift in 
favour of an individual, subject to tu 
condition of payment of one-third of the 
income to another individual. A suit 
by the last named beneficiary was 
brought against the assignee of the 
other donee. The learned Judges of the 
Allahabad High Court held that the 
conclusion of the Trial Judge in favour 
of the donee of one-third was supported 
by the decision of the Privy Council in 
Narvab Umjad Ally Khan v. Mt. Mo~ 
humdee Beg^m (1): and that though 
that was a case between Shias, the rule 
was considered as applying equally to 
Shias and Sunnis. The case here is bet- 
ween Sunnis. 

Tt is contended on bebalf of the ap- 
pellant that this Court must follow the 
ruling in Amtul Nissa Begam v. Mir 
Nurudin (3). That however was a case 
distinguishable from the present. A 
!Mohamedan there executed a deed of 
gift in favour of his wife, by which he 
agreed to give her and her heirs in per- 
petuity a sum of Rs. 4,000 per annum 
out of his undivided share in certain 
jagir villages which he had inherited 
from his father, and it was held that 

1. (1888) 10 WR 25—11 MIA sT? (PcT 

2 . (1012) 84 All 478=16 IC 106. 

8 (1898) 22 Bom 489. 
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the deed of gift "waa invalid, as it was a 
gift in effect of a portion of the future 
revenues of the villages to the extent of 
E.S. 4,000 per annum. In the present 
case Mirza Vajir Beg accepted the lands, 
the subject of the gift, from Umrao Bibi, 
and took the benefit of one moiety of the 
residue of the income on the condition 
that he would pay a specified annual 
sum to the present plaintiff, and a 
moiety of the residue of the income to 
Ohaggan Bibi. That was the conditicn 
upon which he took the property, and 
that was the obligation attaching to the 
property, in his hands or in the hands 
of those claiming under him with notice. 
The decision of the Privy Council in 
Naioah Umjad Ally Khan v. Mt. Mo~ 
humdee Begum (l) shows that the Courts 
should enforce obligations in the nature 
of trust against persons in possession of 
property, even though they be Moha- 
medans, and it is shown clearly by 
Mr. Faiz Tyabji in his comments upon 
that decision in para. 408 of his book 
on Mohamedan Law that the conclusion 
of the Privy Council was entirely in ac- 
cord w’ith the views of the Prophet. 
The passage from the Koran cited by 
Mr. Tyabji is as follows; 

“It is of no avail that ye turn your faces (in 
prayer) towards the east and the ^Yest, but 
righteousness is in . . . those who perform their 
engagements in which they have engaged , ^ . 
these are the true and these are the pious.” 

For these reasons we affirm the decree 
of the lower appellate Court and dis- 
miss the appeal with costs. 

g.p./e.k. Decree affirmed, 
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Scott, C. J. and Heaton, J. 

Basangavda Channappagavda — De- 
fendant — Apnellant. 

V. 

Gangava Kummangavda — Plaintiff- 
Respondent. 

Second Appeal No. 919 of 1914, Deci- 
ded on 7th March 1916, from decision of 
Asst. Judge, Dharwar, in Appeal No. 128 
of 1913. 

Valan Property — Holder of, under Gordon 
Settlement, is liable to maintain widow of 
last male bolder. 

If a property is held under a sanad under the 
Gordon Settlement, each successive male holder 
of such property substantially holds an estate of 
inheritance in tail male unburdened by any 
duties of service and such holder is liable for 
maintenance of the widow of the last holder. 

[P 105 C 2] 


V. Gangava Bombay 105 

S. Y. Ahhyanhai — for Appellant. 

A. G. Dcsai — for Respondent. 

Judgment . — The plaintiff, who is the 
mother of the last male holder of pro- 
perty admittedly vatan, having been 
postponed in the succession to the de- 
fendant as the nearest male member of 
the vatandar family, under S. 2 of Bom- 
bay Act 5 of 1886, has brought this suit 
to recover maintenance on the ground 
that she as the widow of a deceased 
male holder is entitled to maintenance 
from that holder's successors. The 
learned trial Judge, dismissed the suit 
on the ground that service and uncur- 
tailed remuneration must go hand in 
hand unless the service incumbent on 
the heriditary office has been commuted 
and that even if the property had been 
the subject of the Gordon Settlement, it 
would not affect the incidents of vatan 
property unless it were shown that such 
incidents had been expressly altered or 
cancelled. 

The lower appellate Court, being of 
opinion that the property must, for rea- 
sons stated, be taken to have been the 
subject of the Gordon Settlement, al- 
lowed the plaintiff’s claim on the ground 
that he who takes the benefit of an in- 
heritance must bear the burdens an- 
nexed to it in his predecessor's hands. 
If the property is held under a sanadf 
under the Gordon Settlement, each suc- 
cessive male holder is substantially 
holding au estate of inheritance in tail 
male unburdeced by any duties of ser- 
vice, in which case the objections ex- 
pressed by the trial Judge, to the en- 
cumbrance of an estate assigned as re- 
muneration for public services may be 
disregarded. 

In this view the hearing of the second 
appeal was adjourned in order that the 
pleaders might ascertain whether the 
property is held by the defendant under 
a Gordon Settlement sanad. We have 
now been informed by the pleaders that 
the suits should be decided on this as- 
sumntion. We therefore hold that the 
defendant, having taken by inheritance 
an estate which the public interest does 
not require to be held free from the en- 
cumbrances binding on his predecessors 
within the limits of the vatandar family^ 
is liable for the plaintiff’s maintenance. 
We affirm the decree of the lower Court 
and dismiss the appeal with costs. 

G.p/r.K. Decree affirmed. 
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Scott, C. J. and Heaton, J. 

Bamkrishna Yeshvant Kamat Defen- 
dant — Appellant. 

V. 

President Vengurla Municipality 
Plaintiff — Respondent. 

Second Appeal No. 750 of 1915, Deci- 
ded on 5th October 1916 

Civil P. C. (1908), S. 102 — Suit cognizable 
by Small Cause Court refers to nature of 
suit and not to Court to which tries it Rent 
suit for Rs. 250 tried in regular Court is 
cognizable by Small Cause Court. 

The words “ suit of the nature cognizable in 
Courts of Small Causc^i ” in S. 102. Civil P. C,, 
refer to the nature of the suit, that is, to a suit 
relating to a subject-matter over which a Court 
of Small Causc=i would have jurisdiction if with- 
in its pecuniary limits, and not to the Court 
which trios the case; 23 Mad 547, Rel on. 

iP 108 C 2] 

A reut suit for Rs. 250 was filed in a second 
class Subordinate Judge’s Court who was invest- 
ed with with Small Cause juri.sdiction only up 
to Rs. 60. The suit was decreed and the decree 
was afliirmed on appeal. In second appeal: 

jEfcZcZ: that the suit was of a nature cogniza- 
able by Courts of Small Causes and no second 
appeal lay. [P lOG 0 2] 

A, G. Desai — for Appellant. 

P. V. Kane — for Respondent. 

Scotty C. J. — The preliminary objec- 
tion takeen in this case is that no second 
appeal lies, on the ground that the suit 
in which it is preferred is of a nature 
cogni/ablo hy Courts of Small Causes 
within the raeaningof S. 102, Civil P.C., 
the amount or value of the subject- 
matter not exceeding Rs. 500. On the 
other hand, it is contended on behalf of 
the appellant that a second appeal will 
lie, because the suit was not cognizable 
by the Judge of the district in which 
it was instituted since he was invested 
with the jurisdiction of a Small Cause 
Court only up to a limit of Rs. 50. In 
nature the suit is a suit for rent, and 
the notification contemplated by Cl. 8, 
Sch. 2, Provincial Small Cause Courts 
Act (9 of 1887), has been issued in the 
Bombay Government Gazette of 1911, 
whereby the Governor-in-Council was 
pleased: 

to invest Subordinate Judges of all districts 
in the Bombay Presidency proper with authority 
to try on the Small Cause side of their Courts 
all suits for the recovery of rent arising 
within the local limits of the ordinary jurisdic- 
tion of their Courts and falling within the 
pecuniary limits up to which suits arc cogniz- 
able by them, as Judges of Courts of Small 
Causes.” 


It has been held by various Courts in 
India that the words “suit of the nature 
cognizable in Courts of Small Causes,*’ 
which was the wording of S. 586 of the 
Code of 1882, referred to the nature of 
the suit, that is, to a suit relating to a 
subject matter over -which a Court of 
Small Causes would have jurisdiction if 
within its pecuniary limits, and not to 
the Court which tries the case. There 
is no substantial difference between the 
words of S. 586 of the Code of 1882 and 
S. 102 of the Code of 1908. The parti- 
cular point which arises for decision in 
this case was referred to a Full Bench 
of the Madras High Court, the judg- 
ments on which reference will be found 
reported in Soundaram Ayyar v. Sennia. 
Naickan (1). There a rent suit had been 
instituted before the district Munsif of 
Madura. The District Munsif’s juris- 
diction was limited to suits not exceed- 
ing Rs. 200 in value, and Shephard, J., 
one of the Judges w’hose opinion pre- 
vailed, states as follows: 

” To my mind, it is, in the legal sense of the 
term, absurd to say that a suit for Rs. 400 
claimed as rent might, but for the fact that the 
District Munsif's jurisdiction under the Act was 
limited to suits not exceeding Rs. 200 in value, 
be tried as a Small Cause, and at the same time 
to deny that such suit is of the nature of suits 
cognizable by Courts of Small Causes.” 

As has been pointed out by my learn- 
ed brother in argument, the pecuniary 
limit of the Small Cause Court Judge’s 
jurisdiction in this case is Rs. 50 for all 
suits cognizable by a Court of Small 
Causes, but that would be no reason for 
permitting a second appeal in every suit 
not excluded by the terms of the Sch. 2, 
Provincial Small Cause Courts Act, 
which was tried by him, where the 
amount claimed isRs. 60, forallthe suits 
would still bo of a nature cognizable by 
Courts of Small Causes. For these rea- 
sons, I am of opinion that the prelimi- 
nary objection must prevail, that no 
second appeal lies and the appeal must 
therefore be dismissed with costs. 

Heaton^ J, — I agree. I think that the 
intention of the Legislature is given 
effect to by the decision proposed, though 
I am not unmindful of the force of some 
of the arguments used by Subrahmania 
Aiyar, J., in the Madras Full Bench 
case of Soundaram Ayyar v. Sennia 
Naickan (l). 

G.p./r.K. Appeal dismissed. _ 

1. (1900) 23 Mad 547. 
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Scott, C, J, and Heaton, J. 

Arjun Ramji Mhankal — Defendant — 
Appellant. 

V. 

Bamahai Baoji Vithoba — Plaintiff — 
Respondent. 

Second Appeal No. 759 of 1914, Deci- 
ded on 12th April 1916, from decision 
of Dist. Judge, Ratnagiri, in Appeal 
No. 270 of 1913. 

Limitation Act (1877), S. 7 — Cause of 
action during minority — Minor dying within 
three years of attaining majority — Minor’s 
personal representative can sue on same 
cause of action within three years of minor’s 
attaining majority — Limitation Act (1908), 

S. 6. 

Where a miner acquired a cause of action to 
€ue for possession of property and died after 
majority but before the expiry of three years 
from the date of the cessation of his disability 
of minority, his personal representative can, 
although 12 years have expired since the cause 
of action accrued, institute a suit on the same 
cause of action at any time within the three 
years’ period which had alreidy commenced in 
the lifetime of the deceased: 15 B L R 357; 
9 Cal 663; 17 Mad 316 and 26 Bom 730, Ref. 

[P 108 0 1] 

Shingne and S, M. Varde — for 
Appellant. 

Coyajee, A. G. Desai and B. V . Desai 
— for Respondent. 

Judgment. — The question is whether, 
where a minor acquired a cause of action 
to sue for possession of property and 
died after majority but before the expiry 
of three years from the date of the 
cessation of his disability of minority, 
his personal representative can, although 
12 years have expired since the cause 
of action accrued, institute a suit on 
the same cause of action at any time 
within the three years’ period which 
had already commenced in the lifetime 
of the deceased. In our opinion the 
personal representative can maintain 
such a suit. In such a suit the deceased 
must be included in the term “plaintiff” 
for the purpose of Art. 142, for accord- 
ing to S. 3, Lim. Act, “plaintifl” in- 
cludes any person from or through 
whom the plaintiff derives his right to 
sue. The title of quondam minor had 
not been extinguished by 12 years of 
■dispossession, because on attaining majo- 
rity he was entitled to a further period 
of three years within which to sue. To 
use the words of S. 28: 

“the period limited . for instituting a suit for 
possession of the property had not determined.” 

It is otherwise where a minor with 
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the cause of action more than 12 years 
in existence dies pending disability- 
In such a case no extended term has 
commenced for him: therefore, the cause 
of action which would survive up to 
12 years from its origin would be ex- 
tinguished on expiry of that period, 
notwithstanding that the minor had 
not been able to judge whether or not 
to sue: for this reason Gl. 3, S. 7, pro- 
vided a fresh term for tlie representative 
of a person with a cause of action lying 
under disability. The express provision 
for such a case in Cl. 3, S. 7, does not, 
therefore, impliedly exclude the right of 
the personal representative to stand in 
the shoes of the deceased for the pur- 
pose of subsisting causes of action, 
which is expressly recognized to belong 
to executors and administrators by S 89, 
Probate and Administration Act of 1881. 
In Mahomed Arsad Choxodhry v. Yakoob 
Ally (1), Markby, J., observes that: 

“ihe miuor or his representative in interest 
after bis death has a special period allotted to 
him for bringing the suit. There are no words 
whatsoever in S. 7 which would give to any 
other person in whatever way be might happen 
to be connected with the minor, any other 
period for bringing the suit than that specified 
for ordinary persons.” 

The question was whether the special 
period was not confined to the minor 
and his representatives after death to 
the exclusion of representatives after 
transfer, if the term ‘representatives’ 
could be appropriately used for trans- 
ferees. A Full Bench of the Calcutta 
High Court came to a similar conclu- 
sion as regards transferees in Btidra 
Kant V. Nobo Kishore (2), though there 
are dicta of the Chief Justice and 
Mitter, J., which would confine the 
rights of representatives after death to 
the special case provided for by Gl. 3, 
S. 7. Wilson, J., who was a member of 
the Full Bench and of the referring 
Bench, gave reasons for doubting the 
correctness of the decisions in both the 
above Calcutta cases. Their correctness 
has been doubted also by the Madras 
High Court in Suhramanya Pandya 
Chokka Talavar v. Siva Subramanya 
Pillai (3), where it is remarked that: 

“those decisions involve the apparent anomaly 
that a minor cannot transfer his title to pro- 
perty though at the date of the transfer it is a 
subsisting interest so far as he is concerned.” 

1. (1875) 15 B L R 357. 

2. (1883) 9 Cal 663. 

3. (1894) 17 Mad 316. 
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In this connexion also we may refer 
to S. 6, T. P. Act, which provides that 
property of any kind may be transferred 
subject to certain special exceptions. 
In Mahadev v. Babi (4) a Bench of this 
Court has indicated a preference for the 
reasoning of Wilson, J., in his judg- 
ments in Ihidra Kant's case (2) and has 
expressed the opinion that Mahomed 
Arsad Chowdhry v. Yakoob Ally (l) deci- 
ded that S. 7 limits to the minor and to 
his representatives after his death the 
privilege of computing the period, sub- 
ject to certain conditions, from the date 
when the disability ceases or from the 
death of the minor before he can attain 
majority. In this view we concur. We 
are not here concerned with the ques- 
tion decided in Eudra Zand’s case (2) 
with reference te representatives by 
transfer. Shridhar, as whose heiress 
the plaintilt claims, died on 5th August 
1910 having attained majority on 21st 
December 1909— this suit was filed on 
22nd May 1912 and is therefore in time. 
We affirm the decree and dismiss the 
appeal with costs of respondent 1 pay- 
able by the appellant. 

G.P./r.K, Decrje affirmed. 

4. (1902) 2G Bom TW. ‘ ^ - - - 
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Scott, C. J. and Heaton, J. 

Chitta Bhula — Defendant — Appellant, 


V. 

Bai Jamni — Plaintiff — Respondent. 
Second Appeal No. 41 of 1915, De- 
cided on 15th February 1916. 

Transfer of Property Act (1882), S. 76 — 
Redemption of mortgage— Tagavi claims not 
paid — Mortgaged property sold — Benami 
purchaser not bona fide — Equities can be 
enforced — Mortgagee is liable — Trusts Act 
(1882), S. 90 — Bombay Land Revenue Code 
(1879), Ss. 56 and 153. 

Defendant 1 was a san-mortgagee of certain 
lands mortgaged to him by the plaintiff’s father. 
In 1001 the plaintiff’s mother for the benefit of 
persons interested in the property took an advance 
by way of tagavi and gave a charge upon one of 
the survery number.^, viz., 311, as collateral secu- 
rity for payment of the loan. In 1903 the plain- 
tiff’s mother on behalf of herself and her minor 
daughter, the plaintiff, executed a mortgage-deed 
with possc.ssion in favour of the mortgagee and 
put him in possession of all the property pre- 
viously charged under the san-moitgagc includ- 
ing the Survey No. 811. The Survey No. 3ll 
was sold in 1906 to satisfy the taga\i advance 
and was purchased by defendant 2 benami for 
dofendaut 1. Subsequently it was purchased by 
defendant 3, having a notice of everything 
that had occurred in connexion with the pro- 
perty. J he plaintiff sued to redeem the property 
in 1912, being entitled to the benefit of the Dek- 


khan Agriculturists’ Belief Act : 

Held : (1) that the tagavi advance granted to 
the mortgagor by the Government was of a 

public nature” within the meaning of S. 76, 
T. P. Act, and that inasmuch as the sale took 
place owing to the default of the mortgagee, 
B. 90, Trusts Act, applied and that defendant 1 
could not obtain immunity from his breach of 

trust by reason of the extinction of his position 
as mortgagee ; (2) that S. 5G, Land Revenue 
Code, did not applv inasmuch as there was no 
forfeiture under S. 153 of that Code : (3) that 

defendant 3 could not resist the suit, inasmuch 
as ho was bound by the equities enforceable 
against the vendor by reason of his nob being a 
bona fide purchaser without notice. 

[P 1080 2; P109C2] 

T. R. Besai — for Appellant. 

B. F. Bashir — for Respondent. 

Judgment . — From the year 1894 to 
1903 defendant 1 was a san-mortgagee 
of certain lands mortgaged to him by 
the plaintiff's father. In 1900 the mort- 
gagor died, and in the following year his 
widow Kohili for the benefit of those 
interested in the property took an ad- 
vance by the way of tagavi from the 
mamlatdar, and gave a charge upon one 
of the survey numbers, namely 311, as 
collateral security for payment of the 
loan. In June 1903 acting on behalf of 
herself and the plaintiff, her minor daugh- 
ter, she executed a mortgage-deed with 
possession in favour of defendant 1, and 
put him in possession of all the property 
previously charged under the san-mort- 
gage including the Survey No. 311. The 
plaintiff has brought this suit in 1912 to 
redeem, she being entitled to the benefit 
of the Dekkhan'Agrioulturists’ Relief Act, 

The only question in the appeal is with 
reference to Survey No. 311. That sur- 
vey number was sold in or about 1906 
to satisfy the claim of Government in 
respect of the tagavi advance, and it was 
purchased ostensibly by defendant 2 who 
was the gumasta of defendant 1, mort- 
gagee. From him it was subsequently 
purchased by defendant 3, who is the 
uncle of the plaintiff and who had for 
many years been cultivating the land as 
tenant under the mortgagee, and prior 
to the mortgage under the mortgagor. 
Defendant 3 claims to be entitled to hold 
Survey No. 311 free from any liability 
to be redeemed by the mortgagor. Upon! 
the findings of the lower Court ho must 
bo hold to have had notice of everything 
that occurred in connexion with the pro- 
perty, and cannot claim the position of 
a bona fide purchaser without notice of 
Survey No. 311, if there were in fact any 
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claims enfoi'ceabla against the vendor 
with reference to that plot. It must 
also be taken on the findings of fact of 
the lower Gourts that defendant 2, pur- 
chaser, was a benamidar for defendant 1, 
mortgagee. It is contended on behalf of 
the plaintiff that the mortgagee has in 
effecting the purchase availed himself of 
his position as mortgagee to gain an ad- 
vantage in derogation of the rights of 
the mortgagor. If the sale took place 
at the instance of the mamlatdar in con- 
sequence of some wilful default on the 
part of the mortgagee, it may fairly 
be said that in acquiring the property 
through his benamidar at such sale he 
has availed himself of his position as 
mortgagee to gain an advantage spoken 
of in S. 90, Trusts Act. The question 
therefore is whether the sale took place 
owing to his default. S. 76, T. P, Act, 
lays down that 

“ when during the continuance of the mortgage, 
the mortgagee takes possession of the mortgaged 
property, he must, in the absence of a contract 
to the contrary, out of the income of the pro- 
perty, pay the Government revenue, and all 
other charges of a public nature accruing due in 
respect thereof during such possession.” 

So far from there being no contract to 
the contrary in the mortgage-deed, the 
mortgagee agrees henceforth to pay all 
sarkari claims in relation to the pro- 
perty. The expression which we have 
translated claims” is an expression 
which is not usual to describe merely 
Government revenue. The point has 
been dealt with by the learned District 
Judge as follows : 

‘‘ Aretagavi dues a "charge of a public nature” 
within the meaning of S. 76 (c) ? I think they 
are. I think that the clause should be liberally 
construed, as it has for its object the protection 
of the land from forfeiture of sale for default in 
payment of Government demand accruing due 
in respect of the land while it is in the posses- 
sion of the mortgagee,” 

It is clear therefore that he had in 
his mind tha question whether this was 
a Government demand accruing due in 
respect of the land while it was in the 
possession of the mortgagee, and he comes 
to the conclusion that it was. It is 
argued that as the tagavi advance pre- 
ceded the mortgage with possession, it 
would not be a Government demand ac- 
cruing due in respect of the land while 
in tha possession of the mortgagee. That 
is a question which might have been 
settled by evidence if it had been put in 
issue in the lower Court : the learned 
Judge feels no doubt as to what the 


answer should be, and we are not pre- 
pared in second appeal to entertain any 
doubt as to the correctness of his finding. 
That being so, S. 90, Trusts Act, would 
apply, because the sale has taken place 
owing to the default of the mortgagee. 
But it was said that once the sale takes 
place the provisions of S. 56, Land Re- 
venu Code, would apply and if so, there 
would be no room for the application of 
S. 90 with reference to the conduct of 
the mortgagee as such, because ex hypo- 
thesi the operation of S. 56, Land Re- 
venue Code, would have extinguished all 
rights of the mortgagee. We are of opi- 
nion that S. 56, Land Rc\enue Code, 
does not apply, as it has been held as a 
fact that there has been no forfeiture 
such as would be a necessary condition 
precedent under S. 153, Land Revenue 
Code, to the application of the provisions 
of S. 56 for the purpose of recovering 
dues as arrears of land revenue. The 
argument also appears to us to be slightly 
circuitous, because ex hypothesi it is by 
reason of his default as mortgagee, and 
by his improperly availing himself of his 
position as mortgagee, that the sale has 
taken place. How then can it be said 
that he is to obtain immunity from his 
breach of trust by reason of the extinc- 
tion of his position as mortgagee througli 
his fraudulent action as mortgagee ? This 
it appears to us, is also the answer to a 
point which we do not think was appre- 
ciated by the learned District Judge, a 
point of the same nature as that argued 
under S. 56, Land Revenue Code, and 
based upon the vrords of the proviso to 
S. 7, Land Improvement Loans Act, 
which by implication would put an end, 
upon the sale by the Collector for re- 
covery of a Government loan, to the in- 
terest of the borrower and of the mort- 
gagee of that interest. For these rea- 
sons we think that the decree of the 
lower appellate Court was right and 
should be affirmed with costs. 

G.P./r.K. Appeal dismissed. 
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Batchelor and Shah, JJ. 

Gururao Shj'inivas Hehlikay—'PWin- 
tiff — ^Appellant. 

V. 

Secij. of State and another — Defen- 
dants — Respondents, 

First Appeal No. 169 of 1913, Decided 
on 22nd December 1916, 
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(a) Grant — Construction — In case of Jagir 
grant is ordinarily of revenue and not soil — 
Burden of proof of soil grant is on grantee. 


In tbe Cii^c of a saranjam or jagir the grant is 
ordinarily of the royal share of the revenue and 
not of the soil, and the burden of proving that in 
any particular case it is a grant of the soil lies 
upon the partv alleging it: li H C li A C J 1; 
C Bom 5'J3 and 5 Bom L R US3, Rrf. [P 112 C 2J 


(b) Grant — Resumption —In case of revenue 
grant — On resumption actual occupant is not 
disturbed, but revenue becomes payable. 

In the case of an inam where the grant is 
merely of the royal share of the revenue aud not 
of the soil, resumption means only the discon- 
tinuance of exemption from payment of land 
revenue and interference with actual occupation 
is not allowable: 1 B H C R 22 and 2J Bom 480, 
Ref. [P113U1] 

(c) Grant— Resumption — In case of grant 
of soil and revenue resumption and assess- 
ment are distinct, but in case grant of reve- 
nue resumption implies assessment. 

In the case of jagirs involving grants of the 
soil as well as of the royal share of the land reve- 
nue the words “resumption” and “assessment” 
mean two different things, but in the case of 
grants only of the royal share of the land revenue 
there is no practical ditlercnco between resump- 
tion and levy of full assessment. [P 115 0 1] 


(d) Grant — Resumption — On resumption 
assessment is to be determined according to 
prevailing rates. 

A right to occupy land can exist in villages 
whore no survey settlement is introduced, and in 
such cases the royal share of the land revenue 
•would have to be determined with reference to 
the rate obtaining in the village in which the 
land is situated. [P HG C 1] 

(e) Grant — Saran jamdar — Resumption — 
Occupancy lands of — On resumption revenue 
is payable — Rights remain unaffected — On 
resumption what is granted can only be re- 
sumed — Case law discussed. 

A saranjiimdar may acquire occupancy rights, 
which remain unaffected by the ro>umption of 
the saranjam except as to the assessment thonco- 
forth payable to Govornment: G Bovi 503 and 10 
Bom 112, Ref. [p n? C 2] 

Government can resume what it has granted 
as saranjam, viz., the royal share of the land 
revenue, but the right to the occupation of the 
land subject to the payment of iho full assess- 
ment survives the resumption of tho saranjam: 
11 Bom 235, Foil; 17 Bom 431 (P C), Expl; 84 
Bom 329; 29 Dorn 415 and 29 Bom 480, Ref; (1881) 
P J G, Dist. [p 116 C 1] 

(f) Revenue Jurisdiction Act (10 of 1876), 
S. 4— On resumption of saranjam grant of 
revenue— Suit for possession to saranjam 
lands is not barred. 

Tho right to tho possession of land in tho case 
of a saranjam grant of tho royal share of tho land 
revenue does not form part of tho saranjam and 
is independent of it. Therefore, a suit to recover 
possession of saranjam lands resumed by Govern- 
ment is not barred by S, 4, Revenue Jurisdiction 
Act: 28 Bom 435, Dist. [P 117 0 2; P 118 C l] 

(g) Pensions Act (33 of 1871), S. 4— Scope 
—It does not bar suit for possession of land 
assessed to royal share of revenue it not 


. ^ 

being a pension or grant of money or land 
revenue. 

A claim foe the possession of lands subject to 
the payment of the royal share of the laud reve- 
nue does not relate to a pension or grant of 
money or land revenue conferred by the British, 
or any former Government and is not, therefore^ 
barred by S. 4, Pensions Act: 6 Bom 598 and 39 
Bom 352, Dist» [P 118 0 2) 

K. H. Kelkar — for Appellant. 

Coyajee and S. S. Patkar—tov Respon- 
dents. 

Shah^ J , — It will be convenient at the 
outset to set forth the genealogical table 
of the family of the original grantee of 
the Hebli Estate: 


Appajirao 

1 

Balwantrao 

L, 

I I 

Suryarao Ramohandraraa 


Lakshmanrao Venkatrao 

I , I 

i Suryarao 

I 

Lakshmanrao 

I 

Dattobarao alias 
Annasahob 


Appajirao Madhavrao 


Krishnarao ^aghunathrao 

I I 

I I Ramohandrarae 

Panduraug- Ramchandra- (adopted son) 
rao rao 

(given in adoption 
to Raghunathrao) 


Narsing- Bhaskar- Narayau- Balwant- 
rao rao rao rao 


Vithalrao Govind- 

rao 

I 

Chidambara- Ramrao 
rao 


[ 

Vithalrao, 
defendant 2 


Krishna- Shtinivasrao 
rao 

I 

Raghunath- Gururao, 
rao plaintiff 


Madhavrao 


Tho original grant of the Kasha Hebli 
was made to Balwantrao by thePeshwa. 
At the introduction of the British 
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Government, the estate was held by 
LakshmanraoZimSuryarao, and his uncle 
Ramchandrarao, Lakshmanrac died in 
A. D. 1836 and was succeeded by his son 
Appajirao. Eamchandrarao was succeed- 
ed in A. D. 1818 by his sons Krishna- 
rao and Raghunathrao. The latter ad- 
opted Eamchandrarao, and this adop- 
tion was recognized by the British Gov- 
ernment in 1839. Krishnarao died in 
1842, and was succeeded by his son 
Pandurangrao. Pandurangrao died in 
1899. It is the estate held by Pandu- 
rangrao or rather a part of it with which 
we are concerned in this litigation. 

The share of the Hebli estate held by 
Pandurangrao was resumed by the Bom- 
bay Government and re-granted to Nar- 
singrao Eamchandra in 1901. The 
Secretary of State for India in Council, 
however ultimately directed in 1904 that 
Pandurangrao’s estate should be resumed 
and re-granted to Vithalrao, the great- 
grandson of Pandurangrao. As a result 
of this grant to Vithalrao the present 
plaintiff was dispossessed of the lands in 
suit. The plaintiff Gururao filed the 
present suit in 1911 in the District 
Court of Dharwar, to recover possession 
of the property mentioned in the schedule 
referred to in the plaint with mesne 
profits. He based his claim mainly upon 
two grounds; firstly, that the grant to 
Pandurangrao was a Sarva Inam and not 
a Saranjam and that, therefore, it was 
not resumable by Government, but heri- 
table and partible property ; and secondly, 
that even assuming the grant to Pandu- 
rangrao to be a Saranjam, the Govern- 
ment could resume what they granted, 
viz., the royalshare of the revenueandnot 
the lands, and that the Government could 
assess the lands and recover the royal 
share of the revenue but could not dis- 
possess the plaintiff. The property des- 
cribed in the schedule attached to the 
plaint is claimed as forming one-sixteenth 
share of the whole estate, i. e., one- 
fourth of Pandurangrao’s one-fourth 
share in the estate. The suit is filed 
against the Secretary of State for India 
in Council, who is defendant 1, and 
Vithalrao, the new grantee, who is de- 
fendant 2. 

The defences raised by defendant 1, 
briefly stated, are that the suit is barred 
by S. 4, Cl. (a). Revenue Jurisdiction 
Act (10 of 1876), that the grant is not a 
Sarva Inam but a Saranjam, that the 


plaintiff is not entitled to recover sepa- 
rate possession of the property, as the 
Saranjam is impartible except to such 
extent as may be recognized by the Gov- 
ernment, and that the Government could 
take possession of the lands in effecting 
resumption. Defendant 2 made no sepa- 
rate defence but adopted the contention 
of defendant 1. On the plaint and the 
written statement which have been 
stated in detail in the judgment of the 
lower Court, several issues were raised. 
The lower Court in effect found that the 
grant to Pandurangrao, which was de- 
clared by the Government in 1863 to be 
Saranjam and not Sarva Inam, must be 
treated as Saranjam and that the Court 
had no jurisdiction to question the de- 
claration made by the Government. It 
further found that though the grant was 
of land revenue the right to hold the 
lands went with and therefore formed 
part of the grant, and that the lands 
were resumable ' as the grant was. It 
also found that the lands being held as 
part of the Saranjam, the suit was 
barred by the Revenue Jurisdiction Act. 

It is not now necessary to notice the 
findings on other issues. The result was 
that the plaintiff’s suit was dismissed 
with costs. The plaintiff has appealed 
from the decree of the District Court, 
and has practically confined bis appeal 
to the prayer for possession subject to 
his paying the royal share of the revenue 
and mesne profits. 

It is not contended before us that the 
original grant was not Saranjam, but 
Sarva Inam. It is difficult to see how 
such a contention could be raised now. 
When the descendants of Balwantrao 
including Pandurangrao made their claim 
to the estate as Sarva Inam before tho 
Inam Commissioner in 1858 under Act 
11 of 1852, the Inam Commissioner de- 
cided that the claimant’s title ta 
hold kasba Hebli in Sarva Inam was in- 
valid, but that its enjoyment was not 
to be interfered with in consequence of 
his decision (see Ex. 3^:. para. 31). The 
Government declared in November 1858 
that Hebli should be continued to the 
family, which held it as hereditary in 
the fullest sense of the word (Ex. 41) and 
they further held in 1863 that it was to 
be regarded as a Saranjam and not as 
Sarva Inam (Ex, 37). Under the pro- 
visions of Act 11 of 1852 it was for the 
Inam Commissioner and Governent to 


112 Bombay Gururao v. Secy. OF State (Shah, J.) 1916 


decide whether the grant was a Saran- 
jam or a Sarva Inatn and their decision 
must be accepted as decisive of the 
point raised by the plaintiff in the suit, 
but not pressed in appeal, as to whether 
Hebli is held by the family as a Sarva 
Inam or a Siranjam. 

It mav be mentioned here that Ram- 
rao, grandson of Pandurangrao by his 
second son Govindrao, liad filed suit 
No. 3 of 1007 against the present defen- 
dants, on the ground that the property 
held by Pandurangrao was Sarva Inam 
and that the re-grant to Vithalrao was 
illegal. But that suit was held by the 
High Court to be barred by S. 4, sub- 
S. (a), Revenue Jurisdiction Act, and 
the decision of the Inam Commissioner 
was held to be finil; and it was further 
held that the title to and continuance 
of the estate held as Saranjam must be 
determined under Sch. B, R. 10, Act 11 
of 1857, under such rules as Government 
may find it necessary to issue from time 
to time. The main point argued in the 
present case was suggested for the fiirst 
time in appeal in that case. The High 
Court however held that it was a ques- 
tion which ought not to be decided in 
that suit and abstained from expressing 
any opinion on it; see Eamrao v. Secy, 
of State (l). 

The principal point however argued 
and insisted upon by Mr. Kelkar in sup- 
port of this appeal is that the Saranjam 
is merely a grant of the royal share of 
the land revenue without any relation 
to the possession of the land,, that the 
grantee may have possession of the 
lands before the grant or may take pos- 
session of any vacant or unoccupied land 
after the grant, and that the right to 
the possession and enjoyment of the ■ 
lands is outside the grant and does not 
form any part of the grant. It is fur- 
ther argued that the Government can 
resume only what they have granted, 
that is, the royal share of the revenue, 
and that as a result of the resumption 
the lands which were not liable to as- 
sessment may be liable to be assessed. 
But the possession and revenue of the 
lands subject to tlie payment of assess- 
ment form part of Pandurangrao’s ordi- 
nary heritable estate, in respect of 
which the plaintitl’s rights cannot be 
affected by the resumption of Saranjam. 
The ru le as to resumption in the case 
1. (1910) U Bom 232=4 I G 832. 


of inam lands where the grant is of the 
royal share of the revenue only has been 
relied upon as affording a ground for 
putting tbe same meaning upon resump- 
tion when applied to the case of a 
Saranjam. By way of reply it is argued 
on behalf of the respondents that though 
the grant may be of the royal share of 
the revenue, the right to hold the land 
is the result of the grant and forms part 
of it, and is therefore resumable. It is 
further argued on behalf of defendant 1 
that there could be no occupancy rights 
in a village held as Saranjam, where 
there is a succession of life-estates, and 
that the word resumption in case of a 
Saranjam cannot have the same mean- 
ing as in the case of an inam. 

In addition to the answer on the 
merits, it is contended that the suit is 
barred by the Revenue Jurisdiction Act 
and the Pensions Act. 

I shall first deal with the merits of 
the plaintiff’s claim, as it seems to me 
that if he can succeed on the merits the 
Revenue Jurisdiction Act and the Pen- 
sions Act will not afford any answer to 
his claim. Now it is well established 
that in the case of Saranjam or Jagir 
(the terms being convertible) the grant 
is ordinarily of the royal share of the 
revenue and not of the soil, and that 
the burden of proving that in any parti- 
cular case it is a grant of the soil lies 
upon the party alleging it: see Krishiia- 
rav Ganesh v. Raiigrav (2), Bamohandra 
Mantri v. Venkatrao (3) and Ram- 
Jerishnarao v. Nanarao (4). Mr. Coyaji 
for the respondents does not contest 
this position, and is unable to refer to 
any document or terms of the grant 
which would show that the grant was 
of the soil and not merely of the royal 
share of the land revenue. In this case 
the history of the Saranjam, to which 
I shall refer more particularly later, 
shows that the grant was made 
to the family before the British Govern- 
ment acquired the territories, and that 
during the last century before Pandu- 
rangrao’s death on all occassions of 
fresh successions the grant was conti- 
nuod by the British Government on 
payment of the usual nazrana. On not 
a single occasion does the grant appear 
to have been made in terms which would 

2. (1R66-67) 4BHCRAOJ. 1. 

8. (1881-82) r> Bom. 698. 

4. (1903) 5 Bom. L, R. 9S3. 
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indioate a grant of the soil or which 
would indicate that the grant had any 
relation to the occupation of the lands. 
The grantees were in prior occupation 
oi the lands and they were continued in 
possession of the lands without any lia- 
bility to pay the royal share of the 
revenue. 

It is also a settled rule in this Presi- 
dency that in the case of an inam, 
where the grant is merely of the ro\al 
share of the revenue and not of the soil, 
(resumption means only the discontinu- 
ance of exemption from payment of land 
revenue, and that interference with ac- 
tual occupation is not allowable The 
Government Resolution of 18o4 is clear 
on the point; see Ex. 260. This Court 
has consistently taken the same view as 
to Inams: see Vishnu Trimhak v. Tatia (5) 
land Balwant Ramchandra Natu v. Se'iy. 
of State (6). Before dealing with the ques- 
tion as to how far the same meaning 
should be put upon the word resumption 
in the case of a jagir or saranjam *hen 
the grant is not of the soil but of 
the royal share of the land revenue, it 
will be convenient to deal with the view 
taken by the lower Court on the evi- 
dence and the history of this particular 
■saranjam. The learned District Jud^e 
has stated his conclusion in para. 18 
of his judgment as follows; 

“Obviously what is to bi resumed is that 
which is given aud in the case of a saianjara 
grant of land revenue it is a grant of the land 
revenue coupled with the right to make the 
best possible U5=e of unoccupied land, and pie- 
fiumablv the whole of this can bo resumed.” 

Further on in para. 20 of the judg- 
ment after adverting to the circum- 
stances of the present grant and the 
incidents of the tenure, he expresses 
the opinion that the grant was not 
merely a grant of the royal share of the 
"revenue but included the right to hold 
t'he lands and that the lands are there- 
fore resumable with the saranjam. Now 
first as to the circumstances of this 
grant. The history of this grant is set 
forth in the report of the Assistant Inam 
Commissioner and the decision of the 
Inam Commissioner Ex. 34, particularly 
paras. 27 and 28. 

The learned District Judge has placed 
reliance upon the fact that in 1761-62 
the Peshva had taken back the jagir 
with th e possession of the lands from 

5. (186-2-65) 1 B H C R 22. 

6. U905) 2i) Bom 480. 
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Balwantrao, had made a grant of this 
saranjam to Yogiram and Bhaskarrao 
anci had given it bick to Balwantrao in 
1872. We do not know the circum- 
stances under which this temporary 
change of the grant was made, nor do 
we know what exactly happened at the 
time. I consider it wholly unsafe to 
dravv from this circumstance the infer- 
ence that the original grant by the 
Peshva was not mertly of the land 
revenue but of the soil. The Inam Com- 
missioner in para. 30 of his decision ob- 
serves follows: 

“It appears clear therefore that the original 
grant of A D. 1761-62 was neither revoked nor 
altered by the l-’e^hva and that the villages 
claimed were made over aud continued in lieu 
of the saranjam of Rs. 12,000 per annum sanc- 
tioned by the t eshva. Theallusion to them in 
accounts consequently in any other terms than 
as saranjam is erroneous.” 

Besides it does not seem to me very 
material to inquire as to what the 
Peshva thought of his grant to Balwant- 
rao, He may have treated the right to 
hold the land as resumable with the 
saranjam or not. The question is what 
happened when the British Government 
acquired the territory and whether they 
confirmed the saranjam as an ordinary 
saranjam or saranjam involving a grant 
of the soil. Then for some years there 
was disturbance of possession by Tippoo 
Sultan. Bat Mr. Coyaji has fairly con- 
ceded that such disturbance, which 
would be the result of invasion and 
force, would not indicate anything in 
favour of the view taken by the learned 
Judge. 

It appears from para. 28 of the Inam 
Commissioner’s Report and from other 

papers in the c'se that in 1818, 1836, 
1839 and 1842 and 1863 fresh successions 

were recognized on payment of the usual 
nazrana. There was nothing in this 
circumstance to show that the grant had 
any relation to possession of land as dis- 
tinguished from the royal share of the 
land revenue. There is nothing to show 
that the nazrana was calculated on any 
footing other than that representing the 
royal share of the land revenue. Besides 
it does not seem to me at all reasonable 
to base such an inference upon the fix- 
ing of the amount of the nazrana. When 
the main question is one of recog- 
nizing the succession or of making a 
fresh grant, the question of nazrana is 
a subordinate question; it is dealt with 
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by the Governraont, there ia apparently 
nothing like a settlenient between the 
parties of the has s upon whicli the cal- 
culation is to be itiade, anrl there is no 
(listurli-ince of actual possession. Fur- 
ther it is not contended in tjiis case that 
grants on various occasions have been 
grants Cl the soil. Under thes i circuni- 
stnces I do not see any reason to think 
that the papers lolatiug to the nazrana 
can sho^v any relation of the grants to 
tiie occupation of the lands asdistin- 
guisiied from the right to the royal share 
of the revenue. The evidence of the wit- 
ness Bhaskarrao (Ex. 232) which is re- 
lied upon by the leirned Judge docs nob 
in iny opinion support the tlieory thib 
tlie amount of the nazrana was cal- 
culated on any basis representing any- 
thing more than the amount of the loy^il 
share of the land revenue. The point was 
never put to him speci6ca!ly on behalf 
of the respondents, and the general 
eit’ect of his evidence taken as a wliole is 
agvMDst any such tlieory. 

The next circumstance relied upon is 
the fact that in 1842 on the report of 
the then Collector of Dharwar, tlie Gov- 
ernment for the better management of 
the jagir owing to disputes between 
Panduiangrao and Ramf-hand i arao, ac- 
cepted the recommendation of the Col- 
lector that the management be handed 
over bo Appajirao, the rep esentabivo of 
the senior brancli of the family. This, 
it is suggested, involved a disturbance of 
the actual po:'session of Pandurangrao. 
Bub admittedly it was for the purposes 
of management only and not for the as- 
sertion or alteration of any right; and it 
was clearly understood that the arrange- 
ment was only sanctioned as a tempo- 
rary m- asure in the hope that t.he par- 
ties would soon see that it was for their 
interest to accommodate their d itTerences: 
see Exs. 275 and 270. I am unable to 
hold biiat this is in any way inconsistent 
with the occupancv rights of the saran- 
jarndir. Ex. 242 which was put in by 
the claiinauta before tlie Inam Commis- 
sioner does nob help the respondents in 
any way. Ttiero was no occasion then 
to difTerentiato between their rights of 
occupation and the royal sharo°of the 
lind revenue. The claimants had both 
the rights, and they were then putting 
forward a claim to the grant as a sarva 
inam, i, e., an absolute grant. 

I have now' dealt with all the evi- 


dence relied upon by the lower Court 
and by Mr. Coyaji in ^the argument be- 
fore us, in connexion with the nature 
and circumstances of the particular 
grant. I am unable to agree with the 
lower Court on this point. The net re- 
sult of the examination of the evidence 
in mv opinion clearly is that there is- 
nothing to show that tha oiigiual grant 
by the Peshva was of the soil and not 
merely of the royal share of the land 
revenue or that it had any relation to 
the occupation of lands by Balwantrao,. 
that wdien the British Government (irst 
confirmed the eranbs in favour of the 
descendants of Balwantrao, the original 
grantee frorn the Peshva, they were in 
occupation of the lands, tliat the grants- 
were as usual grants of the royal share 
of the land revenue, and had no relation 
to the possession of the lands, and that 
the right to resume the lands at the 
time of the resumption and re-grant of 
the sai-anjara was never put forward by 
the Government during the last cen- 
tury. Apparently it is put forward oa 
the occasion of the i*esumption on Pan- 
durangrao’s death and is asserted for 
the first time in 1904, when there- 
was a regrant in favour of Vithalrao; 
and it is not suggested that the re- 
cord of the case discloses any prior ia 
stance of the assertion of such a right. 

It remains now to deal with the view 
taken hv the learned District Judge that 

'in the caco of a saranjnm grant of land revenue 
it i« a grant of the land rovenuo coupled with 
tho right to ma^o tho best possible use of thfr 
land, and picsumably tho whole of this can bfr 
resumed.’* 

1 am unable to agree with this view 
and in my opinion it dees not derive 
any support either from the statutory 
provisions relating to saranjaras or frota 
the decided cases bearing on the point. 
On the contrary tlie combined result of 
the Acts and decided cases is distinctly 
in favour of the plaintiff s contention. 
First as to tho statutory provisions, the 
law relating to saranjams now in force 
in the territories with which we are 
c.uicernod is to be found in Act 11 of 
1852 and tho rules made by tUo Govern- 
mont in 1808 under R. 10, *Sch. B of the 
Act til 18 )2. Prior to 1852, there was 
Re;n. 17 of 1827 — particularly Cl. 38, 
made applicable to tho territories with 
which wo are concerned by Rogns. 29 of 
1827 and 7 of 1830. There was Regn. ft 
of 1833, Cl. 3, relating to the ‘*geueral 


t 


Gurueao V. Sect, of State (Shah, J.) Bombay 115 

Act 11 of 1852 anrl rule^ thereunder. 


1916 

rales” referred to in Cl. 38, Regn. 17 of 
18’27. These provisions have been dis- 
cussed in some of the cases to ^vhich I 
shall have to refer hereafier, and I do 
not consider it necejsary to go over the 
same ground again. I shall however deal 
with the provisions with reference to the 
arguments that have b'^en ad Iressed to 
us in this cise With reference to Cl. 38, 
R-gn. 17 of 1827 read with appendix B, 
Mr, Coyaji has argued that the words 
“resumption ” and “ assessment ” used 
with reference to jagir cannot mean the 
same thing. They must have different 
meanings, which is possible only if re- 
sumption has relation to possession of 
lands and not merely to the discon- 
tinuance of exemption from the royal 
share of the land revenue or assessment. 
The form of notice of the resumption of 
a jagir (appendix B) as compared with 
the form of notice of assessment (appen- 
dix D) has been relied upon in support 
of this argument. In the first ! lace, it 
seems to me that this argument ignores 
the obvious fact that the language of 
CL 38 and of the form appendix B is 
applicable to all jagirs, i e., to jagira 
involving grant of the soil as well as to 
jagirs involving grants of the royalshare 
of the land revenue, and the clause is 
not worded with due advertence to the 
difference between the two classes of 
jagirs. 

Now the language is quite appropriate 
to jagirs where there is a grant of the 
soil. But where there is a grant only of 
the royalshare of the land revenue that 
language is not quite appropriate ; and 
in such a case there may be no practical 
difference between resumption and levy 
of fu 1 assessment. The use of two 
different words is sufficiently justified by 
the fact that in certain jagirs they would 
mean two distinct things But there is 
no rule of construction which compels 
the inference that the legislature meant 
that in every case of jagirs “resumption” 
and assessment” must in the result 
mean two different things. That would 
te practically doing away with the sub- 
stantial difference between the two 
classes of jagir or saronjams. Such an 
extreme view has not been taken in any 
of the reported cases and, in my opinion, 
this contention is subjecc to the in- 
firmity that it establishes too much. 
Secondly, this clause is no longer in 
force and we are really concerned with 


S.l, Act 11 of l"-'53, provides tint Chs. 9 
and 10, Regn. 7 of 1827, wliiidi include 
the said Cl. 38, do not apply to any of 
the Districts of the Bombay Presidency 
which were no'- brought under Itje gene- 
ral regulations of Government by 
Rogn. 28 of 1827 of the Bombay Code. 
Now the territory with which we are 
concerned was brought under tin ceno- 
ral regulations by He.:ns. 2d 1817 and^ 
7 of 1830 and not by Regn. 28 of 1827. 

Under .'^ct 11 of 1852, Sch. A, iv. 1 
the duty of the Inam Commissioner ex- 
tended to the investigation of of 

persons holding or claiming against Go- 
vernment the posses-s'on or enjoyment of 
inams or jagirs : and the decisions of 
the Inam Co nmissioner under R. 9 of 
the same schedule would relate to the 
continuanc , resumption or parti<il as- 
sessment of the land.” Here the argu- 
ment urged on behalf of the respon- 
dents with reference to “ resumption 
and “ assessm^-nt ” in Cl. 38, Regn. 17 
of 1827 would apply equ lly. But I 
have already pointed out that at least so 
far as inams are concerned the word re- 
sumption has a well defined meaning 
under Act 11 of 1852 both according to 
the Government Resolution of 1854 and 
the decided cases ; and there is no valid 
reason to suppose that it has any differ- 
ent meaning when applied to jagirs. 

Under R 10, Sch. B of the Act of 1852 
it is pro ided that the rules (under the 
Schedule) shall not hi necessarily appli- 
cable to jagirs and saranjanjs, the titles 
and continuance of which shall be deter- 
mined as heretofore under such rulss as 
Government may find' it necessary to 
issue from time to time. NovV prior to 
1898 apparently the'e were no rules ex- 
cept those mentioned in Col. Etheridge’s 
Narrative of the Bombay Inam Commis- 
sion (Government Selection No CXXXII, 
N. S.). Referring to the rules fiamei 
under R. 10, Sch. B, Mr. Coyaji relies 
upon R. 5 which provides that saraujara 
shall be held as a life estate, and that it 
shall be formally resumed on the death 
of the holder and shall bo made over to 
the next holder as a fresh grant. I do 
not think that this rule touches the pre- 
sent point. The question is nob what is 
the extent of the interest of the saran- 
jamdar in the saranjanr but whether the 
right to hold the lands forms pirt of the 
saranjam and whether on the resumption 
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of the saranjam that particular right to 
hold the land comes to an end. I have 
not so far referied to Act 2 of 1863, and 
I do not think that it has any hearing on 
the present point as under S. 1, Cl. (2), 
among other things, lands granted or 
held as jagirs or saranjams have been ex- 
cluded from the operation of the Act. 

Mr. C -yaji has argued that there is no 
iscope in the case of successive life ten- 
ants like saranjamdars to acquire any 
right to possession of land apart from 
the saranjam. I am unable to accept this 
argument. I do not see any reason why 
it should not be possible for a saranjam- 
dar to create any occupancy right in 
respect of waste lands in his saranjam, 
which is a grant only of the royal share 
of the land revenue, in favour of a third 
party or of himself. No authority is 
cited in favour of the view that no occu- 
pancy rights are possible in a saranjam 
estate involving a grant of the royal 
share of land revenue. It is a position 
which I cannot accept in the absence of 
any authority. It was further urged that 
in the case of the Hobli saranjim there 
could not be any occupancy rights, as 
there was no survey settlement. But the 
right to occupy the land can exist in 
villages where no survey settlement is 
introduced, and in such cases the royal 
fchare of the land revenue would have to 
be determined with reference to the rate 
obtaining in the village in which the 
laud is situated : see Ex. 260, para. 5, 
As to the decided cases, it seems to me 
’that they are in favour of the view that 
the right to the possession of the land in 
the case of the saranjam grant of the 
royal share of the land revenue does not 
form part of the saranjam and is inde- 
pendent of it. 

In the case of Ganpatrao Trhnhak 
Patwardhan v. Ganesh Baji Bhat (7), 
Sargent, C. J. and Birdwood, J., held in 
dealing with a saranjam, after referring 
to the rule as to inams, that no legislative 
enactment or Government resolution had 
been cited in support of there being any 
dii’t'erence between the tenures as to the 
effect of resumption by Government. 
The learned Judges further on refer to 
the observation in llainchandra Maritri 
V. Venkatrao (3) and hold that the saran- 
jamdar may acquire occupancy rights, 
wliich, as has been shown, remain un- 
alTected hv the resumption of tho savan- 

7. (188UJ 10 Bom 112, 
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jam except as to the assessment thence- 
forth payable to Government. This deci- 
sion is binding on us, unless it can be 
treated as overruled by any Priyy Coun- 
cil decision. The learned District Judge 
has treated this decision as not binding 
upon him on two grounds, neither of 
which appears to me to be sound. I see 
no reason to suppose that the observa- 
tion as tothe effect of resumption by 
Government was made without due 
advertence to Regn. 17 of 1872, 
which has been referred to in both the 
cases : Vishnu Trimbah v. Tatiu (5) 
and Bamchandra Mantri v. Venkai- 
rao (3). These cases are referred to 
and relied upon by the learned Judges 
in GaJipatrao's case (7). 1 do not agree 

with the learned District Judge that 
the observation as to the occupancy 
rights being acquired by the saranjam- 
dars is an obiter dictum. The learned 
Judges set forth the contention on the 
point and dealt with it: it was for them 
to consider whether to decide it or not. 
As they have decided it, it is a part of 
their decision. It was open to them to 
base their decision on an additional and 
independent ground. 

This view has been re-affirmed by Sar- 
gent, 0. J., in Hari Sadashiv v. Sheik 
Aj 7 nudin (8). This decision has been 
treated by the learned District Judge as 
not binding, on the authority of the 
decision of the Privy Council iu Shekh 
Sultan Sant v. Shekh Ajmodiii (9). It is 

necessary to examine this decision with 
a view to see whether it touches the 
point decided in Hari Sadashiv scb>sq{o). 
In the case before the Privy Council the 
principal question was whether the 
saranjam and inams claimed as part of 
the inheritance and property which had 
belonged to the deceased Sheikh Ivhan 
Mahomed were or were not political 
tenures to which the succession could be 
dealt with by the Government only at 
its discretion, apart from any jurisdic- 
tion of the civil Courts. There was no 
point in that case that the particular 
grant being only of the I’oyal share of 
the land revenue, tho right to the pos- 
session of the land did not form part of 
the saranjam and that such right was 
not thoreforo resumablo and re-grantable 
by tho Government. No such point hav- 
ing been raised, it was not considered and 

8. (1887) 11 Bom 235. 
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could nofc be treated as decided in a man- 
ner inconsistent with the decision in 
Eari Sadashiv's case (S). Though it is 
not necessary for the purposes of this 
case to express any final opinion, it seems 
from the terms of the grant, firstly, in 
the agreement of 3rd July 1820 with 
Sheikh Mira II, and secondly, in the 
doci'ment evidencing the continuation 
of the saranjam in 1827 to Sheikh Khan 
Mahomad II on the death of his father 
Sheikh Mira 'If, that possession of the 
lands was given to the grantee on eachoc- 
casion as part of the grant: at any rate it 
is not clear that the grant in -that case 
was only of the royal share of the land 
revenue without any Reference to the 
possession of lands. In a recent case 
this Court observed with reference to 
this Privy Council case that a reference 
to the report of the proceedings in that 
litigation will show that the lands in 
suit were held not to be the private 
heritable and divisible property of the 
defendant’s lessor but to be held on poli- 
tical tenure as part of the saranjam: 
Trim^ak Ramchandra v. Ghulam Zi- 
lani (10). 

Thus it may be that the terms of the 
particular grant in the Privy Council 
case were not before the Court in Hari 
SadashWs case (8), which related to the 
same saranjam, and it is possible that 
the grant was then presumed, as it 
would now appear not correctly, to be a 
grant of the royal share of the land re- 
venue. But the rule as to the right of 
the saranjamdar to acquire occupancy 
rights when the saranjam grant relates 
only to the royal share of the land re- 
venue cannot, in my opinion, be treated 
as being inconsistent with the decision of 
their Ijordships of the Privy Council in 
Shekh Sultan SanVs case (9). Thereds no 
other decision of the Privy Council or of 
this Court which is inconsistent with 
the view taken by Sargent, C. J., in Gan- 
patrao*s case (7) and Hari Sadashiv's 
case (8). On the contrary in the case 
relating to an inam both cases [Ram- 
chandra's case (3) and Ganpatrao' s case 
{?)] have been referred to with approval 
on this point: Rajya v. Balkriskna (ll). 
Batty. J., in Bulwant Ramchandra* s 
case (6), refers to the view of Sargent, 
C. J., with approval. 

Mr. Coyaji relied upon the case of 

10. (1910; 34 Bom 329=5 I 0 y6^ 

11. (1905) 29 Bom 415. 


Jamna Sani v. Lakshrnavrav (12), but 
in my opinion the case does not help him. 
It relates to the Hebli estate and the 
grant by a saranjamdar was claimed by 
the plaintiff as an absolute grant as be- 
ing good beyond the lifetime of the gran- 
tor, which the saranjamdar could not 
make. The judgment shows that the only 
question considered and decided was 
whether a saranjamdar would make an 
alienation which would be good beyond 
his lifetime. It seems to me on an 
examination of the^e decisions that the 
view taken by Sir Charles Sirgent, 
C. J,, in Gdfipatrao’s case (7) has been 
accepted in this Presidency, and must 
he given effect to. 

I am therefore unable to accept the 
opinion of the learned District Judge 
that in the case of a Siranjam grant of 
land revenue it is a grant of the land 
revenue coupled with the right to mnke 
the best possible use of unoccupied land 
and that presumably the whole of it can 
be resumed. I hold that the Govern- 
ment can resume what they granted a-^ 
Saranjam, viz., the royal shave of the 
land revenue, and that the right to the 
occupation of the land subject, of course, 
to the payment of the full ass ssment 
can and does survive the resumption of 
the Saranjam. The plaintifi s occupa- 
tion of the lands in suit cannot be dis- 
turbed in consequence of the resumption 
on Pandurangrao’® death and re-grant of 
the Saranjam to Vithalrao. It remains 
now to deal with the two objections 
based on the Revenue Jurisdiction Act 

and the Pensions Act. 

The portion of S. 4, Revenue Jurisdic- 
tion Act relevant to this case provides 
that no civil Court shall exercise juris- 
diction as to any claim against Govern- 
ment relating to lands granted or held 
as Saranjam. It is contended for the 
respondents that the plaintiff’s claim is 
barred by this provision. It would, no 
doubt, be barred if the right to the occu- 
pation rf the lands in suit for ned pait 
of the Saranjam. But in the view I take 
of the case it is clear that the lands are 
neither granted nor held as Siranjara. 
As the Saranjam grant is limited to the 
royal share of the land revenue and the 
occupation of the lands doe^ not form 
part of the Saranjam, the suit is not 
barreJ. The civil Court can well con- 
sider the plaintifi’s claim to possession 

12. (1881) PJ 6. 
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Gul)ject, of com-s0, to his paying the 
nssobsm^nt or tlie ro\Ml share of tlieland 
ro\’enii 0 accordini^ to the provaiUnj^ rates 
in the vill i,qes I h:ive already stated 
th:i.t. the plaintiff’s claim, so far as it 
seeks to recover tiio Siranjam as a Sarva 
liijun, iscieuly barred by thi-^ provision, 
[-^ut his cddm for possession stands on a 
diderent footing. Mr.-Coyaii has relied 
upon tliecasooi Ap/aji v. t>e''.y. of St^te 
(I3) in support of his argument on this 
point, Tliis case was decided under 
para, 1, Cl (a), S. 4, and the judgment 
shows tint tho decision is based upon 
the inference to he drawn from the evi- 
dence in the case that the grant had 
relation to the oocupition of lands, and 
was not conlined merely to an exemption 
from a-tsessuient. The plaintiff’s vendor 
in that case was put in actual possession 
)f the land as a reward for his service. 

! do not think that the decision affords 
inv basis for holding the pre-ont plain- 
jtilT’s claim barred under the provision of 
S. 4 to which I have already referred. 

It was suggested by Mr. Kelkar that 
the provisions of the Revenue Jurisdic 
tion Act wore bad as offending against 
tbe provisions of t^ie Government of 

India Act of 1858 (21 k 22 Vic. c. lOfi). 
He relied upon tbe case of Secy, of State 
V. Moment (14). The question raised in 
the general form does not arise in this 
case. Mr. Coyaji has hewevor clearly 
pointed out that so far as the claims 
against Government relating to Saran. 
jams are concerned, the civil Court's 
jurisdiction was barred long prior to 1853. 
It will be enough to refer to the regula- 
tions applicable to the territories with 
which we are concerned. Regulation 29 
of 1827, S. (>, provides among other 
things that no claims against Govern- 
ment on account of jagirs shall ho cogni- 
zable by tiie civil Courts; and this pro. 
vision Was extended to the District of 
Dharwar by Re-’ulation 7 of 1830, S. 2. 
By Act 10 of 1376, these provisions wore 
repealed and 8. 4 (a) so far as it relates 
to Saranjams or Ja->irs was enacted. 
Tnero is a slight change in the phraseo- 
logy. But I think the expression claim 
against Government relating to lands 
granted or held as Siranjam” in Act 10 
of 1876 bears substantially the same 

moaning as theox[>re3sion“claHns again^ 
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Government on account of Tagir ' in the 


regulations. 

The ohiection based on S 4, Pensions 
Act, is cleirlv untenable. This point 
was not taken in the written statement, 
and the lower Court did not allow it 
to he raised at a la^e stage. We have, 
however, heard Mr. Coyaji on this point; 
and it is enough to say that the claim 
for possession of lands is nob within the 
meaning of S. 4, Pensions Act. 

Under S. 4. Act 23 of 1871, no suit re- 
lating to any pension or grant of money 
or land revenue conferred by the British 
or any former Government can be enter, 
tainel by the civil Courts. The claim 
for the possession of lands snbjecttobhe 
payment of the royal share of the land 
revenue does not relate to pension or 
grant of money or land revenue conferre 1 
by the British or any former Govern- 
ment. This point has been fully dealt 
with by Batty, J., in B ilwant i? m- . 
chanrlra*H case (6) and the julgment in 
that case contains all the reasons for the 
conclusion that such a claim is nob 
barrel by S. 4, Pensions Act, Mr. Coyaji 
has reliol upon Ha^nchandra Mantri v. 
Yenkatrao (3) and Dattajii^aov. Nilkant^ 


rao (15) in support of his argument, 
liinnoli Judra's case (3) has been fully 
discussed by Batty, J., in the judgment 
to which I have just referred, aud I de- 
sire to express ray agreement with the 
grounds upon which the case is distin- 
guished and not accepted as an autho- 
rity (or the view that a claim for posses- 
sion of lands falls within the scope of 
S, 4, Pensions Act. Dattajirao'so\sQ(i^) 
was decided on its special facts and does 
not support the respondents' contention. 
No other objection to the plaintilUa 
claim for possession of the property in 
suit has been urged on behalf of the res- 
pondents. 

There has been no argument before us 
on the points contained in issues 4, 5, 6, 
7 and 8 in the lower Court, and they 
have not been pressed in appeal. Mr, 
Kelkar suggested that tdio grant of the 
saranjam to Vithalrao in the lif-time of 
his father Cliidambarrao was nob valid. 
But that is a matter which it is not open 
to the civil Courts to consider : Sliekk 
Snltafi Sani v. Shekh Ajmodin (9); and 
it is clear that in any event Chidambar- 
rao and not the plaintiff could oomplaiu 
of it. On these grounds 1 am of the 
15. Pool 362=23 I C 435, 
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opinion that the plaintitt’s claim for pos- 
session of the property in suit ahouhl he 
allowed subject, of couise, to the condi- 
tion that he will bo ban e to pay the full 
assessment or* royal sh re of the land 
revenue according to the prevailing tales 
in the village to tlie defendants or rather 
to defendant 2. There is no reason why 
the plaintiff should not be allowed mesne 
proBts for three years prior to the data 
of the suit and future mesne profits. Of 
course in calculating the mesne ptofits 
due allowance must be made in favour 
of the defendants for the royal i-hare of 
the land revenue. As to costs, it is true 
that the plaiutitf put forward an unten- 
able claim to the saranjam on the foot- 
ing that it was a sarva inam. But the 
ground upon which he succeeds here was 
substantially tbe basis of bis claim in 
the lower Court: and as he has succeeded 
in his main contention, I think he is en- 
titled to his costs in both the Courts. 
I would, therefore, reverse the decree of 
the lower Court, and allow the plaintiff's 
claim for possession sub;ect to his liabi- 
lity to pay the royal share of the land 
revenue. I would further allow him 
mesne profits for three years prior to the 
xiate of the suit, and from the date of the 
suit, to the date of the delivery of pos- 
session or the expiration of three years 
from this date, whichever event first 
occurs, the me^ne profits to be deter- 
mined by the lower Court. Tue rest of 
the plaintiff’s claim is rejected. 

The plaintiff must have his costs 
throughout. I desire to acknowledge the 
assistance, which we have received, from 
the very lucid and able arguments ad- 
dressed to us in this case. 

Batchelor, J. — I entirely agree both 
with the conclusion and with the reasons 
lor it. 

G.p /r.K, Appeal allowed. 
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AbdiUalli Badruddin and others — De- 
fendants — Appellants. 

V. 

Ranchodlal Trikrnalal — Plaintiff — 
Respondent. 

First Appeal No. 277 of 1914, Decided 
on 27th September 1916, from decision 
of First Class Sub-Judge, Ahmedabad, in 
Suit No. 538 of 1911. 


(a) Decree — Construction — Partnership 
Decree for dissolution fixing date does not 
relate back for institution or suit. 

he e a suit is brought for the dissolution by 
Court of a pjirtnership at wi'l. and iho Court in 
its decree fixesa elate from uhich the partnership 
is to he dissolved, the dis^olu'ion tommences 
from ih it da-e and does not relate back to the 
date of the 'ust.tnt on of tbe suit. [J* 120 C 2] 

(b) Contract Act (9 of 1872) Pailner 
has authority to malce payment from part* 
nership assets or pass acknowledgments to 
extend limitation. 

A partner has authority on behalf of himself 
and other partners to apply the assets in making 
payments on account of outst.inding debts v»hich 
would hive 'heefTf*ct of preventing them from 
being baried by limitation, and upon the same 
principle he would have auti'ority to pass ac- 
knowledanients which would have the ertect of 
staviug off the claims of creditors and on the 
other hand would save the claims from being 
barred bv limitation: Beady, Price. (1909) 2 
KB'.n, Bef, [PmCl] 

(c) Partnership — Suit — Vahivetdar ap- 
pointed pending suit — He has authority to 
acknowledge debts due from the partnership 
to avoid litigation. 

A vahivatdar appoinied by Court to do vahivat 
on behalf of a‘l the parties has authority to do 
all such acts as would ordinarily be performed or 
were capable of being performed by an> njember 
of the partnership during the cu renc> of the 
business. Therefore such a vahivatdar has au- 
thority to give an acknowledgment of a just debt 
actually due by the partnership in order to avoid 
the inconvenience of a suit by the creditor and 
to save the claim from being barred by limita- 
tion : British Power Traction and Lighting 
Co. Ltd., In re, (1907), 1 Ch. 528, BeJ. 

Lir 1 a 1 U Ij 

G. S. Z?oo — for AppellantiS. 

T, E. Desni — for Respondent. 

Scott C. J.— The plaintiff sued to re- 
cover Rs. 11,817-14.6 with further in- 
terest at 6 per cent from date of suit 
until realization, and costs from the 
estate of the defendants, being the par- 
ties interested in tbe firm of Farjulla 
Nurbhai, a dissolution of which had been 
decreed by the Court at Godbra in a 
partnership suit in the year 1909, The 
claim was based upon an original liability 
of the firm of Farjulla Nurbhai to the 
plaintiff’s father Tricumlal Damodardas 
for Rs. 9.826, which is found credited in 
tbe firm's hook^ to Tricumlal Damodardas 
under date Shravan Yad 3rd, 1950, and 
debited in the firm’s accounts of Farjulla 
Nurbhai. The details of the cash entry 
show that it was paid on account of the 
ras or joint account of four persons, 
Tricumal Damodar and Jalalbhai Kar- 
mulabhai and Sulemanji Luckmanji and 
Badruddin Sarafaii. That was a joint 
account in which Tricumal Damodar and 
Jalalbhai Karmulabhai were entitled to 
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the }th share each, and Sulemanji Luck- 
manji and Badruddin Sarafali, which 
was the name under which the partners 
of Farjull i Nurbh ii went for the purpose 
oi this particular joint tnnsaction, were 
inteiestod in the ith share each. 

Tlie joint account was in respect of a 
sum of Hs. 3 odd advanced to 

a certain Tliakor, Rs 24,000 of which 
w’as payable to his creditor one .Tetlialal, 
in respect of w hich Jethalal was satisfied 
by the persons interested in the joint 
account. Rs 9,82G represents apparently 
the sum advanced by Tricumal Damodav 
to tiie firm of Farjulla Nurhhai to enable 
them to satisfy their liability as par- 
ticipants in this jdnt transaction. It 
does not appear to us upon the entries 
which have been referred to that the 
contention advanced for the appellants 
should be accepted, namely, that Rupees 
9,826 was advanced not only to the firm 
of Farjulla Nurhhai, but to them jointly 
with Tricumlrtl Damodar, the person to 
whom the money is credited, and bis 
other co-lenders in the transaction with 
the Thakor. We read the accounts as 
showing that the liability of Rs. 9,826 
rested upon the firm of Farjulla Nurhhai, 
aod that Tricuriilal Damodar remained 
the creditor for the whole amount. The 
firm of Farjualla Nurhhai never paid the 
sum duo bo Tricuml il, hub as is abun- 
dantly proved to have been the cu=tora 
in their firm, they executed acknowledg- 
ments from time to time to save limita- 
tion, such acknowledgments being signed 
by one or other of the partners. The 
practice was not confined to transac- 
tions with Tricumlal Damodar, for the 
evidence of witness 77 shows that it 
was followed with regard to variousother 
creditors, and tliat the bakees Were 
signed by different members of the 
partnership. 

Carrying on the history of this trans- 
action of Hs. 9,826 we find a hakee, 
Ex. 119, entered in tlie interest hook of 
the plaintiff’s firm for Rs. 9,179-18-9 
found to he due on taking accounts signed 
in the name of the firm Farjulla Nurhhai 
by the h-md of Sulemanji Luktnanji with 
a promise to pay the sum on demand. 
That is in 1952. There is another similar 
bakee in 1955, the third in 1958 and the 
fourth in 1961. That bakee of 1961 w'as 
the bakee which was outstanding at the 
time of the so-called promissory note 
sued upon by the plaintiffs in this suit. 


The promissory note was executed in 
1908, after the institution of a suit for 
the dissolution of the partnership of 
Farjulla Nurhhai. It is in similar berms, 
to the bakee which was at that time 
outstanding, being an acknowledgment 
of indebtedness upon taking accounts 
with a promise to pay on demand. The 
question is whether the person making 
that so-called promissory note at that 
time had authority to bind the partners 
who are defendants in this suit, or their 
representatives. A charge of fraud was 
put forward in the written statements 
that Haideralli, the person making the 
nromis-iory note, had colluded with the 
plaintiffs to pass it and gob a balance 
struck by the plaintiffs for the amount 
that was stolen from the pitha-khata. 
We do nob find however that auy issue 
was raised upon this allegation, and no 
charge of fraud was specifically made or 
gone into in the lower Court, although 
there was a quantity of evidence recorded, 
which might possibly have some bearing 
on the question of fraud, or no fraud, if 
that were the question before the Court. 
We do not think that having regard to 
the issue in the case, we should allow 
the question of fraud to be gone into at 
this stage. 

The quesbicn therefore resolves itself 
into this; Had Haideralli authority, at 
the time he made the promissory note or 
bakee. to make it, so as to bind the other 
persons interested in the firm? The con 
tention on behalf of the appellants is 
that he had no authority, and is based 
upon the fact that the partnership was 
a partnership at will, that a suit for dis- 
solution was filed in March 1908 and 
that by the filing of the suit the plain- 
tiffs therein ipso facto dissolved the 
partnership. The suit however was a 
suit for dissolution by the Covrt, and 
the Court in its decree declared that the 
partnership should he dissolved as from 
a certain date in 1909 subsequent to the 
passing of the promissory note sued 
upon. The plaintiff and all the parties 
to that suit are bound by that dooree, 
and the dissolution must b® taken toj 
have been not before the year 1909. The 
partnership therefore was not dissolved 
at the time of the promissory note. 

Then it is said that at all events the 
authority of the partners tD act as part- 
ners had ceased prior to the making of 
the promissory note, because the learned 
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Judge at Godhra had passed an interim 
order making Haideralli and anotlier 
partner Tyaballi vahivatdars of the firm 
for all the parties, to sell the goods, and 
in the first place to pay the expenses in- 
curred during their management, and to 
utilize the surplus in paying off the four 
admitted creditors of the firm, as to 
whom it was agreed by all the parties 
that they were creditors of the firm, who 
should be paid off. The learned Judge 
stated in his order that the two vahivat- 
dais were to “do vahivat on behalf of 
all the pal ties, and not as representa- 
tives of separate interests.” They were 
to do the vahivat of the business of 
the firm in the way specified above.” 
That was merely an interim order, bub 
it was subsequently extended on 11th 
July 1908, that is bo say, three months 
after it was made, so that the arrange- 
ment should continue until the final 
decision of the Court or further order. 
No further order was made until two 
months later, when a Receiver was ap- 
pointed. What then is the meaning of 
the order which appoints the two vahi- 
vatdars to do vahivat on behalf of all 
parties, and not as representatives of 
separate interests, such vahivat being 
the vahivat of the business of the firm? 
It appears to me that that order implies 
that the two vahivatdars who are mem- 
bers of the partnership shall carry on 
the partnership as the only authorized 
agents on behalf of the parties to the 
suit, that is to say, no act was to be 
done by any other partners than these 
two. Each of the two vahivatdars 
would have authority to do all such acts 
as would ordinarily be performed or 
^japable of being performed by any mem- 
ber of the partnership during the cur- 
rency of the business. 

Now even if there wei'e no special 
evidence as to the manner of dealing 
with outstanding debts in this partner- 
ship, it may be taken as the law that a 
partner has authority on behalf of him- 
self and other partners to apply the 
assets in making payments on account 
of outstanding debts which would have 
the effect of preventing them from being 
barred by limitation, and upon the same 
principle he would have authority to 
pass acknowledgments which would have 
the effect of staving off the claims of 
creditors, and on the other hand would 
save the claims from being barred by 


limitation. That these two classes of 
acts rest on the same principle appears 
from the decision of Farwell, L. J., in. 
Read v. Price (1). But in addition to 
the ord)nary authority implied among 
partners, we have the special facts of 
this case, already alluded to, which 
established beyond controversy that it 
was the custom of individual partners 
to pass acknowledgments to creditors in 
order to carry on the liabilities which 
the firm was net prepared at the time to 
satisfy, and with regard to the parti- 
cular creditor Tricuinlal Damodar, that 
practice was continued over a long series 
of years. It has been contended however by 
Mr. Rao on behalf of the appellants that 
although that may be tbe ordinary rule 
among partners, still even though there is 
no dissolution at the time the promissory 
note is made, the order of the Court ap- 
pointing two partners vahivatdars places 
them in a different position, and pre- 
vents them from acting as agents of their 
co-partners, but makes them merely the 
servants of the Court whose hands are 
tied and who are not at liberty to take 
any steps without reference to or per- 
mission from the Court. It appears to 
me that that argument is inconsistent 
with the terms of the order, which, as I 
have already pointed out, says that the 
two vahivatdars are to do vahivat on be- 
half of all the parties. It can hardly be 
under these circumstances contended 
that they are not agents of the partners 
for the purpose of carrying on the part- 
nership business. E^en upon the English 
authorities I should be prepared to hold 
that the act done by Haideralli in this 
case was an act which he would be justi- 
fied in performing without reference to 
the Court which appointed him vahivat- 
dar, because it was one of the ordinary 
acts of the firm, which was reasonably 
necessary for carrying on the business of 
the firm without being liable to the in- 
convenience of a suit, and possibly an 
attachment at the instance of tbe plain- 
tiff. It was not a case in which any 
fresh liability was incurred by the vahi- 
vatdar. He was merely acknowledging 
an existing one, and I do not think that 
a Court would ever be disposed to hold 
that the manager was not entitled to ac- 
knowledge the just debts of the firm, if 
by so doing he would stave off incon- 
venient litigation in Court. In this con- 
1. (1909} 2KB 724. 
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nexion T miv refer to In re British 
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Bower Traction, and Lighting Company 
Limited [2) iis illustrating tho atfcituda 
svhich tho Court will takoup with regard 
to the acts of managers. For these 
reasons I tliink tlie decision of the lower 
Court is right and that the appeal should 
be dismissed with costs. 

Heaton, J. — W’e are dealing here 
purely with tho point of limitation, when 
once wo have ai rived at an understand- 
ing that the money sued for is undoubt- 
edly due. Tliat it is so duo there can 
be no doubt, because although an allega- 
tion of fraudulent or coUu-ive dealing 
was made, no issue on that point was 
raised and it is too late now' for the ap- 
pellants to make use of the evidence on 
the record for the purpose of convincing 
us that there was fr^ud or collusion in 
the matter of the promissory note or ac- 
knowledgment with which we are con- 
cerned. The evidence, whatever it 
amounts to, was not adduced for that 
purpose. There lias not been a trial on 
that matter. I take it therefore that 
this money was undoubtedly due and 
must be paid, unless the claim is barrred 
hy tho law of limitation. It is not 
barred if defendant 9 Haideralli had au- 
thority to sign this document, whether 
you call it a promissory note or an ac- 
knowledgment. Whether he had such 
authority depends in this particular case 
on the terms of the order made by the 
Judge at Godhra in the partnership suit 
which was filed in 1908. We hsvo road 
this order repeatedly, and had it com- 
mented on at considerable length and in 
considerable detail. I road it as moan- 
ing that the partnership business was 
to be continued as a going concern at 
least for a time under the management 
of those who were defendants 1 and 9 in 
that partnership suit, as if those two 
persons were the only partners in tho 
partnership. That being so, and having 
regaid to the course of business about 
which a good deal has been said, and if I 
may say so has been correctly said, by 
my Lord the Chief Justice, I have in my 
own mind no doubt whatever that defen- 
dant 9 Haideralli had authority to sign 
tliat paper, and tliat in law, as undoubt- 
edly in justice, that paper saves limita- 
tion in this Cise and makes the debt 
sued for legally recoverable. 

ci.w /u.K. Appeal dismissed. 

2. (1‘Ju.) l Ch bis. ~ 
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BATCnELOK AND ShAH, JJ. 

M u '< un d.rai Atrnaram Desai — Appli- 
cant, In re. 

Criminal Kef. No. 26 of 1916 Decided 
on 23rd June 1916, made hy Sess-Judge, 
Broich. 

Jurisdiction — Sweeping prohibitory order 
closing burial place — Provision of law not 
mentioned — Order of Magistrate is illegal. 

A District Magistrilo acts without jurisdic- 
tion in issuing .a svveoping public prohibitory 
order without referring to any provision ol law 
a? authorizing such an order fP 123 C 1, 2] 

G. H. Th'ikore — for Applicant. 

Facts . — The District Magistrate of 
Broach issued orders prohibiting on sani- 
tary grounds the burial of corpses in a 
place previously used by the public for 
the purpose. On tho petition of the 
applicant tho following order of refer- 
ence was made by the Sessions Judge of 
Broach: “ As remarked by Heat n, J., 

mBh^gnl'hai Dwarkadas v. L’mperur (1): 

“ Iho’District Magistrate has no power what- 
ever to issue a prohibitory order to the public 
unless that power is specifically conferred by 
some provision of tho law ” 

See also the observations in the caseof 
Queen Empress v. Saminadha Pillai (2). 
In the present case, tho District Magis- 
trate has not stated anywhere under 
what provision of law the notice was 
issued. The learned Public Prosecutor 
relied upon S. 39, Cl.(l), Distiiot Police 
Act (4 of 1890). That section however 
merely authorizes the District Magis- 
trate to 

make rulos or orders regulating the hours 
during which and the manner in which any place 
for tho disposal of the dead may be used so us 
to secure tho equal and appropriate application 
of its advantages and accommodation and to 
maintain orderly conduct amongst those who 
resort thereto.’* 

The section nowhere authorizes the 
District Magistrate to prevent the public, 
either wholly or partially, from using a 
place previously set apart for tho dis- 
posal of tho dead. Where a place is 
used both for cremation and burial, it 
cannot he said that prohibiting its use 
for burial is 

*’ regulating the mannou in which it shall be 
used so as to secure tho equal and appropriate 
application of its advantages, etc.’* 

There is also no provision in the Cri- 
minal Procedure Code empowering tho 
District Magistrate to issue tho prohibi- 
tory order in question. The only sec. 
tions which could conceivably be thought 

*1. AIR lJU Bom. I9d=27 1 C UG. 

2. (IrHJG) 19 Mad. 4C4. 
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to apply are Ss. 133 arifl 113. Tlia 
forrnec secbioQ empowara the District 
Majisbrafca tj ra ika a co i ii bl ni il ord ic 
re^airin^ the pars in causing a nuisinea 
in any public place bo re ujva it wichiu 
acerba'n time, or appear on icerbun 
date and move to have the order sat 
aside or meditiad. Assuming buri li in 
Dashiswimedha site bo bi a nusiace 
''.vithin Che m-janing of the section, still 
the section does nob cmbemplite the 
issue of a prohibitory order to the public 
geuerally, bub only to a particular in- 
dividual: of. S. 141, Cl (3), and the order 
is, moreover, to be conditional in the 
first instance and the person to whom 
it is addressed has to be given an oppor- 
tunity to be heard before it is m ide 
absolute. In the present case, it is ob- 
vious that the District Magistrate was 
not acting under this sectiou, and even 
if he was, the order would be ilUgal 
as the prescribed procedure was nob 
followed Next, as to S, 144. That 
section empowers the District Magis- 
trate to 

order any person not toirepeat or continue a 
public nuisance, as defined in the Indian Penal 
Oode or any special or local law ” 

As observed in Queen Emprees v. Sa- 
minadha Pillai (2): 

under the section no Magistrate can prohibit 
what was lawful before the date of his order, 
and thereby make such an otherwise legal act, 
committed after the date of the order, punish- 
able as a nuisance under the Indian Penal 
Oode. For he is by that section empowered to 
•enjoin a person from repealing or continuing 
only a public nuisance as defined in the Indian 
Penal Code or any special or local law.” 

The same case lays. down that the 
■disposal of a corpse in a place set apart 
for the purpose is nob a public nuisance 
within the meaning of the Indian Penal 
Code, so long as the act is performed in 
a decent and inoffensive way. I am 
therefore of opinion that S. 143 cannot 
also be called in aid here. The result 
ie that, in my opinion, the District 
Magistrate s order was made wib^ioub 
jurisdiction and is consequently invalid. 
It seems to me that the G ivernmenb has 
advisedly reserved to itself the power to 
close a place used for bh^ disposal of 
the dead, as being a matter deeply affect- 
ing the religious feelings of a commu- 
nity and requiring deliberation by the 
highest authority.” 

Judgment . — The District Magistrate 
in issuing this sweeping public prohibi- 
tion has omitted bo refer to any pro- 
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vision of lavv as aufciiorizing such an 
oi’Hev. We are tlierefore, left to gues‘; 
under what authority lie con.jeive'l him 
sell to ho acting, and up >n this refarencr 
there is no appearance before us in su[) 
port of the order. For i lie reasons given 
in the ca- eful letter of refero .ce hy tlie 
So'Slons Judge, Mr. Taleyar Khan, we 
are of opinion that tlie order in ques 
tioo is wholly without jurisdiction. >Ve 
therefore set it aside. 

G.F /r.K. Order set aside. 
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Batchklor and Shah,.]. 

Govind Bhik iji Mahajan — Plaintiff — 

Appellant. 

V. 

Bhari Gopal Lad — Defendant — Res- 
pondent. 

Second .^ppeal No. 998 of 1915, De- 
cided on 4th December 1016, from deci- 
sion of As^t. .fudge, Thana, in Appeal 
N.O. 241 of 1914. 

(a) Transfer of Properly Act (1882). S. 59 
— S. 59 requires attesting witness to have 
seen actual execution — Attestation on ac- 
knowledgment is notsufficient — Meaning of 
term attested stated —Attesting witness who 
is — Execution what is stated* 

For the purpose-i of S *5.), T. P. Act, an abt 0 «;b- 
iog witness mu-^t witness the actual executioo 
of the document; mere acknowledgment of his 
signature by the executant in the presenoe of 
witness is uot sufficient : 35 Mad 607 (PC), 

Foil. [P 124 Cl] 

The word “attest” means that the person at- 
testin. shill be present and see what passes and 
shall, when requ'red, beir witness to the facts : 
Bryan v. While, (1850) 2 Rob 315, Rel n. 

[P 124 0 2] 

It is not essential that an attesting witness 
must be formally described as such on the face 
of the document. [P i24 C 2] 

In the case of an illiterate executant his mark 
is his signature and is independent of any writ- 
ing by which the mark mav be explained: bakar 
V. Benin j, (18-38) 8 A I & K 94 and The qoni^ nf 
Thomas D >fisey Bonce, In goods of, (1862' 31 
LIP r2. Ref. [P 124 C 21 

(b) Transfer of Property Act ^1882). S. 59 
— Making a mark is sufficient execution — 
Endorsement by scribe that executant made 
h>smarkin his own hand — Held •. hisenl.rse* 
ment was not in capacity of scribe but as 
attesting witness. 

A mortgage puroorting to be executed by one 
O B, an illiterate person, was written out by 
one K C V. The deed ended with the-e words : 
“1 have duly pi‘ise.'l in writing bhisdeei of mort- 
gage of my free will after rejeiving the moneys 
in cash. The handwriting of K C V The 
deed was attesie-1 by two witne-'es and under 
the word signatufe wore the following words : 
“The mark of a dagger representing the signa- 
ture of G 5 made bv him wit i hU own hands. 
The handwriting ot K C F.” The latter da- 
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po'ed that he witnessed the execution of the 
bond b' 0 B'f affixing of bi? mark 

H^ld : (1) that the execution of the deed was 
completed when H made his mark. [1* 124 0 

12) iliat tlie effect of the scribe signing his 
own narrte under tho description of tho mark 
was to \ouch the execution aird was made T.ot 
as a scribe but as au aile-ting witness 33 f om 
41. IHsf. U* 125 Cl] 

li. \V. Desai—iov Appellant. 

P. Pi, SJiiVfjiie — for Respondent. 

Jn/ignic'}t. — The plaintiff, who is the 
appellant before us, sued to recover on 
two mortgage bonds. He was defeated 
in the lower appel ‘ate Court because the 
learned Assistant Judge was of opinion 
that the bonds were not validly attes'ed 
as required by S. 59, T. P. Act. The 
question ie, whether this opinion is cor- 
rect. It is clear to us that in the cir- 
cumstances of the case the provisions of 
S. 59, T. P. Act, are satisfied if the plain- 
tiff can rely upon the scribe as an attest- 
ing witness. Now the state of facts in 
w hich this question is to he decided is 
tills. P'Oth the instruments stand on 
the same footing and it will be simpler 
to refer expressly to one only. The exe- 
cutant, then, of this bond was oneGopal 
Bapu, a marksman. The scribe was one 
Keshav Chintaman Vaishampayan. The 
body of the document ends with these 
words : 

‘T have duly passed in writing this deed of 
mort age of my free will after receiving Ibe 
motieya in ca^ih. The bandwriting of Kes-bav 
Chintaman Vaishampayan.” 

And theie follow on the left the attes- 
tations of two witnesses, and on the right 

under the word signature these w’ords : 

‘ The mark of a dagger reptC'enting the signa- 
ture of Gopal Bapu Lad made by him with his 
own hands. Tire handwriting of Keshav Chinta* 
man Vaishampayan.” 

Keshav Chintaman, the scribe, deposes 
that he witnessed the execution of the 
bund by GoiiaPs aflixing of his mark. It 
s settled law that for the purposes of 
S. 69, T. P. Act an attesting witness 
must wituobs the actual execu'ion of the 
rlocument, and that mere acknowledg- 
ment <J liis signature by the executant 
is not suflicient; Shamu Palter v, Abdul 
Kodir Potvlkan (l). The learned Assis- 
tant Judge in explaining why ho con- 
siders that the scribe here cannot be 
regarded as an attesting witness says : 

“Tho inO'e making of the mark is not iho signa- 
ture of tho 0 .ecutant. There must be someth ng 
more, that is, a doscrip'ion ih t it is the mark 
of so and i^o. This i>* done b\ the writer. The 

1. 3o iSiad GU,=3J i A'220=rG~l~d~26~0 
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de'^cription, I think, only completes tho signa'* 
tuiG or execution by the executant. The writer 
isoiily the alter ego of the executant or acts as 

an acent for him in writing his name after the 
m:uk, and in giving his name au “Dastur” he- 
merely indicates who wrote the document and 
the signature.” 

This view appears to us to be errone- 
ous. In our opinion in the case of an 
illiterate executant his mark is his sig- 
nature, and is independent of any writ- 
ing by which the mark may he explained. 
That, we think, is borne out by S. 3> 
Cl. 52, General Clauses Act, which ex- 
plains that the word sign” shall, with 
reference to a person who is unable to 
write his name, include mark. The same 
view is also expressed in Baker v. Dening- 
(2) and in The goods of Thomas Douse, 
Do 7 ice, In goods of (3), In this last- 
mentioned case a will was executed by a 
marksman whose real name was Thomas 
Douse, but by mistake he was described 
as John Douse and against his mark wa» 
w'ritten “the mark of John Douse.” Tho 
Court granted probate, being satisfied 
that Thomas Douse was the person who 
made the mark; Sir C. Cresswell observing 
that the execution was perfect as soon ao 
the mark was affixed, so that the writing 
of the words “the mark of John Douse” 
against the mark of Thomas Douse did 
not affect the question. On these grounds 
we think that the execution of this in- 
strument was completed when Gopal 
Bapu made his mark. 

We have now to consider the effect of 
the last writing which the scribe made 
on the paper as set out above. It is 
nowhere laid down as essential that an 
attesting witness must be formally des- 
cribed as such on the face of the docu- 
ment. In Bryan v. 'White (4), which 
was cited with approval by the Privy 
Council in Shamu PattePs case (l)t 
Dr. Lushington pronounced in favour of 
the validity of a will where there was 
no attestation clause of any description! 
and laid down that ; 

” moans tho porson shall bo pre=cub and) 

seo what passes, and shall, when required, bear 
witness to the facts.” 

It seems to us that the scribe here i& 
a person who fairly falls within this 
description. He was present and saw 
what passed ; now, when required, ho 
bears witness to the facts. Uis function 
as scribe ended when he signed hianamo 

2. {18v )'8'Ad & E94. 

8. (IH62) SI L J P 172. 

4. (1550) 2 Rob 316. 
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at the conclusion of the body of the 
document. It is true that if matters 
rested there, he clearly could not be 
regarded as an attesting witness : see 
RaniL V. Laxmanrao (5). But the dif- 
ferentiating circumstances in the pre- 
sent appeal is that, immediately after 
the execution by the marksman, the 
scribe signs his own name under the des- 
cription of the mark. His object in so 
doing presumably was, and the effect of 
his so doing, in our opinion, was, to 
authenticate the mark, that is to say, 
to vouch the execution; in other words, 
this last signature was made not as a 
scribe, but as an attesting witness. On 
these grounds we allow the appeal, set 
aside the decree of the Assistant Judge 
and re-itore the Trial Court's decree with 
costs thi’oughout subject to the variation 
that the first instalment will fall due on 
the Ist day of March 1917 and thereafter 
the money will be payable by annual 
instalments of Rs. 75. 

G.p./r.k Decree set aside, 

' 5. (190^) 33 Bom 44=1 I G 464^ 
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Scott, 0. J. and Heaton, J. 

Nivajkhan N athankkan — Defendant 
Applicant. 

V. 

Dadahhai Musse Valli — Plaintiff — 
Opponent. 

Civil Exn. Appln.No. 183 of 1910, De- 
-cided on 23rd September 1916, from 
decree of First Chss Sub-Judge, Broach, 
in S. G. Suit No. 636 of 1915. 

Limitation Act (9 of 1908), S. 20 — Mere 

signature by debtor to endorsement of pay- 
ment of debt does not suffice— It must be in 
bandwriting of debtor. 

A mere signature by a debtor to an entry of 
payment of a debt recorded by a third party is 
not sufficient to bring the case within the proviso 
to S. 20, Lim. Act. 

A mere si^^nature is not a statement of a pay- 
ment, and it is meaningless without something 
in the writing of the debtor to which it is ap- 
pended which will record the fact of payment : 
35 Gal 813, Foil. IP 125 C 2] 

T, R. Desai — for Applicanfe. 

A. G, Saihaye—iov Opponent. 

Judgment. — The plaintiff sued the 
•defendant to recover Rs.' *219-14-0 as 
due upon two rent-notes, dated respec- 
tively 27th June 1909 and lOfch July 
1910, the dates fixed for payment of the 
rent being 13th March 1910 and 2nd 
March 1911 respectively. The suit was 
not brought until the year 1915, but the 


plaintiff alleged that part- payments of 
Rs. 15 had been mule by the defendant. 
The part-payments were recorded by 
endorsements which the plaintiff ad- 
mitted were in his handwriting but he 
contended that the endorsement being 
signed by the defendant was a sufficient 
acknowledgment within S. 20, Lim. Act, 

That section provides that 
“<a fresh pedod of limitation shall bo computed 
from the time when the payment was marie, 
provide I that, iu trie case of part-payment of the 
principal of a debt, the fact of the payment 
appears in the handwriting of the person making 
the same.” 

Now, in these endorsements, the fact 
of the payment apnears in the handwrit- 
ing of the plaintiff, the parson receiving, 
and not the person making it, and it h is 
been held by the Calcutta High Court 
in. Snntishwar Mali'intn v. Li hikanti 
Mahanta (l) that a mere signature to an 
assertion of payment is not sufficient to 
bring the case within the proviso to 
S. 20, Lim. Act. In that conclusion wa 
concur. Otherwise it is difficult to 
understand what is meant by fch-3 stipula- 
tion . that the fact of payment should 
appear in a particular hand svriting. A 
mere signature is not a statement of a 
payment, and it is meaningless without 
somsthing in writing to which it is ap- 
pended which will record the fact of 
payment. If, then, the fact of payment 
recorded is not in the handwriting of 
the person making the payment, the 
provisions of the section are nob satisfied. 
It is not alleged here, much less proved, 
that the person making the payment 
could do nothing more than sign his 
name. So it is unnecessary to consider 
the cases which have allowed as a good 
acknowledgment a mere signature or a 
mark, where it is proved that the person 
paying was able to do no more in the 
way of I’ecording the payment. We set 
aside the decree of the lower Court and 
dismiss the suit wiih costs throughout. 

g.p./r.k. Decree set aside, 

1. (1903) 35 Cal 813. ' 
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Macleod, j. 

Shavaksha Diiishz Duuar— Plaintiff. 

V. 

Tyab Haji Ayub — Defendant. 

Original Civil Jurisdiction Suit 
No. 631 of 1915, Decided on 17th Janu- 
ary 1916, 
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fa) Civil P. C. (1908). S. 89. Sch. 2— Arbi- 

, tralion b?tv.'een parlies to suit without 

order of Court comes under provisions of 

Sch. 2. 

Under S Civil 0 1908, the provisions 
of 9. h. ‘2. p'overii nil nihitrntions in a suit or 

* oi lierv. jfc except such jubit-utions as are spe- 

cially excludecl. An jiibilration between tho 
part’cs 'o a suit wiUiout an order of tho Court 
is not ex( Uidfd and. therefore comes under the 
provisions whic}i dcai with arbitration without 
tl.o in ervention of the Court. fP 1*26 C 2] 

(b) A ward— Filing of . procedure staled — 
Arbitration Act (1899). 

A patty !‘P lying to a Court for a decree on 
ana'.'aid is bound, if the case does not come 
wiihui t)ie piovisions ol the Arbitration Act 
lo apply under 9(;h. 2. Civil P. 0. There 

noo'hci law in forro under which such an 
iipplitalion can he made, H’ 127 C l] 

(c) Civil F. C. (1908). O. 23.R. 3— Appli- 
cation to obta n decree on award cannot be 
made under R. 3. 

Ordered R. I!, Civil P C. 1909. only refers to 
tic aciji'Stmenr of suits wholly or in part by 
anj lawful agiocmer't or compromise and no e.p- 
plication can be made to obtain a decree on an 
award under that order. [P 12G C 1] 

Jardine — for Plaintifl*. 

Strangman — ior Dofendant;. 

JuflfJ7nent.— Th\^^ is a motion tnlcon 
out by the plaintiff for an order that 
tlio adjiiptnient of the suit arrived at 
between the plaintiff and tlie defendant 
as stated in tho plaintiff’s affidavit, 
should he recorded and that a decree in 
accu^rdance therewith should he passed. 

Tlie suit was fihd on 11th June 1915, 
tlie plaintilT praying that tho defendant 
might ho ordered and decreed t'^ pav to 
the plaintiff tho sum of Rs. 5,953-9-0 as 
the pricQ of goods sold. On 31st August 
!; 1915, the parties, without tho interven- 

tion of the Court, agreed to refer tho 
niattcib in dispute between them con- 
1 cevnir.g the contract referred to in the 

pP.iint to the arVdtration of Alotilal 
D'yaiani and Ramji Meghji The arhi. 
trators made their award on 2Bth Octo- 
ber 1915. The award was filed on 10th 
December. Tn my opinion, a wrong pro- 
' cedure ho,3 been adopted. O. 23, Jt. 3, 

Civil P. C., of 1908, under which the ap- 
fdicatinn is mado only refei's to the ad- 
it justn-onts of suits wholly or in part by 

any la^^ful ngieernent or compromiso. 

4 

No apfilicntion can ho made to obtain a 
deceo on an a v ,nd except as provided 
t for in Fj. A tho Code. That is en- 

tirely a nov. section. It runs as follow^ : 

• “Snvft in Fo fur ns is otborwiso provided by 

tlie Arbitrnlion Act 1^09, or by any other law 

i for the lime beinc in force, all references to 

t arbitra’ion wbetber by an order in a suit or 

I otberwi>;6 and ol! proceedings thereunder shall 


ho goveroed by the provisions contained in ( 
Sch. 2.” 

If it had been intended that a party 
might apply for a decree on an award 
under O. 23, R 3, that n\le would have 
been mentioned in S. 89 along with the 
provisions of Sch. 2. It is suggested 
that O. 23. R. 3, comes under the des- 
cription of any other law for the time 
being in force ” hut there is no refer- 
ence in O. 23, R. 3, to arbitration pro- 
ceedings. I am aware of the decision in 
Prngrlos v. Girdlmrdas (l). but since the 
Civil Proc- dure Code of 1908 came into 
force, I do not think that decision can 
he any longer binding on me. It s ems 
that the opinion formerly held good, as 
stated by Farran, C. J , in Ghellabhai v. 

ti at there was no sec- 
tion of the Civil Procedure Code of 1882 
which specially enabled a Court to take 
coenixanco of a submission to arbitra- 
tion of a matter in issue in a suit made 
pending the suit other than a submis- 
sion through tho Court, or of an award 
mado upon such a submission, and that 
such a submission and award could only 
be taken cognizance of in the same suit 

ns an adjustment under 
P. C. of 1882, now represented by U, id. 

R 3 However that may be, it seems 
clear that under S. 89 the provisions of 

Sch 2. govern nil arbitrations in a suit 
or otherwise except such arbitrations as 
are specially excluded. An arbitra ion 
bntwren the parties to a suit without an 
order of the Court has not been exolu- 
ded and must therefore come under the; 
provisions which deal with arbitation! 
without the intervention of the Court. 

T do not see myself why the words 
" without the intervention of the Court 
should not refer to cases where the 
a<*reement of reference is made out of ^ 
Court although the parties to the agree- 
ment are already parties to a suit, and 
in my opinion, S. 89 is now oonolusivo 

on the question. 

It seems obvious that if an applica- 
tion for a decre*' on an award could be 
made under 0 23, R 3, as soon as it has 
been proved to the Court that there has 
been an ngreoment to refer and an award 
the Court would be bound to order the 
award to be recorded as an agreement or 
compromise, and would bo bound^ to 

pass a decree in accordaaice ^erewUh^ 

1. (1962) 26 Rom 76. 

2. (1897) 21 Bom 3i6. 
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excluding all the provisions of Sch. 2, 
relating to the powers of the Court 
when an application is made for a decree 
on an award. Para. 20 and the follow- 
ing paragraphs of Sch. 2, refer to arbi- 
tration without the intervention of the 
Court and under para. 21, where the 
Court is satisfied that the matter has 
been referred to arbitration and that an 
award has been made thereon, and where 
no ground such as is mentioned or re- 
ferred to in para. 14 or para. 15 is 
proved, the Court shall order the award 
to be filed and shall proceed to pro- 
nounce judgment according to the award. 
Para. 14 gives the Court power to remit 
the award under certain circumstances 
to the arbitrator, Para. 15 gives the 
Court power on certain grounds to set 
aside an award Therefore in my opi- 
nion there is no other law at present in 
force except the Arbitration Act of 
1899 and a party applying to the Court 
for a decree on an award is bound, if the 
case does not come within that Act, to 
'apply to the Court under Sch. 2. 

The defendant now disputes the legal- 
ity of the award on two grounds : first, 
that the aibifcrators exceeded their juris- 
diction and decided something which 
was not within their power to decide, 
secondly, that they refused an opportu- 
nity to the defendant to call witnesses 
or that after they had given him to un- 
derstand that thev would adjourn the 
matter to enable him to call evidence, 
they published their award without giv- 
ing him any such opportunity. I think 
the defendant is entitled to raise those 
objections and be heard upon them. 
Therefore the application by consent is 
now to be treated as an application un- 
der para. 21 of Sch 2 and can be set 
down for hearing on praecipe in order to 
decide those questions. Costs to be 
costs in the application. 

g.p./R.K. Order accordingly. 
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Scott, C. J. and Heaton, J. 

Ahmad Asmal Mwse— Plaintiff — Ap- 
pellant. 

v. 

Bai Bibi — Defendant — Respondent. 

Second Appeal No. 936 of 1915, Deci- 
ded on 27th November 1916, from deci- 
sion of Disk. Judge, Broach, in Appeal 
No. 63 of 1914. 
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(a) BSagdari Act {5 of 1862) — Will by 
MaKomedan in respect of bhagdari lands — 
Mahomedan lav/ governs it. 

A will made by a Tilabomedan in re?pect of 
his bhagdari lands is governed by the rules of 
Mahooiedan law relating to‘\vills. [P 12S C 1, 2j 

(b) Mahomedan law — 'Will — Consent — Be- 
quest of certoin bhagdari lands in favour of 
widow and daughter — Suit by residuary 
sharer for declaration held Mahomedan law 
applied — In absence of consent of ail «heirs 
will was inoperative — Held also plaintiff be* 
ing nearest reversioner was entitled to suc- 
ceed after death of widow. 

A deceased Mahomedan purported to dispose 
by will of certain bbag property in favour of his 
widow with a remainder to bis daughter and ht r 
issue if she survived ibe widow. The plaintiff a 
residuary of the testator according to the Maho- 
medan law, sued for a declaration that he was 
the neaiest agnate of the deceased, that the lat- 
ter’s widow and daughter acquired no rights by 
the will and that he was entitled to the pro- 
perty after the death of tbe widow: 

Held: (1) that tbe will was governed by the 
rules of Mahomedan law aud being in favour of 
a part of the heirs and not being conseuted to 
by the plaintiff was invalid; 2) that the 1. in- 
tiff being the nearest reversionary he r was under 
the custom relating to bhagdari lands, entitled to 
a declaration of his right to succeed to the laiid 
after the death of the widow: Atli 1916 P 0 
IIV, Ref. [P 123 G 1,2] 

(c) Bhagdari lands — Will — Per Heatnyi^ J ^ 
— [Outer) Will otherwise valid according to 
personal law is in-^perative if contravening 
Bhagdari Act, (5 of 1862). 

Per Heaton, J — [Obi'er) A will relating to 
bhagdari lands which is otherwise valid accord- 
ing to the personal law of th^* testator, will be in- 
operative in so far as it offends against the provi- 
sions of the Bhagdari Act. [P 129 0 1] 

G. S- Rao — for Appellanfc. 

G. N. Tkakur — for Respondent. 

Scott, C. J . — A deceased Mahomedan 
purported to dispose by will of certain 
bhag property and other property in 
favour of his widow, wuth a remainder 
to his daughter and her i<8uo-if she sur- 
vived the widow The plaintiff is a re- 
siduary of the testator according to Ma- 
homedan law He sues for a declara- 
tion that he is the nearest agnate of the 
deceased, and defendants 1 and 2, that 
is the widow and the daughter, acquired 
no rights by the will, and that be is en- 
titled to'the property after the death of 
the widow. The suit relates only to the 
bhagdari properties, which in the ab- 
sence of a will devolve by custom upon 
the bhagdar*8 widow, if he dies sonless 
for her life, and after her death are in- 
herited by his nearest male agnate to 
the exclusion of the daughter and sister. 
The plaintiff is therefore interested in 
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the property both under the Mahomedan 
law, and under the custom in the ab- 
sence of a will. He charged that the 
widosv and the daughter were managing 
the properties in suit and wasting them 
to harm plaintiff’s future rights. The 
waste alleged is that two portions of the 
property in suit have been given to a 
masjid and that the rest of the property 
lias been transferred to the name of the 
daughter with the intention of her be- 
coming the owner thereof. 

The learned Judge in the trial Court 
held that the acts of w'aste had not been 
proved, and that therefore a receiver 
should not be appointed, but being of 
opinion that the will was contrary to 
the Mahomedan law, passed a decree in 
favour of the plaintiff declaring him the 
nearest agnate of the deceased and en- 
titled to succeed to his bhag property in 
suit after the death of the widow, and 
that the will of the deceased was inope- 
rative so far as the bhag property in 
suit was concerned, and that defendant 2 
did not acquire any right to the property 
under the said will against the plaintiff. 
On an appeal being preferred to the Dis- 
trict Judge the decree was reversed and 
the suit was dismissed, the ground be- 
ing that although according to Maho- 
medan law a will in favour of one of the 
heirs or a part of the heirs is invalid 
unless the other heir or heirs consent, 
the rule could not be applied so as to 
bring in a course of devolution accord- 
ing to the bhagdari custom which would 
be at vnriance with the Mahomedan 
law. It is however conceded that a will 
can be made of bhagdari property not- 
withstanding the existence of the cus- 
tom. The existence of the custom does 
not destroy the testamentary capacity 
of the owner. If then the owner is a 
Mahomedan, what is his testamentary 
capacity ? There is no evidence in the 
case that his testamentary capacity has 
been converted by custom into some- 
thing different from the ordinary capa- 
city of a ^lahomedan testator. That 
capacity is limited by the rule of testa- 
tion above stated. It appears to me 
therefore that the rule of Mahomedan 
law is the only law which can he ap- 
plied and according to it the will is in- 
valid. If so the plaintiff is the presump- 
tive reversioner under the bhagdari cus- 
tom. It hns been held by the Privy 
Jouncil in Janalci Amvial v. Narayana- 
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sami Aiyar (l), that if there has been 
waste or there is danger to the estate 
established, a possible reversionary heir 
may come in and ask for relief. There 
are cases of waste alleged and there is a 
danger of transfer to defendant 2 sug 
gested. Neither of these points have 
been discussed by the learned District 
Judge, and as w’e are of opinion that his 
judgment upon the preliminary question 
of the application of the rule of Maho- 
medan law to tho will of the deceased 
cannot stand, we set aside the decree 
and remand the case for disposal upon 
the other questions discussed in the 
trial Court. Costs costs in the cause. 

Heaton, J.~ l agree. I think that in 
this case the correct solution is furnish- 
ed, as it often is by the simplest method 
of dealing with the case. We have a 
Mahomedan making a will. Under the 
Mahomedan law there are three persons 
who in case of an intestacy would in- 
herit his property. By his will he be- 
queathed the whole of it to one of these 
three persons, with remainder to the 
second, and he left the third, the plain- 
tiff out of the property altogether. The 
plaintiff never has consented to this 
form of will, and therefore under Ma- 
homedan law the will is invalid. Un- 
less we are to deal with the will as a 
will made by a Mahomedan, and there- 
fore subject to the Mahomedan law re- 
lating to wills, I cannot for myself dis- 
cover how we ought to deal with it. I 
cannot accept the District Judge’s rea- 
soning, although I think that it is very 
ingenious and also that it is a very ear- 
nest effort to find a way out of a difficult 
position. He thinks that the law relat- 
ing to bhagdari property eliminates the 
Mahomedan law of wills altogether in 
the case oi a will concerning bhagdari 
property, and we have such a will here. 
But to my thinking the existence of 
bhagdari property does not affect the 
Mahomedan law of wills in any way be- 
yond this; that bhagdari property might 
in certain circumstances be taken out of 
the operation of a will. That would 
‘lappen if the will provided for a divi- 
sion of the testator’s property which 
would he contrary to the Bhagdari Act. 
In that case the property would be taken 
out of tlio operation of the will because 
tho 'Mahomedan law could not be ap- 

1. AlH 1910 P C 117=37 I C 161=39 Mad 634 
=43 1 A 207 (P C). 
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plied to it. But I do not think and I 
-cannot see how the existence of bhag- 
■dari'property can affect the Mahome- 
dan law of wills any further than that. 
In this particular case the will leaves 
|th8 entire property, including bhagdari 
property, to one person. It does not in 
any way offend against the provisions 
of the Bhagdari Act. So far as they are 
concerned, the will would be a perfectly 
valid will. But when we come to con- 
sider the rule regulating the testator’s 
power to make a will, then we find that 
the will is invalid. 

G.P./r.k* Case remanded. 

A, I. R. 1916 Bonubay 129 

Scott, 0. J. and Heaton, J. 

Achratlal Jekisendas — Appellant. 

v. 

Chimanlal Farhhudas — Respondent. 

First Appeal No. 63 of 1916, Decided 
on llth April 1916, from decision of 
Joint Judge, Ahmedabad, in Misc. Appln. 
No. 41 of 1913. 

(a) Guardians and ‘Wards Act (1890), — 
Father not having care or custody of son can 
file regular suit for custody but cannot apply 
under Act for order on person in whose cus' 
tody infant is. 

A father who has never had the care or custody 
•of his infant child can file a regular suit for the 
custody of his son, but cannot successfully call 
upon a Court by an application under the Guar- 
dians and Wards Act for an order upon the per- 
son in whose custody the infant is to hand him 
over to the father. 1.P 130 C 1] 

The dictum ofithe Privy Council in AIR 1914 
PC 41=38 A7ad807., to the effect that a suit 
inter partes is not the proper 'proceeding is not 
intended to be of such general application as 
•virtually to overrule the decision in, 25 Bom 
574. [P 129 C 2] 

(bl Guardians and Wards Act i(1890) — 
District Court has no inherent power to 
onake order not expressly conferred by Act. 

The jurisdiction of the District Court in the 
matter of minors is defined by the Guardians 
-and Wards Act and it has no inherent power to 
make orders with reference to minors which are 
not expressly conferred upon it by that Act. 

[P 129 0 2] 

G. N. Thakor — for Appellant. 

Kanga and M. H, Vakil — for Respon- 
dent. 

Judgment. — The question in this ap- 
peal is whether the father, who has 
never had the care or custody of his 
infant child, can successfully call upon 
the Court by an application under the 
Guardians and Wards “Act foi?- an oi'der 
upon the person in whose custody the 
infant is to hand him over. The learned 
Joint Judge holds that the father has 

1916 B/17 & 18 
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two courses only open to him, viz., to 
file a regular suit for the custody of his 
boy, or apply to the High Court for an 
order in the najiure of habeas corpus 
under S. 491, Criminal P. G. In regard 
to the Criminal ‘Procedure Code, S. 491, 
the learned Judge is in error, for such 
an application couhl only be made in a 
case falling within the limits of the 
ordinary civil jurisdiction of the High 
Court, whereas this is an Ahmedabad 
case. That a suit can be filed for the 
custody of the boy may be conceded on 
the authority of two decisions in this 
Court, one being Shari fa v. Mune Khan 
(l) and the other being referred to in 
the report in that case. We are not 
prepared to hold that the dictum of the 
Privy Council in Mrs. Annie Besant v. 
Narayaniah (2) to the effect that a suit 
inter partes is not the proper proceeding 
was intended to be of such general ap- 
plication as virtually to overrule the 
decision of this Court in Sharifa v. 
Mtinne Khan (l). 

The only question remaining then is 
whether the learned Judge was right in 
refusing to make an order on the appli- 
cation under the Guardians and Wards 
Act. It may be taken on the authority 
of the Privy Council in Mrs. A7inie 
Besant v. Narayaniah (2) that the juris- 
diction of the District Court is defined 
by the Guardians and Wards Act, and 
that it has no inherent powers to make 
orders with reference to minors which 
are not expressly conferred upon it by 
that Act. The chapter of the Act relat- 
ing to the appointment and declaration 
of Guardians is Ch. 2. S. 12 provides for 
the summoning before the Court of the 
minor for whom an application has been 
made for the appointment of a guardian, 
and for the interim custody of the minor 
pending the hearing of the application 
under S. 13. Then S, 17 lays down 
matters to ba considered by the Court 
in appointing a guardian and Cl. 4 of 
that section lays down the respective 
rights of parents claiming guardianship 
where those parents are European Bri- 
tish subjects. In such cases the Court 
will appoint one or other of them a 
guardian, and the minor will then be 
given to such parent as his appointed 
g uardian. But where the parents are 

1. (1901) 25 Bom 574. 

2. AIR 1914 PC 41=24 10 290=38 Mad 807=41 

lA 314 (PC). 
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not European British subjects, S. 19 lays 
clown that nothing in the chapter shall 
authorize the Court toappointor declare 
a guardian of the person of a minor 
whose father is living, and is not, in 
the opinion of the Court, unfit to be 
guardian of the person of the minor. 

Now if a father has had the care and 
custody of his infant child, he may be 
witliin the definition of the Act a “guar- 
dian,” and the provisions of Ss. 24 and 
25 may then apply to him. But that is 
not the case where he has not bad the 
custody of his infant child. S. 25 can- 
not apply to this case for the ward has 
never left or been removed from the 
custody of his guardian; nor again can 
the provisions of S. 24 be invoked, which 
were held on a liberal interpretation by 
the Allahabad High Court in U Ima 
Knar v. Bhagwanta Knar (3) to justify 
the Court in obtaining and delivering 
over the custody of a minor to a Maho- 
medan mother who had been appointed 
guardian by the Court. It appears to 
us that on the peculiar facta of this case 
the learned Joint Judge is right and the 
only remedy of the father is to file a 
suit. We think that under the circum- 
stances of the case we should make no 
order as to costs. 

GP./H.K. Order confirmed. 

3. AIR l'J15 All IG 41G=37 All 615. 
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Scott, C. J. and Heaton, J. 

Naro Gopal Kullcarni and others — 
Defendants — Appellants. 

V. 

Paragoiuda Bnsagowda and others'^ 
Plainfciit's— Respondents. 

Letters Patent Appeal No, 43 of 1915, 
Decided on 28th St-ptember 1916, from 
order of Batchelor, J., in Second Appeal 
No. 832 of 1915. 

(a) Hindu Law — Alienation — Father — 
Antecedent but time-barred debt — Aliena* 
tion is not binding on sons living— 
Alienee gets father's share on date of alie- 
nation — Alienation by joint tenant effects 
severence. 

The alienation of joint family property by a 
Hindu father lo discharge an antecedent time- 
barred debt is not binding on his sons who are 
in existence at the date of the alienation: 33 
Mad 308, Itef. [p 131 c 1 ] 

The alienee, however, is entitled to the fathers 
share in the property and his right is not affect- 
ed by the birth of sons to the alienor subse- 
quent to the alienation, inasmuch as the aliena- 
tion by a joint tenant effects a severance of the 
tenancy as a result of which the alienee, before 


division by metes and bounds, becomes a tenant- 
in-common; kl Bom 797 and 4 Mad 408, not 
FolL\ 11 BHCR 72 and U B H C R 1 8, Foil ; 
23 Caf 670 iPC); 11 BHCR 16; 35 A/ad 47 and 
10 Caf 626 Ref. [P 131 C 2] 

(b) Hindu Law — Joint family — Alienee^ 
from coparcener gets right to partition and 
not possession —Decree allowing son’s share- 
unaffected by father's alienation should, 
order possession of whole subject to alienee's, 
right to get father's share partitioned — 
Partition can be ordered if prayed for. 

The alienee only acqu res a righi to partition 
and not to possession before partition. In a. 
suit, therefore, by the sons for possession of 
property improperly alienated by their father 
the decree, v'hich allows the sous’ claim, should 
direct recovery of the whole property, declaring^ 
at the same lime that the purchaser had ac- 
quired the share and interest of the alienor aud 
is entitled to take proceedings to have it ascer- 
tained by partition: 10 Cal 62i> (i C), Ref. 

Where however there is an alternative prayer 
'for partition the Court should at oncodeciee^ 
partition. LP 132 C 2} 

(c) Hindu Law — Alienation — Coparcener — 
Consideration absence of— Other coparce- 
ners can set it aside. 

Per Heaton, J , Obiter . — A Hindu coparcener 
can only make a valid alienation of bis share or 
part of his share in an undivided Hindu family 
property if he does so for valuable considefation. 
If there is no consideration at all for t e sale, 
the Sale is invalid and cau be set aside in lota 
by the other coparceners. (P 132 u 2} 

Coyajee and K. H. Kelkar — for Appel- 
lants. 

Jayakar and A. 0. Desai — for Respon- 
dents. 

Scotty C. J. — This suit was instituted 
by the plaintitls as members of a joint- 
Hindu family, of which their father 
defendant 2 was the head, to set aside a 
sale of certain family land, being Survey 
No. 722 measuring 19 acres and 11 
gunthas, executed by defendant 2 iu 
favour of defendant 1 on 19th Septem- 
ber 1901, and to recover possessioa 
thereof from defendant 1 or in the alter- 
native for their two third share therein by 
partition or at least for joint possession 
with defendant 1; they alleged that th& 
sale deed was taken from defendant 2- 
by undue influonce and for no considera- 
tion. The learned Judge of the trial. 
Court held that the consideration for- 
the deed was an antecedent debt, which 
though barred by time was acknow- 
ledged by the rsgistered sale deed and 
further advances aggregating Rs. 1,500 
whicii he liald established. He held 
that even the antecedent debt would 
authorize an alienation by the father 
binding on the sons and he dismissed 
the suit with costs. His decree waa. 
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reverse(i on appeal, the learned appel- 
late Judge holding that as regards the 
Es. 1,500 representing the further ad- 
vi^nces they were not proved to have 
been made and as regards the Es. 1,500 
in respect of the acknowledged time- 
barred debt, defendant 2 must have 
been influen.ed unduly by defendant 1 
and could not have given his free con- 
sent to its inclusion as part of the con- 
sideiation. He decreed that the plain- 
tills and defendant 2 should be restoied 
to possession of the property in suit. It 
may be conceded that the learned trial 
Judge was in error in thinking that a 
time-barred debt could support an aliena- 
tion by a father of joint family property 
even against his sons: see Subramania 
Atyar v. Gopala Aiyar (1), and as to the 
Es, 1,500 representing fresh advances it 
may for the purpose or argument be 
assumed that the appellate Court was 
right in holding them not proved: the 
question however still remains whether 
the time-barred debt acknowledged by 
the registered deed was not good consi- 
deration for the alienation of defen- 
dant 2 8 interest in the property. 

Upon the findings of the lower ap- 
pellate Court the plaintiffs are not, or 
at all events the adult plaintiff is not, 
bound by the deed and it may to that 
extent ■ be treated as a nullity: see 
Unni v. Kunchi Amma (2). But it is 
otherwise with defendant 2, the execut- 
ing party whose interest is prima facie 
bound by his deed. Assuming the deed 
was obtained from him by undue influ- 
ence it is only voidable at his option. 
He however has not sought to avoid it. 
His right to file a suit for such a pur- 
pose has long since been barred by 
limitation. His sons have no right to 
exercise his option. To hold, as has 
been held by the lower appellate Court, 
that he cannot have done willingly 
what he has explicitly purported to do 
in his sale deed is to make a case which 
was not open to him and which he 
never tried to make for himself. The 
lower appellate Court has not found 
that no moneys were expended by 
defendant 1 for defendant 2 which could 
be acknowledged. Such a finding would 
be impossible in view of defendant 2’s 
admission when called as a witness on 
behalf of the plaintiffs: 

T. (1910) 33 Mad 308=7 I 0 898. ’ 

2. (1891) 4 Mad 26, 


^“I was plaintiff in Suit No 415 of 1887. 
Naro Gopal (delendant 1) used to assist me with 
money in that suit. I passed a documeut for 
that am unt.” 

The learned Judge says that the docu- 
ments show that delendant 2 was at 
least reckless in matters of business and 
incapable of exercising ordinary pm- 
dence. That however, is no justifica- 
tion for disregaiding the terms of S. 19-A 
Contract Act. and Art. 91, Lim. Act. 
Delendant 2 is therefore, bound by his 
deed and defendant 1 is entitled to 
defendant 2’s interest in the property. 
We have next to consider what is the 
interest in the property which passed 
to the purchaser. Is it the half share 
to which defendant 2 was entitled at 
the date of the sale or the one third 
to which but for the alienation defen- 
dant 2 since the birth of his younger 
son would now be entitled? As re- 
marked by Sir Charles Farran in Gur~ 
lingapa v. Nandapa (3), the decisions 
in tandurang Anandrav v. Bhaskar 
Skadushiv (4) and Mahabalaya v. Ti- 
waya (5) point to the period of aliena- 
tion as that at which the rights of the 
alienee are to be determined, but the 
Court nevertheless in Gurlingapa v. 
N andapa (3) laid down obiter, follow- 
ing the decision of the Madras High 
Court in Bangasomi v. Erishnayyan (6), 
the proposition that a purchaser of a 
coparcenary share stands in no better 
position than his alienor and consequ- 
ently like the latter is liable to have 
his share diminished before partition 
by the birth of other coparceners if 

he stands by and does not insist on 
partition. 

This conclusion appears to be inconsis- 
tent with the proposition that an aliena- 
tion by a joint tenant effects a sever- 
ance as a result of which the alienee 
before division by metes and bounds be- 
comes a tenant in common: see Jogeswar 
Narain Deo v. Earn Chandra Dutt (7), 
Udaram Sitaram v. Banu Panduji i8). 
It is also, as pointed out in Chuinu 
Pillai V. Eakmnihu CheUi (9), [in which 
Bangasami v. Knshnayyan (6) was dis- 
sented from], inconsistent with the 
o rders passed by the Privy Council in 

3. (1897) 21 BonPm. 

4. (ie74) ll B H OR 72. 

5. (1875) 12 B H C R 138. 

6. (1891) 14 Mad 408. 

7. (1896) 23 Cal 670=23 I A 37 (PC). 

8. (1874) 11 B H C R 76. 

9. (1912) 35 Mad 47=9 I 0 596. 
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Misser (10). 

In this state of the authorities we 
must hold that defendant 1 acquired the 
half share in the alienated property to 
which defendant 2 was entitled at the 
date of the alienation owing to the 
fact that the minor plaintiff was not 
then born. The plaintiffs are interested 
equally in one moiety only of the pro- 
perty in suit. Defendant 2 w'hose in- 
terest is now confined to the other family 
property, if any, raises no objection to 
partition being limited to the property 
in suit. Under the circumstances I do 
not think defendant 1 as tenant-in-com- 
mon of one moiety of the suit land 
can object to partition: S2thrama7iya 
Chettyar Padviaiiahha Chettyar (ll) 
and Bam Charanv.Ajudh'ia Prasad{l2). 

Heaton, /.—My only difficulty in the 
case is this. If there was no considera- 
tion at all for the sale of the property 
by defendant 2 to defendant 1 in 1901, 
the sale is invalid and can be set aside 
at the instance of the plaintiffs. For a 
Hindu coparcener can only make a valid 
alienation of his share or part of his 
share in an undivided Hindu family pro- 
perty if he does so far valuable consider- 
ation. This aspect of the case is one 
which was presented in this Court, but 
was not considered by the Court of first 
appeal. The Judge of that Coui t dealt 
with the question of consideration more 
generally He asked himself the ques- 
tion whether the consideration stated 
in the sale deed was proved. He found 
that it was not and he further found 
that it was not proved what the con- 
sideration actually w'as. But he did not 
ask himself the question ^Yhether it was 
shown that there was not any consider- 
ation at all. There are indications in 
his judgment that he was not of opinion 
that there was no consideration what- 
ever for the sale. He does not repudiate 
or contradict the finding of the trial 
Court that there was or at least had been 
an antecedent debt payable by defen- 
dant 2 to defendant 1. Therefore wo 
can find for ourselves that there was 
valuable consideration. Tliat, I think, 
is an ai)propriate w'ay out of tlie diffi- 
culty which confronts me and, moreover, 

10. 10 Cal G2G=11 I A 2G. " 

11. (180G) 19 Mud 2G7. 

12. (190G) 28 All. 50. 
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it is a way which brings about a conclu- 
sion consonant with law and justice. 

I agree that by the sale, defendant 2 
acquired a share of one. half, not of one- 
third only, in the land sold. But he 
acquired a right to partition, not aright 
to possession prior to partition. As their 
Lordships of the Privy Council stated 
in the case of Hardi Narain Sahu v. 
Buder Perhash Misser (10), 

“according to the judgment of their Lordships 
in Deenclyal Lai v. Jugdeep Naraiyi Singh (13), 
the decree, ^hich ought properly to have been 
made would have been that the plaintiff should 
recover possession of the whole of the property, 
with a declaration that the appellant, as pur- 
chaser at the execution sale, had acquired the 
share and interest of Shib Perkash Misser, and 
was entitled to take proceedings to have it ascer-l 
tained by partition.” 

Still in this case the plaintiffs have 
sued in the alternative for partition so 
the theoretical objection to a decree for 
partition disappears. There must, there- 
fore, be a decree (or partition in equal 
moieties: each party to bear his own' 
costs throughout. 

G.P./R K. Order accordingly, 

137(1877-78) 3 Cal 198=4 I A 247 (PC). 
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NaroiamMorarji Gokttldas and others 
— Plaintiffs. 

V. 

Indian Specie Bank — Defendant. 
Original Civil Suit No. 364 of 1916, 
Decided on 17th November 1916. 

Company — Liquidation — Contributory-— 
Share holder mitrepresented that his shares 
were sold as directed — He however received 
dividend warrants which be returned duly 
signed to he handed over to purchaser — 
Receipt of dividend worrant was notice of 
his name remaining as share-holder — He 
was therefore rightly held liable as contribu- 
tory — He was not entitled to damages for 
misrepresentation. 

Plftintiff owned a number of shares in a cer- 
tain Bank and entrusted them to the Managing 
Director of the Bank for sale, it ^Yas part of 
the Bank’s business to soil shares for tlioir cus- 
tomers. A few days afterwards the plaintiff was 
told by the manager that the shares had boon 
sold and their price was credited to his account. 
Subsequently warrants for dividend on tho 
shares were sent to tho plaintiff, who signed 
them and returned them to tho manager to be 
handed over to tho purchaser of the shares. 
The Bank went into liquidation and tho plain- 
tiff was placed on tho list of contributories by 
tho liquidator and ho then discovered that the 
shares had never been sold so that his name 
still remained on tho register of shareholders. 
Ilis claim to be removed from tho list wasdisal* 
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lowed and ha was compelled to pay a call made 
by the liquidator. He sued to recover the am- 
ount from the Bank on the ground of the neglect 
and misconduct of the ^Managing Director: 

Held: (1) that the plaintiff had notice that his 
name remained on the register after he thought 
the shares had been sold, inasmuch as the divi- 
dend warrant was sent to him; [P 131 C 2] 

(2) that the directlconsequenceof the manager s 
misrepresentation was that the plaintiff rernain- 
ed the owner of the shares in the Bank’s re- 
gister and he was not therefore entitled to re- 
cover any damages: Neilson v. Jame.^^ (18 2)» 
51L-/QH 369 ttnd. Waddell v. Bloelcey, (1879) 4 
QBD618,Ref. [P 134 C 2] 

Desai and StraQigman — for Plaintiffs. 
Campbell and Mulla for Defendant. 
Judgment . — Plaintiff 1 was the owner 
of 161 shares in the Indian Specie Bank, 
which were held for him in the names 
of plaintiffs 2, 3 and 4. In April 1913, 
as he was leaving for Europe he directed 
plaintiff 2, his Secretary, to sell the 
shares. Ho had only receipts for the 
certificates which had remained with 
the Bank ever since the shares had been 
bought in 1910. On l7th May plaintiff 
2 took these receipts with blank trans- 
fers duly signed to Chunilal, the Manag- 
ing Director of the Bank, and asked him 
to sell the shares. It was part of the 
Bank’s business to sell shares for their 
customers and a register was kept of 
securities handed to the Bank for sale. 
Chunilal said the Bank would selt the 
shares and asked plaintiff 2 to come back 
in a few days. On 22nd May he went 
to the Bank and was told the shares 
had been sold at Ps. 66 and was paid 
Es. 6,000 on account, for which he 
passed a receipt. He was asked to come 
back in a few days when the account 
would be settled. He returned on the 
29th when he received a further sum of 
Es. 4,500 and passed a receipt in the 
same form as before. The gross sale- 
proceeds were Es. 10,626 and a rough 
calculation was made of expenses for 
stamps and transfer fees, but it does not 
seem that the exact amount was arrived 
at, as the amount of stamps required 
depended on the number of shares sold 
on each transfer. As a matter of fact 
plaintiff 2 never went back to have the 
account settled. The sums of Es. 6,000 
and Es. 4,500 were debited-in the Bank’ 
books to suspense account. On 6th 
August they were credited to suspense 
account and debited to the plaintiff in 
the Miscellaneous Ledger as if the money 
had been advanced by the Bank as a 
loan on security of the shares. In 


August, warrants for dividend 
shares for the half-year ending 30th 
June were sent to plaintiffs 2, 3 and 4, 
Plaintiff 2 took these to Chunilal, who 
asked him to get them signed and re- 
turned to him as the purchasers were 
entitled to the dividends. As a matter 
of fact the amount of the dividends 
was credited to the plaintiff’s account 
in the Miscellaneous Ledger. After the 
Bank went into liquidation, plaintiffs 2, 

3 and 4 were placed on the lUt of con- 
tributories by the liquidator and they 
then discovered that the shares bad 
never been sold so that their names still 
remained on the register of share- 
holders. Their claim to be removed 
from the list was disallowed and when 
the liquidator under an order of the 
Court made a call of Es. 50 per share, 
plaintiff 1 had to pay Es. 8,250. ^ 

The plaintiffs have now filed this suit 
to recover that amount, on the ground 
that the Bank became their agent for the 
sale of the shares and on account of the 
neglect and misconduct of the Bank s 
Managing Director the shares were not 
sold., so that as the direct consequence 
of that neglect and misconduct they had 
to pay the liquidator the amount of the 
call. The liquidator in his written 
statement disputed the facts which I 
have set out, relying on the entry in the 
Miscellaneous Ledger, but consideimg 
the entry in the register of the shai^s 
lodged with the Bank for sale and the 
receipts given to the Bank for the pay- 
ment of Es. 6,000 and Es. 4.500. it can- 
not possibly be contended that the 
Bank made a loan on the security of the 
shares. It has also been contended that 
because in the register the column^^ rate 
at which the shares are to^ be sold was 
not filled in in ink with “Market rate 
but contained an entry in pencil ask 
the Shath,” the plaintiffs lodged the 
shares to be sold only when Chunilal 
thought fit. I believe the evidence of 
plaintiff 2 and reject this contention. 
It is common knowledge now that Chum- 
lal was interested in keeping up the 
price of the shares and it did not suit 
him to put these on the market. I 
think that when plaintiff 2 asked Chuni- 
lal to sell the shares without fixing any 
limit, it cannot be taken that it was 
implied that the shares should be sold 
at the market-rate, but the question is 
immaterial as I am satisfied that Chuni- 
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lal represented to plaintiff 2 that the 
shares had been sold. 

It is not suggested that Rs. G6 was 
not the proper market value of the 
shares in May 1913. The direct con- 
sequence therefore of Chunilal’s conduct 
was that the plaintiffs had got the 
Tnoney value of the shares while they 
still remained the owners of them. Mr. 
Desai admitted that if it was a question 
only of negligence on the part of the 
^agent, the plaintiffs could not recover 
what they had to pay to the liquidator 
as contributories, and that seems clear 
from the case of Neilson v. James (1) 
where, through a broker’s negligence in 
failing to make a complete contract for 
sale of certain shares, the purchaser re- 
pudiated the transaction, so that the 
seller did not get the purchsse price and 
had to pay calls which were afterwards 
made on the shares. He was held en- 
titled to recover from the broker the 
purchasa price, but he gave up his claim 
for the amount which he had to pay for 
calls. The learned Judges in appeal 
were unanimously of opinion that the 
plaintiff had acted wisely in so doing. 

But Mr Desai argued that as Chunilal 
was guilty of misrepresentation the 
damai’es suffered by the plaintiffs must 
be assessed on a different basis. But 
even in the case of fraudulent misre- 
presentation there must be a natural 
and proximate connexion between the 
wrong done and the damages suffered. 
See per Thesiger, L. J.. in Waddell y. 
Blockeij (2). Blockey had represented 
to one Peter Lutscher that it would be 
profitable to buy oh pei’ cent rupee 
paper and was authorised to buy to the 
extent of £2,00,000. Lutscher thought 
that Blockey was buying for him in the 
oidinary course on the Stock Kxchange. 
As a matter of fact Blockey was selling 
his own rupee paper. Price fell and Luts- 
chor sold after five months at a loss of 
£ 43,000. The action was brought by 
Lutscher s trustee under a liquidation 
by arrangement. It was held by the 
appeal Court that Lutscher’s ultimate 
loss was not the proper measure of 
damage. He voluntarily retained the 
paper and if ho elected to remain owner 
after the paper began to fall in price, 
his loss was not owing simply to his 

hav mg purchased it but to his having 

1. (188-2) 51 L J Q li 369=9l^~fr646 

2. (1879) 4 Q B D 678=48 L J Q B 617. 
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purchased and retained it. The plain- 
tiff was entitled to the difference bet- 
ween the purchase price and the price 
he would have realised if he had re- 
sold it in the market forthwith after 
purchasing it. Or according to Bag- 
galay, L. J., the damages might have 
been assessed upon the basis of the 
difference between the price the in- 
solvent paid and the price at which he 
might have bought in the market, as- 
suming he could have bought at a lower 
rate. 

Now the direct consequence of Chuni- 
lal's misrepresentation was that plain- 
tiffs 2, 3 and 4 remained the owners of 
the shares in the Bank’s register. They 
had got their money and therefore there 
was no loss to them in so remaining 
owners. Ostensibly they had got Rupees 
10,500 for nothing. The real measure 
of damages would bo the difference, if 
if any, between Rs. 10,500 and the am- 
ount that would have been realised by 
an actual sale. The liquidation was due 
to the Bank having suffered losses and 
the call ordered by the Court was due 
to the facts that the Bank’s assets were 
not sufficient to pay the creditors in 
full. Supposing they had beensufficient 
and there had even been a surplus the 
plaintiffs would have been entitled to 
share with the other shareholders. I 
may also add that plaintiffs 2, 3 and 4 
had direct notice that their names re- 
mained on the register long after they 
they thought the shares had been sold, 
at any rate, when the dividend warrants 
were sent to them in August. Plaintiff 2 
is an educated and intelligent man, and 
he at least ought to have known that 
dividend warrants are made out in the 
names of those whose names appear on 
the register when the transfer books are 
closed prior to the payment of a divi- 
dend. It would be a very strange contradic- 
tion if the plaintiffs, having been placed 
upon the list of contributories in spite 
of certain facts and having paid the call, 
should be entitled on the same facts to 
recover the amount so paid to the liqui- 
dator in an action. I think the liqida- 
tor was wrong in contesting the facts 
and in relying on an obviously false 
entry in the Miscellaneous Ledger. The 
matter could well have been bi'ought 
before me on a case stated. Therefore 
I dismiss the suit without costs. 

g.p./r.k. Suit dismissed. 
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Blanche Constant Cripps and another 
— Accused —Respondents 

Griminal Appeal No. 307 of 1916, De- 
‘Cided on 7th September 1916, from an 
order of acquittal passed by S. Judge, 
Ahmedahad. 

(a) Penal Code (I860), S. 317— Having the 
care of such child — Meaning of, stated. 

Any person receiving an infant from its mother 
•on the distinct understanding that the mother 
never desired or wished to have the child back 
again, must in law be regarded as a person hav- 
ing the care of that child until he or she has 
transferred it to the care and custody of some 
other person or institution. The shortness or 
temporary nature of the custody is immaterial 
and any exposure or abaudoonaent by the person 
.receiving the child is an oSence under S. 3l7, 
I. P. C. [P 135 G 2] 

(b) Penal Code (1860), S. 317— Person en- 
trusted with custody of child for abandon- 
;ment is guilty of offence under S. 317. 

The mother is also guilty of an offence under 
Ss. -^17 and 109, I. P. C., if she hands over the 
.child so that it might be abandoned. 
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S. S. Patkar — for the Crown. 

T. Desai — for Accused. 

Beaman, J . — This is an appeal by the 

‘Government of Bombay against the ac- 
quittal of two women by the Sessions 
Judge of Ahmedabad. The offences with 
which they were charged were under 
:Ss. 317 and 109, I. P. C. The facts, 

■which are undisputed, are that the 
younger of the two accused persons, a 
girl of fourteen, became pregnant while 
still unmarried, a d in order to conceal 
'her shame from her parents with the 
connivance of the elder of the two ac- 
•cused her sister, she was conveyed to 
the civil Hospital of Ahmedabad where 
she was safely delivered of a child. As 
soon as she was sufficiently recovered, 
the two sisters agreed that it would be 
advisably to dispose of the child secretle 
Accordingly, the young mother banded 
■the child to her elder sister, who carried 
it by train to Mahomedabad where she 
left it in a second class compartment. 
The child was carefully wrapped up and 
a bottle of milk was left by its side, so 
that as soon as it was discovered by any 
■one there should be means of feeding it. 

These being the admitted facts, the 
learned Sessions Judge came to the con- 
clusion that no offence had been com- 
mitted by either of the accused persons. 
The mother, in his opinion, was the only 


one of the two who had the care of the 
child and she neither exposed nor left it 
with the intention of wholly abandon- 
ing it. Her elder sister, accordicg to 
the view taken by the learned Sessions 
Judge — a view which had formerly been 
expressed in the Madras High Court 
was not a person having the care of the 
child swithin the meaning of the section 
because he was only entrusted with 
the child for the express purpose of ex- 
posing or leaving it. A farther point 
has been argued before us, viz. that in 
any view neither of the accused had the 
intention of wholly abandoning the 
child. That, we think, is unnecessary 
to discuss. It is perfectly clear that 
having regard to the true objects of sec- 
tions of this kind, we should not be too 
nice in fitting facts literally to the 
words of the section but look to them as 
a whole, and so looking at them w'e 
should have no hesitation whatever in 
saying that the intention of both the 
sisters was to get rid of the child, as far 
as they were concerned, that is to say, 
of wholly abandoning it without at the 
same time providing for its immediate 
protection and care by other persons. 
The first point however needs a little 
more consideration, although we have no 
doubt that the learned Judge was 
wrong. It is not so easy to demonstrate 
this by dialectical analysis. We cannot 
help feeling however that in cases of 
this kind any person receiving an infant 
from its mother on the distinct under- 
standing, as in this case, that the 
mother never desired or wished to have 
the child back again, must in law be 
regarded as a person having the care of 
that child until he or she had trans- 
ferred it to the care and custody of 
some other person or institution. The 
difficulty arises in cases where the care 
or possession — whatever term be used" 
intended by the mother, would be in 
the contemplation of both the persons 
concerned for an extremely short time. 
Suppose, for example, the mother de- 
sires to abandon her child and on that 
distinct understanding she requests 
another to leave it in a lonely field some^ 
two minutes’ distance away, we are still 
of opinion that during that space of 
time, the second person carrying the 
child with no other object than that of 
exposing and leaving it in the appointed 
place would have the care of it suffi- 
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cienfcly within tho meaning and con- 
templation of S. 317. This can be easily 
exemplified by retaining all other con- 
ditions but extending that of time. Sup- 
pose a second case in which the mother 
makes over her child in India to a per- 
son with the intention that second per- 
son should carry the child to South 
America and there abandon it. The in- 
tervening period might be several 
months and during the whole of that 
time the person in actual possession of 
that child would, in our opinion, have 
the care of that child within the mean- 
ing and contemplation of the section 
ani we do not think that in such a case 
the facts would ever occasion any doubt 
or hesitation at all. But if we are right 
mere extension of time could not affect 
the underlying principle, and that prin- 
ciple again would have to be applied in 
each case with reference to its facts and 
also with that degree of commonsense 
which Judges of experience are supposed 
to exercise while administering the 
criminal law. It is sufficient for our 
purposes to look first at the real inten- 
tions of the persons and see whether 
they fall within the mischief which the 
particular section of the Penal Code is 
designed to strike at. If we needed con- 
firmation of this view, we might look to 
the English Statute, where the case 
with which we are dealing has been ex- 
pressly foreseen and provided for. There 
it is enacted that a person, situated 
exactly as the accused 2 was situated 
in this case, that is to say, having the 
de facto possession of the child has the 
care of the child for the purpose of the 
statute. 

While therefore we think that the 
learned Sessions Judge was wrong in his 
law, we agree with him in his estimate 
of the moral guilt of the accused, and 
the learned Government pleader has 
been instructed merely to ask for an ex- 
pression of the^ law from this Bench 
and not to press in any way for sentence. 
Being of opinion however that the ac- 
quittal was wrong the law compels us 
to convict and therefore to (inflict some 
sentence. We reverse the acquittal and 
convict both the accused under Ss, 327 
and 109, I. P. 0., and direct that each 
of them do undergo one day’s simple im- 
prisonment. As we understand that the 
accused^ are in Bombay, the sentence 
will be isufficiently carried out by de- 


191G 

taining them until the rising of the' 
Court this evening. 

Heaton^ J . — I agree. I think this 
a very pitiable case, one in which no- 
possible object can be gained by impos- 
ing a substantial sentence. But I think 
the learned Sessions Judge was wrong 
in the view he took of the law. It seems 
to me that when accused 2, the elder 
sister, took or received this child from 
its mother and conveyed it to a railway 
carriage and then went off with it leav- 
ing the mother behind, she became im- 
mediately responsible for the well-being 
of the child. It does not matter that 
her ultimate object was to leave the 
child and -return without it. She was 
nevertheless for the time being the per- 
son who had the care of the child, I 
think, within the meaning and inten- 
tion of these words as used in S. 317. 

I. P. C. 

g.p./r.k. Acquittal reversed. 
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Scott, C. J. and Heaton, J. 

Pranjixoandas Kalidas and others — 
Defendants — Appellants. 

V. 

Sliamlcorehai — Plaintiff — Respondent. 

Original Civil Appeal No. 45 of 1915y. 
Decided on 8th February 1916. 

Deed— Construction of— Property divided 
in three lots — Limitation as to one applies to 
others and addition of words is permissible 
if necessary. 

In construing a deed of trust, whereby certain 
property belonging jointly to three brothers is 
divided into throe lots and one lot is allotted to 
each of the brothers and a limitation is provided 
as to the share of tho first deceased brother but 
not as to the others, tho limitation regarding 
each scheduled share should be read alike and if 
such a reading necessitates tho addition of some- 
words to tho deed, it is permissible : Orccnwoof? 
V. Greenwood, (1877) 6 C)u D, 954, J?r/, 

[P 138 0 1] 

Kanga and Inverarity—iox Appellants.. 

Setalvad, Desai and Moos — for Res- 
pondent. 

Judgment . — We have to constrne a 
deed the purport of which maybe briefly 
summarised thus: There were threa 
brothers, \asta, Kalidas and Narsi, 8on» 
of Kallianji. They were tho principal 
parties to the deed which was executed 
on 8th September 1887. The deed pro- 
vides that the property of the brothers^, 
which is described ns joint family pro- 
perty, is divided into three separate lots^ 
one for each brother. There is also 
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house for residence and some provision 
for charity, but that is immaterial for 
the present purpose. Toe whole pro- 
perty is vested in four trustees out of 
whom the brothers are three. The ob- 
ject of the trust is thus described : 

“ And whereas the said three brothers, Vasta 
Kallianji, Kalidas Kallianji and Narsi Kallianji, 
are desirous of apportioning all and singular the 
said immovable properties, all of which are of 
the estimated value of Rs. G4, 392, for the benefit 
and use of themselves jointly during their joint 
lives, and afterwards for the benefit and use of 
the survivor of them and of the family or fami- 
lies of such of them as may have predeceased and 
after the decease of the last survivor of them 
for the benefit and use of the respective families 
of each of the said three brothers in manner here- 
inafter appearing and for certain charitable pur- 
poses.” 

Then one of the lots which are entered 
in detail in Schs. A, B and C, is recited 
to have been allotted to Vasta, another 
to Kalidas and the third to Narsi. The 
operative part contains certain provi- 
sions as to residence and charity. Then 
comes this provision : 


‘ The said trustees shall hold and stand pos- 
sessed as regards the several hereditaments and 
premises described in Schs. A, B and C hereunder 
written upon trust to recover, receive, collect and 
take the rents and profits thereof and pay the 
same after defraying all outgoings to them the 
said Vasta Kallianji, Kalidas Kallianji and Narsi 
Kallianji jointly for the use of themselves aud 
their respective families during the joint lives of 
them all.” 


Next comes the provision for what is 
to be done after the death of any one of 
the three who may die first. Broadly 
speaking, each of the two surviving 
brothers is to be paid separately the 
rents and profits of his lot so long as he 
lives, and elaborate and special provision 
is made as to what the trustees are to do 
with the profits of the lot of the brother 
who dies first. There is no provision for 
what is to happen as regards the lot of 
the brother who nextdies, when hedies; 
and similarly when the third brother 
dies. The specific trust continues in re- 
gard to the lot of the brother who dies 
first, but there is no specific trust in re- 
gard to the lots of the brothers who die 
second and third, after the death of each; 
though there may be a resulting trust. 
What has happened is this : all the 
brothers are now dead. Vasta and Narsi 
left no issue. Kalidas, who died last in 
1910, left three sons living and the widow 
of a fourth son who predeceased him. 
The widow sues and claims as an heir, 
jone-fourth share of the profits of the 


portion of the lot which constituted the 
share of Kalidas according to the deed, 
i. 0 ., of the profits of the properties des- 
cribed in Sch. B. The defendants, the 
three surviving sons of Kalidas, oppose 
the claim. The trial Court decreed the 
claim and the defendants have appealed. 
The trial Judge wrote as follows : 

“ I do uot think there can be any doubt that 
the truEt was to Kalidas for life, remainder to 
his sons for life, remainder to their heirs. If any 
son of Kalidas dies in the lifetime of Kalidas, his 
heirs take his place, and on death of Kalidas- 
succeed to that son’s life estate, just as the 
heir of a son of Kalidas dying after the death of 
Kalidas would take for life that share.” 

But he did not give detailed reasons 

for his decision. The exact terms of the- 

operative provision in respect of each lot 

are as follows mutatis mutandis: 

” And further to pay and apply the rents and 
profits of the hereditaments and premises des- 
cribed in Sch. B hereunder written after making 
suitable provision thereout for repairs, mainte- 
nance, taxes and all outgoings payable for tho 
said premises to the said Kalidas Kallianji if he- 
be one of the survivors of them three, the said. 
Vasta Kallianji, Kalidas Kallianji and Narsi 
Kallianji, for his natural life and if he be not 
one of such survivors then to the son or sons of 
the said Kalidas Kallianji and if more than one 
in equal shares for their respective natural lives, 
and after the death of the last survivor of such 
sons in trust to apportion or sell the said several 
hereditaments and premises described in the said 
Sch. B hereunder written, and in the event of a 
sale to divide the proceeds thereof amongst tho 
respective heirs of such sou or sons of the said 
Kalidas Kallianji per stirpes, provided always- 
tbat on the death of any son of the said Kalidas 
Kallianji during the life time of his brothers the 
heirs of such deceased shall until final division 
as aforesaid bo entitled to be paid by the said 
trustees the proportionate share of the said rents 
and profits which such deceased son himself 
would have been entitled to, if alive.” 

It is contended that the provisions in 
the operative part of the deed should be 
expanded by reference to the recital 
which purports to express the desire o(!the 
settlors in making the settlement. That 
recital is, as I read it, of a desire to ap- 
portion the properties in Sch. A, B and G 
among the thi*ee settlors for the use and 
benefit of themselves jointly during their 
joint lives and afterwards for the benefit 
and use of the survivor of them (i. e.,. 
the three settlors) and of the family or 
families of such of them as may have 
predeceased and after the decease of tha- 
last survivor (of the three settlors), for 
the benefit and use of the respective- 
families of each in manner thereinafter 
appearing. In other words, the joint 
user is to continue till the death of the 
last of the three settlors and the distri-^ 
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bufcion into severalty according to the 
schedules among the respective families 
of each is to he postponed till that event. 
But the Court is not agreed as to the 
intention expressed in this recital. In 
the view above expressed the operative 
provisions of tlie deed depart from the 
proposed intention treating the settled 
properties as to be enjoyed jointly only 
until the death of the first dying of the 
three settlors. I think therefore the 
construction of the operative provisions 
■will not be advanced by reference to the 
recital. 

Upon the operative part, in so far as 
it concerns the scheduled share falling 
to Kalidas’ family, two questions arise: 
first, does the remainder in favour of his 
sons take elTect only if he is the first 
settlor to die or does it take etTecton his 
death at any time ; and, secondly, does 
the substitutionary proviso in favour of 
the heirs of a deceased son apply to the 
heirs of a son predeceasing Kalidas ? 
In my opinion both questions should be 
answered in favour of the respondent. 
As regards the first question, the joint 
enjoyment by the three brothers of the 
scheduled property is necessarily broken 
by the death of any one of them, and 
two alternatives would then naturally 
arise : either the sons of the first de- 
ceased brother would then take his 
scheduled share or the joint tenancy of 
such sons and their uncles would conti- 
nue for the lives of the other surviving 
settlors. The operative clause however 
clearly provides for the sons of the first 
deceased brother taking their father’s 
scheduled share. It cannot however have 
been the intention that the limitations 
regarding each scheduled share should 
not be read alike, viz., that on the death 
of each brother, his scheduled share 
should go to his family. Such a reading 
necessitates the addition of the words 
or having survived he die ” after the 
words one of such survivors.” It ap- 
pears to me that this is permissible in 
the circumstances — a similar case is 
Greenwood v. Greenwood (1) where under 
a bequest in trust for the testator’s 
widow for her life in trust for her chil- 
dren, followed by power of maintenance 
and advancement after the widow’s 
death with an ultimate gift over after 
her death in default of children attain- 
ing vested interests, the Court supplied 
1. (L877) 5 Oh I) 95'4=i7 LJ Cli 2-)3. 


the words *' and after her death ’ after 
the words 'for her life.” As regards the 
second question, the words are: 

“ on the death of any son of the said Ki^lidas 
during the lifetime of his brothers the heirs of 
such deceased shall until final division be enti- 
tied ” 

This substitution is not limited in 
terms to heirs of sons surviving the tes- 
tator ; the only condition being that the 
heirs should be of a son of Kalidas prede- 
ceasing his brothers. Naturally every 
son of Kalidas must predecease the last 
surviving brother whose death marks 
the period of division and distribution. 
We have in a subsequent provision re- 
garding the expectant shaves of minors 
an indication that on the death of Kali- 
das as also of his brothers’ * remoter 
issue ” (presumably remoter than sons) 
might in the contemplation of the set- 
tlors be entitl d inexpectancy toa share 
of the trust funds. This would only be 
possible if the substitutive proviso in- 
cluded sons predeceasing Kalidas. The 
result is in accord with the conclusion 
arrived at in the lower Court. We affirm 
the decree and dismisss the appeal. We 
make no order as to costs. 

G.P./a.K. A-ppeal dismissed, 
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Beaman and Heaton, JJ. 

Kashinath Krishna Joshi — Defendant 
— Appellant. 

V. 

Dhondshet Bliawanshet Sheiye Plain- 
tiff- Respondent, 

Second Appeal No. 1118 of 1915, De- 
cided on 14th August 1916, from decision 
of Dist. Judge, Ratnagiri, in Appeal 
No. 238 of 1914. ^ ^ 

Civil P. C. (1908), S. n—Kholi lands sold 
in execution — Judgment-debtor suing to 
recover possession on ground of non-trans- 
ferability — Suit is barred-“Kboti Settlement 
Act (1 of 1890), S. 9. 

Cortaiu khoti lands bolonging to plaintiff were 
sold in execution of a decree obtained by defen- 
dant against plaintiff and were purchased by the 
former. Plaintiff subsequently sued to recover 
possession of tbo lands on the ground that they 
wore occupancy lands and wore not transferable 
under S. 2, Khoti Settlement Act. 

Held: chat as the sale in execution decided as 
between the plaintiff and defendant that the 
lands sold were not occupancy lands, the plain- 
tiff could not be allowed to reopen that question* 

iP 139 C 1] 

V, B. Virkar — for Appellant. 

P. B. Shingne — for Respondent. 

Beaman, J.— We have had a very full 
and interesting argument upon the two 


1916 

points raised in this appeal, viz., whe- 
ther the plaintiff’s contention, which 
succeeded in the Courts below, is not 
res judicata against him, and whether 
his prayer to have the sale of 1912 set 
aside IS not time-barred. We are of 
-opinion that this is not a case of an al- 
leged res judicata against a Statute, and 
we are therefore not called upon to 
examine certain cases w’hich have been 
cited to us and which, on a first view, 
may appear to be in conflict. What we 
think clearly was res judicata here was 
the question of fact raised again by the 
plaintifl in this suit and decided in his 
favour, viz., whether or not the lands 
sold at the Court-sale of 1912 were occu- 
pancy lands within the prohibition of 
S. 9, Khoti Settlement Act. That was 
a point which the plaintiff, if he meant 
to rely upon it at all, was bound to take 
we thitik, at tbe time the Court pro- 
posed to sell the land in suit. It is not 
as though it was then admitted that the 
lands to be sold were occupancy lands. 
Had that been so, no Court could have 
been found to sell them in the face of 
the direct prohibition of the legislature. 
When therefore we find the Court sel- 
ling these lands without any challenge 
by, or protest on behalf of, the judg- 
ment. debtor, we take it that they must 
have been sold on the basis of the judg- 
ment-debtor having a saleable interest 
in them. Omnia praesumuntur rite esse 
acta. Inferentially, then, the sale of 
1912 decided as between the plaintiff 
and the defendant, that is to say, the 
judgment-debtor and judgment-creditor, 
that the lands sold were not occupancy 
lands. Here the plaintiff has brought 
the suit to have it established that they 
were, and he was allowed to raise that 
question of fact and the whole case has 
turned upon the answer to it. It is 
precisely that part of the plaintiff’s pre- 
sent suit which, in our opinion, was res 
judicata within the language and spirit 
of S. 11, Civil P. C. 

Much has been said here upon the ap- 
plicability of certain rules in 0. 21 to 
the case of a judgment-debtor. Mr. 
Shingne argued that part of the respon- 
dent’s case with very great thoroughness 
and ability', and for my part I am very 
clearly of opinion that none of those 
rules were ever intended to apply to the 
judgment-debtor himself. It is not upon 
that ground that we think the plea of 
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res judicata is here established so much 
as upon general principle and having 
regard to what is in controversy, what 
was and is to be inquired into and what 
has in fact been finally determined in 
this case by the executing Court bet- 
ween the executing creditor and judg- 
ment-debtor. The present suit is really 
a continuation of that execution pro- 
ceeding or at any rate has been treated 
as such in both the lower Courts. The 
parties are therefore the same and what 
has resulted is that a question of fact, 
which, as we have shown, was decided, 
if not explicitly yet by necessary impli- 
cation, between them in 1910, has been 
allowed to be re-opened and investigated 
and adjudicated upon a second time. 
That being so, we have litCe hesitation 
in coming to the conclusion that the ap- 
pellant’s contention upon this point is 
sound and must prevail. It becomes 
therefore unnecessary to go into the 
second equally interesting point of limi- 
tation upon which the appellant has 
relied. We think that the appeal must 
be allowed and the plaintiff’s suit dis- 
missed with all costs on him through- 
out. 

g.p./r.k. Appeal allowed. 
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Batchelor, Ag. 0. J. and Shah, J. 

Raghavendra Raoji Eathawate — De- 
fendant — Applicant. 

V. 

Yalgicrad Ramchandra Padki — Plain- 
tiff — Opposite Party. 

Civil Exn. Appln. No. 126 of 1916, 
Decided on 15th September 1916, from 
decision of Dist. Judge, Bijapur, in Ap- 
peal No. 95 of 191 4. 

Civil P C. (5 of 1908), o. 8, R. 6— Suit for 
accountt — Set off for wages can be claimed 
— Parties’ character is not changed. 

In a suit based on an account the defendant 
is entitled to claim that the pay or »vapes due to 
him by the plaintiff should be set off as ag^iinst 
the plaintiff’s claim, as the persoual capacity of 
the parties is not varied in both the claims. 

LP 140 C 1] 

G. S. Mulgaokar — for Applicant. 

E. B. Gumaste for Opposite Party, 

Judgment —The District Judge here 
has reversed the decree of the learned 
Judge of trial, because in the District 
Judge’s view of the question of law it 
was not open to the defendant to urge 
by way of set off the claim which he did 
urge, that is to say the claim that the am- 


Raghavendra v. Ramchandra 


140 Bombay Abdul Latiff v. Pauling & Co. (Kemp, J.) 


1916 


ount of pay due to him by the plaintiff 
should be reckoned against the sum due 
to the plaintiff by him on the accounts. 
The District Judge’s view was that the 
plaintiff and the defend ant did not fill the 
same character in regard to the attemp- 
ted set off as they filled in the suit, and 
therefore R. 6, O. 8, Civil P. C., could 
not bo applied. But looking to the 
illustrations of this rule, and in parti- 
cular comparing illustrations (a) and (b) 
with illustration (e), it appears to us 
that the District Judge has misunder- 
stood the provisions of the law. It is 
quite true to say that in regard to the 
plaintiff’s suit the plaintiff’s claim is 
based upon an account for goods supplied, 
whereas the claim attempted to he made 
by a way of set off is in regard to wages 
due. But in regard to both these claims 
the capacity of the parties is not varied. 
jThe capacity in both the cases is nothing 
‘but the personal capacity, the claims 
being based upon a money demand. We 
make the rule absolute, set aside the 
District Judge’s decree and remand the 
appeal to the District Judge to be deci- 
ded on the merits. All that we have 
here decided is that under 0. 8, R. 6, it 
is competent'to the defendant to urge by 
way of set off the claim which he seeks 
so to urge. Costs in the appeal, 

G.r./R.K. Bide made absolute. 
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Kemp, J. 

Ahdid Latiff Shaih Hussein — Plain- 
tiff. 

V. 

Pauling k Co., Ltd. — Defendants. 

Ordinary Original Civil Suit No. 415 of 
1916, Decided on 9th November 1916. 

(a) Tort — Negligence — Railway con- 
tractor's liability to public — No duty nor 
privity of contract exists — Contract with 
railway does not absolve the latter — Con- 
tractor is however liable for neglect of his 
servants in use of line contrary to contract 
with railway. 

DofcndantH were contraetors carrying out work 
for a railway company who had constructed two 
lines for their USD. Those linos crossed a high- 
way, but no gate or -gateman was provided at 
the crossing. The trucks and engines working 
on the lino were under the control of the defen- 
dants, who had agreed with the railway com- 
pany to take precautions to safo-gnard the pub- 
lic by proper watching and lighting. Plaintiff’s 
motor car was proceeding along the road at mid- 
night and on approaching the lovol-crossing, 
tho driver saw some trucks moving along the 
lino crossing the road and in order to avoid a 


collision he swerved to the left and ran into 3 
heap of stones, causing damage to tho car: 

Held: (1) that the defendants’ agreement with 
the railway company to take proper precautions 
could not relieve the company of responsibility 
to the public, nor could it entitle persons using 
the highway to sue the defendants for failure to 
perform the duty cast upon the company and 
that therefore the plaintiff had no right of action 
against the defendants, so fat as the omission 
to provide gates and proper lighting was con- 
cerned, inasmuch as there was no privity of 
contract betw’een the defendants and the plain- 
tiff nor any duty from the defendants to the 
idaintiff in this respect; ( 2 ) that the defendants 
were however liable to the plaintiff for the 
negligent act of their servants in the course of 
the user of the railway lines crossing the road: 
Donovan v. Lauig, (1893) IQ B 629 and liourk^ 

V. While Moss Colliery Co, (1877) 2C P D 205, 
lief. LP 141 C 2; P 142 C 1] 

(b) Tort — Negligence — Greatest care is 
expected of engine driver using line laid 
across a highway. 

Tho driver of an engine about to cross at mid* 
night an unfenced level crossing laid across a 
public highway should exercise the greatest 
amount of care. ® 

Davar and Strangman — for Plaintiff. 

Campbell and Jardine — for Defen- 
dants. 

Judgment, — Plaintiff's suit is for 
damages sustained by his motor car 
which on or about midnight on 3rd June 
1915 was being driven from Panwel ta 
Mumbra on the Poona-Bombay road, 
and at the railway crossing near Mum- 
bra, shown on the plan marked Ex. 1, 
was forced by the sudden appearance^ 
of an engine and trucks crossing the 
road to swerve into a heap of stones on 
the left of the road. The locality ae 
well as the spot of the accident is clearly 
indicated on the plan which therefore 
renders it unnecessary to give any fur- 
ther description of the place. The de- 
fendants are contractors who were at 
tho time carrying out the work for the 
Great Indian Peninsula Railway of re- 
moving the spoil from the tunnel shown 
on the left of tho Poona-Bombay road 
and dumping it down on the bank at 
the Diva side of tho Mumbra creek 
bridge. For this purpose, two lines- 
marked on the plan in blue ink had been 
laid down by the railway company, the 
line on tho Bombay side of the railway 
lino being known as the main line and 
the other as the office line. The pointe 
for these lines were on the creek aide of 
the road. 

Plaintiffs carries on the business of 
running a motor car service between 
Panwel and Mumbra, and bis csseisthafr 


Abdul Latifp v. Pauling & Co. (Kamp, J.) 


1916 

on the night of 3i'd June 1915 his ser- 
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vice car \vas being driven with passen- 
gers along the Poona- Bombay road and 
U.S it approached close to the level cross- 
ing, certain trucks which were on the 
creek side of the crossing suddenly be- 
gan to move across the road, with the 
result that the driver of the car had^ to 
swerve to his left to avoid a collision 
and ran ip^o the heap of stones causing 
the damage complained of. Plaintiff 
suggests that the trucks were being 
pushed in front of an engine. Defen- 
dants’ case is that plaintiff s driver 
was driving negligently and that the 
trucks referred to by the plaintiff were 
-on the tunnel side of the road, and the 
engine, which had dragged some trucks 
from the tunnel and uncoupled them, 
then proceeded across the crossing to 
the points and on its return as it ap- 
proached the crossing blew its whistle 
twice and stopped on the approach of 
the car. Defendants also say that plain- 
tiff’s driver was driving fast as the car 
approached the crossing and that if he 
was unable to pull up in time to avoid 
a collision, that was due to the carrying 
more passengers than it was licensed 
for. They also plead they took every 
precaution to avoid danger to traffic at 
the crossing and that plaintiff’s driver 
was guilty of contributory negligence 
such as would disentitle plaintiff to 
recover damages. 

That is a short summary of the con- 
tentions on each side. It may further 
be stated that the defendants were do- 
ing this work under a contract with 
the Great Indian Peninsula Railway 
under which the railway company sup- 
plied them with the lines, engines, and 
trucks, and it is admitted by Mr. Camp- 
bell, for the defendants, that these were 
then being used by the defendants for 
their work and were under their con- 
trol. The particular work in question 
was an extension of the work which 
■defendants had agreed to do for the 
railway company under an agreement 
of 4th April 1913, which has been put 
in and marked Ex. 3 in this case. The 
correspondence relating to this exten- 
sion work has been put in as Ex. 4 and 
to my mind it clearly contemplates 
that this extended work was to be done 
Tinder the same agreement Ex. 3. The 
•correspondence, Ex. 4, merely states the 
rate on dumping the spoil from the tunnel 


with the addition of a clause that defen- 
dants are nob to be liable for damage or 
loss of rolling stock through the sudden 
subsidence of the bank, and that the 
rate is to include the supply by the 
railway company of engine power and 
rolling stock. 

As the performance of this work would 
entail the engine and trucks crossing the 
level crossing, it is only natural to sup- 
pose the same terms in the agreement 
Ex. 3 regarding the precautions to be 
taken by defendants to guard the cross- 
ing w'ere intended to he embodied in the 
agreement for the extra work. By Cl. 7, 
parti of theSchedule to that agreement, 
defendants agreed with the railway com- 
pany to take proper precautions to safe- 
guard the public by proper watching and 
lighting, and the duty to the public that 
is thus cast upon a railway company of 
safeguarding persons using the highway 
over a railway crossing was by contract 
between the railway company and the 
defendants thrown upon the latter. This 
however would not relieve the railway 
company of responsibility to the public 
nor would it, in my opinion, so far as the 
public are concerned, entitle persons 
using the highway to sue the defendants 
for failure bo perform the duty cast upon 
the railway company, there being no 
privity of contract between the defen- 
dants an I the plaintiff nor any duty 
from the defendants to the plaintiff in 
this respect. 

So that so far as the omission to pro- 
vide gates and proper lighting and obser- 
vation at this crossing is concerned, the 
plaintiff, it seems to me, has no right of 
action against the defendants. This how 
ever does not dispose of the suit for it is 
admitted that the engine and rolling 
stock and the lines were, at the time of 
the accident, under the control of the 
defendants. And it is immaterial, in 
order to fix defendants with responsibi- 
lity for negligence, that the engine driver 
and porters engaged were paid by the 
railway company if at the time they 
were acting under the order of, and sub- 
ject to the control of, the defendants : 
Donovan v. Laing (l) ; Eoiirke v. White 
MossColliery Co. (2). So that whilst the 
plaintiff may have no right of action 
against the defendants for the omission 
to keep the level crossing prop erly guar- 

1. (I893i 1QB6^ 

2, (1877) 2 G P D 205. 
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ded, he may still have a right of action 
against them for the negligent act of the 
defendant's servants in the course of the 
user of the railway lines crossing the 
road. And I can conceive no stronger 
case in which care should he exercised 
by the driver of an engine than that in 
which he proposes to cross at midnight 
an unfenced level crossing laid across a 
public highway. 

The precautions which the defendants 
were in the habit of taking when moving 
their engines and trucks across this pub- 
lic highway are detailed in their letter 
to the District Superintendent of Police, 
dated 24th June 1915 (Ex. E) They ap- 
pear to me hopelessly inadequate. Ac- 
cording to that letter no regular watch- 
men are appointed to guard the level 
crossing, but at night time when the loco- 
motive is approaching the crossing the 
train attendant goes ahead with a signal 
lamp and stands at the crossing until the 
engine is passed. Apparently the defen- 
dants themselves felt their precautions 
were somewhat insuflicient, as the letter 
goes on to state that except on very rare 
occasions the locomotive has not occa- 
sion to pass the crossing twice from 
nightfall to daybreak. It comes to this 
that fclie only precaution that the defen- 
dants tnok to signal to the public that 
the engine was about to cross the road — 
apart, I suppose, from the usual proce- 
dure of blowing a whistle, was to send a 
man ahead with a lamp. And this 
moreover in the case of a crossing known 
to be open and without gates. 

The engine-driver states that there 
was a porter at the time with a white 
light in his hand and tha^ the engine 
had a red light on its right liand buffer 
and another on the rear of tho tender. 
Ho admits however that the red lights 
were shaded at the sides and they would 
therefore be invisible to any one ap- 
proaching the engine at right angles. 
They are indeed only intended for warn- 
ing persons on the line of the approach 
of the engine. He says he blow his 
whistle when he reached the points and 
then again his danger whistle when he 
was five or six feet from the crossing and 
saw the car ai)pr()aching. It seems to 
me that tho latter blast could have had 
little effect under the circumstances to 
avoid the danger of a collision, for it 
would have been sounded too close to the 
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crossing to give a car near the crossing* 
sufficient warning of its danger. The 
porter Ramsudan Ramdas says he was at 
the crossing itself with a white lamp and 
showed it. It is clear he was actually 
on the crossing and not where he should 
have been, viz , some distance from it to 
warn approaching traffic The effect of 
the evi ence of the hreman and the oil-, 
man is the same. If believed, it all 
comes to this, that a porter stood on the^ 
crossing and when he saw the car ap- 
proaching showed a white light, whilst- 
the engine, admitted by the engine- 
driver to be invisible on that dark night 
at any distance, blew its whistle once at 
the points and again a danger whistle 
five or six feet from the crossing. I dis- 
believe the evidence suggesting the car 
was approaching at a very fast rate. It 
was a dark night and no driver would 
rush at a railway crossing at a high rate 
of speed. I consider that even if the 
defendants’ evidence is to be believed, it 
shows that the precautions which tho 
engine-driver, porter, etc., took to warn 
traffic along the road that the engine was 
about to cross the highway, were quite 
inadequate. They knew the crossing was 
an open one and that the engine was 
in' isible except when very close, and tho 
blowing of a danger whistle five or six. 
feet from the crossing and the showing 
of a white light on the crossing itself do 
not, in my opinion, show that proper 
warning was given to the car of the ap- 
proach of the engine. 

The plaintiff’s driver says he had no 
warning until the trucks began to move 
across tho line. It will be remembered the 
defendants’ case is that the engine and 
trucks were separated by the crossing at 
the time, although in para. 5 of the 
written statement it is stated the engine 
was dragging the trucks. The plaintiff’s 
driver says the engine was pushing the 
trucks. It is difficult to decide which of 
these various versions is correct. In any 
event, on defendants’ own evidence there 
were trucks there close to the crossing 
which tho plaintiff’s driver saw and 
there was admittedly an engine moving 
until it reached the crossing itself and 
if the plaintiff’s driver thought in the 
sudden realization of his danger that the 
trucks were being pushed by the engine, 
it cannot bo wondered at and does not, to 
my mind, affect the merits of plaintiff’s 
case, which is in effect that the man- 
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oeuvres of those in charge of the engine 
and trucks were such as to justify the 
step he took of swerving off the road. I 
agree that he took the proper course and 
one that any other cautious driver would 
have taken under the circumstances. It 
was better to swerve off the road than to 
risk the chance of dashing into the en- 
gine or trucks if not able to pull up in 
time. He might have tried to pull up 
hy putting on all his brakes. Whether 
he would have succeeded in stopping the 
car to avoid an accident if he had put on 
the brakes, I cannot tell but 1 would say 
on the evidence, probably not. And that 
he did one thing and not the other is no 
ground for suggesting that what he did 
was wrong and in any event a man sud- 
denly conlronted with imminent danger, 
as was the case here, cannot be expected 
to exercise the same careful discrimina- 
tion as to the correct course to pursue 
that he otherwise should. The doctrine of 
contributory negligence has no applica- 
tion under the circumstances. 

It has also been argued that some 200 
yards up the road on either side of the 
crossing was a danger sign post warning 
cars approaching the crossing, but on a 
dark night that would be invisible to 
any one unacquainted with the road 
whilst as to persons who knew the road 
and the crossing, like plaintiff’s driver, 
it would make no difference having re- 
gard to my finding that the car was not 
approaching this crossing at a high rate 
of speed. Naturally, most of the plain- 
tiff’s witnesses cannot testify to the 
facts immediately preceding the acci- 
dent, as they were passengers in the car 
whose first intimation of the danger was 
the sudden swerving of the car off the 
road. The plaintiff’s driver has not pro- 
duced his license. It may be that he 
had not got it extended. It is impro- 
bable he had not got one, as although 
the incident was reported to the police 
no steps seem to have been taken against 
the driver on account of anything wrong 
with his license. And, in any event, 
even if he bad no license, provided be 
drove carefully on this occasion as I find 
he did, the mere absence of a license 
would not justify those acting under the 
defendants’ control and orders from exer- 
cising any less care towards him than 
towards a driver who had a license. 

[After answering the issues his Lord- 


ship directed the suit to proceed on the 
issue of damages] , 

G.P./r.K. Suit decreed, 
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Beaman and Heaton, JJ. 

Ganesh Vinayak Joshi — Defendant — 
Appellant. 

V. 

Siiahai Narayan Joshi — Plaintiff — 
Respondent. 

Second Appeal No. 478 of 1915, Deci- 
ded on 11th September 1916, from deci- 
sion of Asst. Judge, Thana, in Appeal 
No. 108 of 1914. 

(a) Limitation Act (9 of 1908), Art. 131 — 
Recurring right — W hen barred — Limitation 
does not begin without proof of demand and 
refusal — Mere omission to sue does not bar — 
It is analogous to rent. 

In order that a recurring right should be time- 
baned under Art. 1-^1, Lim. Act, it is necessary 
for the defendant to show that there was a defi- 
nite demand and refusal. Mere omission on the 
part of the person having the right to exercise 
it will not start a period of adverse possession, 
under the article. A suit to enforce such a right 
is exactly on all fours with an ordinary suit for 
rent where the landlord has, for many years, 
made no demand. LB 144 C 2} 

(b) Grant— Inam — Inamdar is entitled to 
customary rent in absence of contract in 
lands assessed to Government judi. 

In cases of lands in alienated villages upon 
which Government of judi has been calcul. ted 
and which are not in the actual pos^ess)Oli of th& 
iuamdars themselves, the tenants are liable to 
pay the dhara or customary rent to the inam* 
dars, assuming that there h^s been no survey 
and assessment or contractual rent agreed upon 
to be paid to the inamdars. [P 144 G l] 

(c) Limitation Act (9 of 1908), Art. 131 — 
Right to customary rent is recurring light. 

This right to the customary rent is a recur- 
ring right falling within the contemplation and 
language of Art. 131, Lim. Act, and time runs 
for the exercise of the right from the date of a 
definite demand and refusal. [P 144 C 2l 

S. Y. Ahhyanker for S. E. Bakhle — 
for Appellant. 

P, B. t)hingne~~ior Respondent. 

Beaman^ J. — This case has occasioned 
us much difficulty, partly because the 
pleadings in themselves are very far 
from precise, partly because on a first 
view the issues seem to throw the onus 
upon the wrong party and partly because 
both the learned Judges, who have dealt 
with the case, being versed in matters 
of this kind, particularly Mr. Saldanha 
who has exceptional knowledge and ex- 
perience of inam and khoti cases, have 
apparently felt no doubt or difficulty 
whatever in deciding in favour of ths 
plaintiff. It is true that the trial Judge^ 
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in order to elucidate the pleadings, felt 
obliged to examine both the plaintilf and 
the defendant, and we understand the 
process of his reasoning upon that addi- 
tional material to have been something 
of this kind. The plaintiffis admittedly 
one of two inamdars of the village in 
which the land is situated. The land in 
suit is admittedly land upon which the 
Government judi has been calculated, 
and it appears to be virtually an admit- 
ted principle, or if not admitted, then 
well-established by legal decision, that 
all lands in such villages not being in 
the actual possession of inamdars them- 
selves and falling under the calculation 
of Government judi are liable in turn to 
Ipay customary rent, assuming that there 
has been no survey and assessment or 
contractual rent agreed upon, to the 
inamdars who are directly liable bo Gov- 
ernment for the judi. Having arrived 
at that position, the, learned trial Judge, 
perhaps rightly, though on this we ex- 
press no confident opinion, framed an 
issue throwing the whole burden of proof 
upon the defendant. He called upon the 
defendant to show that on the facts ad- 
mitted, the land in suit was exempt from 
the payment of customary x'ent to the 
plaintiff. Now the defendant being thus 
put to his defence and aware of the form 
of the issue, it became specially incum- 
bent upon him, if ho really relied upon 
any such plea, to give the Court ample 
information. He however never more 
appeared to conduct his defence. The 
result is that the record is confined to 
the statements of the plaintiff and 
defendant taken before the issue was 
framed. Yet neither the learned trial 
Judge nor the learned Judge of first ap- 
peal appear to have entertained the very 
least doubt ; hut that upon the facts so 
disclosed this land was liable to the 
plaintiff, as one of two inamdars, who 
had paid the judi to Government for half 
the customary rent, and in the circum- 
stances wo have stated, particularly in 
the absence of all evidence led by the 
defendant, we do not feel we are in a 
position to disturb findings so confidently 

reached. 

The only point upon which we have 
felt some doubt at a later stage of the 
case was whether, on the plaintiff’s ad- 
mission that no dhara or assessment or 
-customary rent, whichever term be pre- 
ferred, has been levied for the last thirty- 
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five years, the present suit was within 
time. Here again the learned Judge of 
first appeal seems to have felt no doubt 
and the reason is, we think, that this 
must be treated as a recurring right fall- 
ing within the contemplation and lan- 
guage of Art. 131. In order that such 
a recurring right should be time-barred, 
it is necessary for the defendant to show, 
as we held in a recent case, that there 
has been a definite demand and refusal. 
Mere omission on the part of the personl 
having such right to exercise it, will not 
start a period of adverse possession 
under Art. 131. It is exactly on all fours 
with an ordinary suit for rent where the 
landlord has, for many years, made no 
demand. In all such cases, unless there 
has been an express repudiation of the 
landlord’s title and an open declaration 
that the lessee holds adversely in in- 
terest to his original lessor, I am not 
aware that a suit for rent has ever been 
held time-barred, merely because rent 
has not been paid over a long period. 
That being our view upon the special 
point of limitation, we think that the 
suit is within time, and we must now 
hold that the appeal fails and must be 
dismissed with all costs. 

Heaton, J.— I agree to the order pro- 
posed and entirely concur with the views 
expressed by my learned colleague gene- 
rally and especially on the point of limi- 
tation. I think it probable that had 
I been the Judge of first instance. I should 
have framed the issues which the defen- 
dant asked for. But I confess I do nob 
feel that I can say with confidence that 
the Judge was indubitably wrong in re- 
fusing to frame them and whatever may 
be the error in the decision arrived at, 
if there is an error, it is undoubtedly 
due to the negligence of the defendant 
in declining to produce whatever evi- 
dence he had and to put his case fully 
before the Court. 

g.p./r.k. Appeal dismissed, 
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Scott, C. J. and Heaton, J. 

B, K, Motishaw k Co, — Detendants — 
Appellants. 

V. 

Mercantile Bank of India, Ltd,~^ 
Plaintiffs — Respondents, 

Original Civil Appeal No. 63 of 1915, 
Decided on 23rd March 1916. 


1916 

(a) Bill of exchange — Declaration of war 
— EHect of stated — Consignment of goods 
—Acceptance— Effect of, stated— Negotiable 
Instruments Act (1881), Ss. 32 and 43. 

A German resident in Hamburgh drew a bill 
■of exchange upon the defendants on 24th June 
1914 in favour of the plaintiffs for a certain 
amount payable at thirty days’ sight to the 
order of the plaintiffs — value received — which 
the drawees were to place to the account of the 
drawer as advised. The bill purported to be 
drawn upon the defendants against 50 bales of 
goods bearing a certain mark per S. S. Lichten- 
fels, a German steamer. It was presented with 
-the shipping documents and accepted on 20th 
July 1914 payable at the office of the plaintiffs 
in Bombay. The S. S. Lichtenfels reached 
Bombay just before the outbreak of the war and 
in order to evade capture left Bombay and took 
shelter in a neutral port. The bill was presen- 
ted for payment on the due date with the ship- 
ping documents for the 50 bales attached but 
was dishonoured by non-payment. The plain- 
tiffs brought this suit, alleging that the British 
Governmeut had made arrangements by which 
consignees of cargo per S. S, Lichtenfels could 
obtain delivery and they averred their readiness 
and willingness to hand over the documents 
against payment of the amount due under 
the bill. 

Eeld: that the plaintiffs were entitled to suc- 
ceed, inasmuch as if the acceptance was un- 
qualified the defendants were bound to pay on 
the due date, and if the acceptance was qualified 
they were bound to pay “ at or after maturity ” 
when the money was demanded after the Pro- 
clamation dated 12th December 1914, where- 
under consignees were permitted to take delivery 
of goods from enemy ships in neutral ports. 

IP 146 C 2] 

(b) Royal Proclamation (12th December 
1914) has no retrospective effect. 

The Proclamation of 12th December 1914 is 
not retrospectively operative for the purpose of 
validating a contract rendered invalid by the 
war but operates to permit performance, before 
it is too late, of the condition alleged; Robinson 
V, Reynolds, (1841), 2 Q B 196: Thiedemann v. 
Goldechmidty (1859) I De O F & J Leather 
V. Siempson, (1871) 11 398; Smith v. Aertue 

(1860) SO L J C P 56; Mirabita v. Imperial 
Ottoman Bank, (1878) 3 Ex 164, Ref. 

[P 147 C 13 

Jinnah — for Appellants. 

Strangman and Camphell^ior Res- 

4 

pendents. 

Judgment. — The plaintiffs are a British 
Bank carrying on business in Bombay. 
The defendants are firm of merchants, 
British subjects, carrying on business 
also in Bombay. On Slth June 1914, 
George Alberti, a German, resident in 
Hamburgh, drew a bill of exchange upon 
the defendants in favour of the plain- 
tiffs for £65-0-6 payable at thirty days’ 
sight to the order of the plaintiffs — 
value received — which the drawees were 
to place to the account of the drawer 
as advised. The bill purported to be 
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drawn upon the defendants against 50 
bales of goods bearing a certain market 
per S. S. Lichtenfels, a German stea- 
mer. The plaintiffs allege, and it is not 
disputed that the bill was purchased 
by them in London for its full value and 
sent out to the plaintiffs in Bombay. 
It was presented to the defendants for 
acceptance with the shipping documents 
relating to the bales of goods mentioned 
in the bill. It was accepted on 20th 
July 1914 payable at the office of the 
plaintiffs in Bombay. The bill there- 
fore would fall due for payment on 22nd 
August. The S. S. Lichtenfels reached 
Bombay just before the outbreak of war 
and in order to evade capture left 
Bombay and took shelter in the neutral 
port of Marmagoa, where she has since 
been lying. The bill was presented for 
payment on the due date with the ship- 
pingdocuments for the 50 bales attached 
but was dishonoured by non-payment. 
This suit was filed on 30th September 
1915, and it has been alleged in the 
plaint that the British Government had 
made arrangements by which consignees 
of cargo per S. S. Lhchtenfels can obtain 
delivery, and the plaintiffs averred their 
readiness and willingness to hand over 
the documents against payment of the 
amount due under the bill. 

The defence is contained in para. 4 
of the written statement. It is to the 
following effect — that the documents 
consist of an invoice signed by an alien 
enemy, a bill of lading signed by the 
captain of a German steamer with a 
blank endorsement thereon by an alien 
enemy, and an open policy of insurance 
of the North China Insurance Company 
countersigned by a German firm; and the 
defendants submit that the acceptance 
was a qualified acceptance, subject to 
the condition that*the documents should 
be tendered to the defendants by the 
plaintiffs and that the defendants should 
be put in a position to get the delivery 
of the goods referred to in the bill of 
lading on 0. I. F. C. I. terms. They 
admit the presentation of the bill for 
payment on due date, but submit that 
war having broken out in the meantime 
and in view of the Royal Proclamation 
itsued on 5th August 1914 and the 
Ordinances and Orders issued by the 
British and Indian Governments, the 
defendants were precluded from accept- 
ing the shipping documents tendered, 
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against -which the payment of the bill 
was asked for, and that consequently it 
became impossible for the plaintiffs to 
perform their part of the contract sub- 
ject to which the defendants accepted 
the bill of the exchange. 

The Proclamation relied upon was pub- 
lished in Simla on 10th August 1914 and 
in Bombay on 13th August. It warns all 
persons not to obtain from the German 
Empire any goods, wares or merchan- 
dise, or obtain the same from any per- 
son resident, carrying on business, or 
being therein; nor to trade in any goods, 
wares or merchandise coming from the 
said Empire, or from any person resi- 
dent, carrying on business, or being there- 
in; nor to enter into any new commercial, 
financial, or other contract with or for 
the benefit of any person resident, carry- 
ing on business, or being in the said 
Empire. By a Proclamation, dated 12th 
December 1914, all British subjects re- 
siding or carrying on business in British 
India were authorized to make payments 
for the purpose of obtaining their car- 
goes in neutral ports to the agents of 
shipowners resident in an enemy coun- 
try. At the time of suit therefore the 
plaintiffs were in a position to tender 
documents to the defendants under which 
the latter would be able to get delivery 
of the goods referred to therein. 

The plaintiffs contend that thedefend- 
ants’ acceptance was unconditional and 
that, as the shipping documents for the 
goods mentioned in the bill of exchange 
were tendered at the time of presenta- 
tion for payment, they are entitled to 
payment according to the terras of the 
bill and the acceptance. 

They rely upon the cases of Eolinso7i 
V. Eeyiiolds (l), Thiedemonn v. Goldsch- 
midt (2) and Leather v. Si7npso7i (3), all 
cases of bills drawn against bills of lad- 
ing found to be forged and presented by 
indorsees for value. It is doubtful whe- 
ther these cases can be used in favour 
of a party to a negotiable instrument. 
The plaintiffs here are the payees for 
whose protection the bill of exchange 
was drawn. The law applicable to the 
case is contained in Ss. 32 and 43, Nego- 
tiable Instruments Act. S. 32 provides: 

“In tbo absence of a contract to the contrary, 
the maker of a promissory note and the acceptor 
be ore matnritv o f a bil l of oxchanRo arc bound 

1. (L8U) 2 Q B G A D 52G. 

2. (1»*59) I Do (J F .T 1 = 1 L T f-O. 

y. (1871) 11 Eq 898=40 L J Cb 177. 
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to pay the amount thereof at maturity according 
to the apparent tenor of the note or acceptance 
respectively, and the acceptor of a bill of ex- 
change at or after maturity is bound to pay the 
amount thereof to the holder on demand”, 

and S. 43 provides: 

“A negotiable instrument made, drawn, ac- 
cepted, indorsed or transferred without consider- 
ation or for a consideration which fails, creates^ 
no obligation of payment between the parties to 
the transaction.” 

The drawee’s acceptance here may be 
regarded from two points of view. The 
plaintiffs say it is an unqualified and 
absolute acceptance, as the acceptor has- 
added no qualifying words. The acceptor 
says it is qualified being drawn on him 
against goods and he need not pay till 
he is put in a position to receive the 
goods. From either point ot view the 
plaintiffs are entitle! to succeed. If the 
acceptance was unqualified the defen- 
dants were bound to pay on due date; as 
Beaman, J., said: 

“they accepted unconditionally the obligation 
to repay the moneys advanced really on their 
account by the Bank to Alberti before the war 
broke out,” 

if the acceptance was qualified they 
wore bound to pay at or after maturity 
when the money was demanded after the 
Proclamation of December whereunder 
consignees were permitted to take deli- 
very of goods from enemy ships in neut- 
ral ports. Time is not of the essence and 
the claim of the plaintiffs may be en- 
forced so long as it is not barred by limi- 
tation: see Smith v. Verhie (4). 

It was contended on the authority of 
Mirahita v. Imperial Ottoma7i Bank (5) 
that the property had not passed to the 
defendants who would not be entitled to 
claim the goods from the S. S. Liohtenfels 
as owners. But it is stated by Cotton^ 
L. J., in the case cited that 

‘‘if the bill of lading has been dealt with only to 
secure the contract price, there is neither prin- 
ciple nor authority for holding that in such a 
case the goods shipped for the purpose of com- 
pleting the contract do not on payment or ten- 
der by the purchaser of the contract price vest in 

him.” 

That is precisely the case here. The 
vendor dealt with the plaintiffs and drew 
the bill of exchange in their favour only 
to secure the contract price, which was 
to be treated in the defendants’ accounts 
as paid to the vendor: therefore, on pay- 
ment to the plaintiffs the defendfintscan 
claim the goods. The fact that by the 
doclnvflt.ion of war the Geiman ship- 

4, (18(10) 9 C B (n s) 214=80 L J 0 P 56. 

6. (1878) 8 Ex lb4=47 L J Ex 418. 
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owner’s contract became void is not con- 
clusive of the case, as it was in Esposito 
V. Bowden (6), followed in the recent 
case of Karberg v. Green (7). The con- 
tract here was between the British ac- 
ceptor and the British payee, subject 
possibly to a condition which might be 
fulfilled after due date. All that was 
necessary for the fulfilment of the con- 
dition alleged was a license to take deli- 
very from the enemy ship. That license 
was conferred by the Proclamation of 
12th December 1914. The Proclamation 
is not retrospectively operative for the 
purpose of validating a contract rendered 
invalid by the war, but operates to per- 
mit performance, before it is too late, of 
the condition alleged. The considera- 
tion for the acceptance, therefore, did 
not fail. 

As soon as the last-mentioned Procla- 
mation was notified the plaintiffs were 
to use the terms of issue 4, in a position 
to make a valid tender of the documents 
relating to the goods. There must be a 
decree for the plaintiffs. The plaintiffs' 
suit was only filed, however, on 30th 
September 1915. We think that a fair 
order regarding interest on the amount 
of the bill of exchange sued on will be 
that it should only run from that date, 
though it must not be inferred from this 
that the plaintiffs would not, in our 
opinion, be entitled to succeed, but for 
the Proclamation of December. Subject 
to this variation, we afi&rm the decree 
and dismiss the appeal with costs. 

G.P./R.K. Appeal dismissed. 

6. (1857) 7 El & B1 763=27 L J Q B 17. 

7. (1915) Solicitor's Journal 25th December, 166. 
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Batchelor, Ag. 0. J. and Shah, J. 

Manilal Brijlal Shah — Appellant. 

V. 

Gordon Spinning and Manufacturing 
Co. Ltd. — Respondents. 

First Appeal No. 178 of 1915, Decided 
on 7th September 1916, from decision of 
Dist. Judge, Ahmedabad, 

(a) Companies Act (1913), S. 38, Proviso — 
Proviso is general reservation on all clauses 
of section. 

The proviso to S. 38, Companies Act, 1913, 
should not* be confined to the last clause, but 
must be read as a general reservation imposed on 
all the clauses of the section : 26 Cal 944, Eef. 

[P.149 C 2] 

(b) Companies Act (1913), S. 38 — Condi- 
tions precedent to appeal are lower Court 


should direct question of law to be tried and 
should come to some decision thereon. 

The conditions precedent to the exittence of a 
right of appeal under S. 38 are that the lower 
Court should have directed an issue to be tried in 
which some question of law was raised, and 
that that Court should have come to a decision 
on such issue. [P 148 C 1] 

(c) Civil P. C. (1908), S. 100— Decision of 
issue tried on grounds mentioned in section 
— Appeal lies. 

An appeal can lie from the decision of an issue 
directed to be tried on the grounds mentioned 
in S. 100, Civil P. 0. [P 149 C 1,2] 

(d) Civil P. C. (1908), O. 21, R. 79— Pur- 
chaser of shares at Court sale is not of right 
entitled to have shares transferred to his 
name. 

The purchaser of certain shares of a limited 
Company at a Court sale in execution of a decree 
against the share- holder is not entitled as of right 
to have the shares transferred by the company to 
his name. The position of a purchaser at a Court 
sale is neither better nor worse than that of a 
private purchaser : Beg. v. East Indian Baih 
way Company, \ I J (n. s.) 253, Bourl-e O C 
395, Dist. LP 150 C 2] 

Bex Batchelor, J . — Whether the sale is made 
by a private individual or by a Court, it is clear 
that the thing sold and transferred from the 
seller to the buyer is merely the property in the 
shares plus a limited, not an absolute, right to 
have the transfer registered. The Court never 
has to sell the absolute right of forcing the Direc- 
tors to register the purchaser’s name. 

[P 148 C 2, P 149 0 1] 

Per Shah, J.—It does not follow from tho 
provisions of O. 21, R. 79, Civil P. G., that the 
Directors are compellable to accept the purchaser 
as the transferee, for otherwise the company 
would have the benefit of the shares to itself. 

[P 150 C 1] 

G. N. Thakor—ior Appellant. 

Jardine and G. S. Eao—toi' Respdfca. 

Batchelor, Ag. C. J. — This is an appeal 
from a decision of the learned District 
Judge o£ Ahmedabad upon an applica- 
tion made under S. 38, Companies Act 
(7 of 1913). The only facts which it is 
necessary to state are these. The five 
shares in controversy were originally 
owned by one Dosabhai. A decree against 
him was obtained by one Balmukund, 
and in execution of that decree these 
five shares were sold by the Court. They 
were purchased by the present appli- 
cant. As the judgment-debtor Dosabhai 
was unwilling to execute the transfer 
deed in favour of the applicant, the deed 
was executed by the Court. In these 
circumstances the applicant claims that 
he is entitled as of right to have hia 
name placed on the register. The Direc- 
tors have refused to register the trans- 
fer, and the learned District Judge has 
decided against the applicant, who con- 
sequently brings the present appeal. The 
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directed with some advertence to the 


learned Advocate-General takes a pre- 
liminary point that under S. 38 of the 
Act the appeal is not competent. The 
objection is put in two ways. First, it 
is said that the proviso, which occurs at 
the end of the section, must be confined 
to the third clause of the section. Mr. 
Jardine admits that upon this point we 
have nothing to guide us but the fram- 
ing of the section and the setting in 
which the proviso is placed. It appears 
to me that these circumstances consti- 
tute too slight and uncertain a ground 
for the inference which is sought, and I 
am of opinion, following the decision in 
Amrita Lai Ghose v. Shrish Chunder 
Choiodhry (l), that the proviso should 
not be confined to the last clause of the 
section, but must be read as a general 
reservation imposed on all the clauses. 

Secondly, it was contended that the 
appeal does not lie because the condi- 
tions under which alone an appeal is 
granted under this section arc not in 
!this case satisfied. Now the conditions 
Iprecedent to the existence of an appeal 
jare that the lower Court should have 
jdirected an issue to be tried in which 
some question of law was raised, and 
that that Court should have come to a 
decision on such issue. The Advocate- 
General contends that no such issue was 
in this case directed to be tried, and 
consequently, that there is no decision 
of the kind from which alone an appeal 
under the proviso is sanctioned. Speak- 
ing for myself, I think that there is 
groat force in this argument, and I am 
very doubtful whether strictly, and as of 
right, this appeal is competent. I think 
that the appeal is certainly not rendered 
competent merely by reason of the cir- 
cumstance that there occurs in the lower 
Court’s judgment a passage in which the 
learned Judge sets out the nature of the 
question before him, and that it is pos- 
sible to regard that question as a ques- 
tion of law. It is clear that in every 
application made to the Court there 
must be some question or other for the 
Court’s decision and I cannot concede 
that when that question is capable of 
being regarded as a question of law, no- 
thing more is needed for the admissibi- 
lity of an appeal. On the contrary, I 
think that if an appeal is to be admit- 
ted, there must be a specific issue of law 
directed by the Court to be raised, and 
"l7 (ISOOrsTCal 044. ” 


terms of this proviso. That has not 
been done in this case, and if the matter 
rested there, I should be inclined to say 
that the appeal did not lie. But it has 
been conceded before us that in the past 
the practice in these matters has been to 
this extent lax that wherever an appel- 
late Court could seem to discern a ques- 
tion of law in the judgment of the lower 
Court, an appeal has always been allowed, 
even though no specific issue had been 
directed to the point. In this state of cir- 
cumstances, rather than allow the present 
appellant to bo prejudiced by the laxity 
of procedure in the past, I am prepared 
to admit the appeal and consider it on 
its merits. 

Now on the merits the simple ques- 
tion involved is whether the appellant 
is entitled to claim that tho Directors 
shall register his transfer, and is so en- 
titled by reason of the fact that he is a 
purchaser at a Court-sale and not a pri- 
vate purchaser. For admittedly, if he 
were a private purchaser, he would not 
be entitled to throw any such obligation 
upon the Directors. It is urged that hia 
position in this respct is substantially 
improved because he is a Court-purcha- 
ser. But after all the argument which 
we have heard from Mr. Thakor, I am 
unable to see in what respect his posi- 
tion is materially altered or improved 
by the circumstances that he purchased 
at a Court-sale. It may be that when 
the Directers refuse to approve a trans- 
fer after a Court-sale in execution, there 
may ensue inconveniences in practice. 
But similar inconveniences will also 
ensue when a private purchaser’s trans- 
fer is refused to be accepted by the 
Directors acting within the limits of 
their discretion. For the purposes of 
this argument, we must, of course, as- 
sume that the Directors would be with- 
in their powers in refusing to register 
the present appellant if he were a 
private purchaser, and not a Court- 
purchaser. Upon that assumption,' I 
can see no reason why the Directors’ 
powers should be curtailed merely 
because the appellant purchased at a 
Court-sale. For whether the sale is 
made by a private individual or by a 
Court, it seems to me clear that the 
thing sold and transferred from the sel- 
ler to the buyer is merely the property 
in the share plus a limited, not an ab- 
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solute, right to have the transfer regis- 
tered. But the appellant here contends, 
and must contend, that when he pur- 
chased from the Court, he purchased, 
over and above the share, the absolute 
right of forcing the Directors to register 
his name. But that is a right -which ex 
hypothesi the Court never had to sell, I 
infer that the appellant never bought it. 
This conclusion seems to me to be rein- 
forced by the consideration to which the 
learned Judge has referred, the conside- 
ration, namely, that upon the case for 
the appellant nothing w'ould be easier 
than to override that part of the memo- 
randum of association which invests the 
Directors with a discretion to refuse to 
admit undesirable candidates. Bor if 
the appellant is right, then a person 
whose professed object might be to wreck 
or damage the company could neverthe- 
less oust -the Director’s discretion, and 
compel them to register him, by • the 
simple process of purchasing through the 
Court after a collusive decree. On these 
grounds, I am of opinion, that notwith- 
standing that the appellant’s purchase 
was made through the Court, the direc- 
tors' powers, under the memorandum of 
association, of refusing to accept the ap- 
pellant as a share-holder, are unaffected. 
Uponthis point the learned District Judge 
has held that the Directors were justified 
in their refusal, and all that is necessary 
now to say upon this part of the case is 
that on the facts found no question 
arises which could properly be urged 
under S. 100, Civil P. 0. It is clear from 
those facts that the Directors would be 
justified in thinking, as they did think, 
that the appellant’s object in obtruding 
himself upon this company was to im- 
pede and hamper and embarras the busi- 
ness of the company, not to promote it. 
I think therefore that the appeal fails 
and should be dismissed with costs. 

Shah, J . — I agree that the appeal 
should be dismissed with costs. The pre- 
liminary objection raised by the learned 
Advocate-General on behalf of the res- 
pondent that no appeal lies in this case 
is based on two grounds: first that the 
proviso to S. 38, Companies Act (7 of 
1913), applies only to sub-S. (3) and not 
to the whole section generally: and, 
secondly, that the lower Court having 
omitted to direct an issue to be tried 
there can be no appeal. As to the first 
ground, I have no hesitation in coming 


to the conclusion that the proviso ap-^ 
plies to the section generally and notj 
only to the last subsection. The corres-' 
ponding proviso to S. 58, Companies Act, 
1882, has been held to be applicable to 
the whole section in Arnrita Lai Ghose 
V. Shrish Chunder Ghowdhry (l); and it 
seems to me that the position of the pro- 
viso with reference to the subsections in 
the new Act is all the more favourable 
to this construction. Besides, I am un- 
able to appreciate the significance of this 
contention in this particular case, as 
under sub-S. (3) the Court generally 
may decide any question necessary or 
expedient to be decided for the rectifica- 
tion of the register.” It is not possible 
to suggest that the question decided by 
the lower Court was not necessary for 
the rectification of the register. 

The second ground is based upon the 
suggestion that in this case the Court 
has not directed any issue to be tried. 
It is apparently true that there is no such 
express direction. Having regard how- 
ever to the procedure which is usually 
followed in an application under this 
section, it seems to me that though there 
was no express direction for the trial of 
the issue arising in this application, it 
was necessarily involved in the conside- 
ration of the application: and under the 
circumstances it is not unreasonable to 
hold that there was substantially a direc- 
tion to try an issue raising the question 
set forth by the learned District Judge 
in his judgment, and that an appeal on 
the issue is competent. At the same 
time having regard to the fact that under 
the proviso as framed in the Companies 
Act of 1913 the appeal is allowed from 
the decision of an issue directed to be 
tried, it is necessary and desirable that 
there should be a clear direction as to 
the trial of an issue, so that there may 
be no obscurity on the point, and no 
room for the argument that there was no 
issue directed to be tried and conse- 
quently no right of appeal. At the same 
time it is clear from the terms of the 
proviso that an appeal can lie from the 
decision of an issue directed to be tried 
on the grounds mentioned inS. 100, Civil 

P. C. 

The issue in this case raises two ques- 
tions, one of law, and the other of fact. 
The question of law is whether the pur- 
chaser of certain shares of a limited com. 
pany at a court-sale in execution of a de- 
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cree against the share-holder is entitled 
as of right to have the shares transferred 
by the company to his name. It is con- 
tended on behalf of the appellant that 
the company has no discretion in the 
matter and has no power to refuse to 
transfer the shares to the name of the 
auction-purchaser. It is common ground 
that a private purchaser from a share- 
holder must submit his application for 
transfer to the company and the appli- 
cation is liable to be dealt with by the 
Directors as provided by Arts. 22 and 23 
of the articles of association of the com- 
pany in question. But it is argued that 
the auction-purchaser in virtue of pur- 
chase at a court-sale has a much higher 
right in this respect than a private pur- 
chaser. On principle I am quite unable 
to see how the purchaser at a court sale 
can have any higher right. He purchases 
the property subject to the same limita- 
tions to which the original owner could 
sell privately. The intervention of the 
Court, and the compulsory character of 
the sale, cannot prejudice the rights of 
the compiny and cannot alter the posi- 
tion of the purchaser in any way on this 
point. There is nothing in the provisions 
of the Companies Act and the Civil Pro- 
cedure Code to support the argument 
that the company is deprived of its usual 
powers, and relieyed of its corresponding 
obligations, to deal with a transfer appli- 
cation, when the transfer is sought in 
virtue of a court-sale. Mr. Thakor has 
relied upon R. 79, 0. 21, Civil P. C. in 
support of his argument. 

Under that rule, after the court-sale 
both the judgment. debtor and the com- 
pany are prevented from transferring the 
shares and from receiving any dividend 
from, or paying it to, any person except 
the purchaser: and it is urged that if the 
company can be prevented from trans- 
ferring the shares or paying the dividend 
jto anybody except the purchaser, it 
must involve the result that the pur- 
chaser should he accepted as the trans- 
feree or else the company would be able 
to keep the benefit of the shares to itself. 
I do not think that the provisions of the 
rule involve any such result. Even 
though under the rule a company may he 
prevented from transferring the shares 
or paying tlie dividend to any personex- 
cept the purchaser, it does not follow 
that the purchaser at a court-sale is in 
any worse position than a private pur- 
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chaser from a share-holder, whom the 
Directors have refused to accept as a 
proper transferee in the exercise of their 
powers under the articles of association. 

In considering this question we are not 
concerned with the inconveniences which 
would result to a particular individual 
from the Directors' exercising their dis- 
cretion against him. It is enough for the 
purposes of this appeal to point out that 
in this respect the position of the pur- 
chaser at a court-sale is not worse than 
that of a private purchaser under the 
bule, and that it cannot be made any 
better in virtue of the rule. 

Mr. Thakor has relied upon Beg v. E. 

I. By. Company (2) in support of his 
argument. But as I read that case the 
decision turns upon the facts and cir- 
cumstances of that case: it cannot be 
properly accepted as an authority for the 
broad proposition of law for which Mr. 
Thakor contends in this appeal. I am 
therefore of opinion that the purchaserat 
a court-sale is not entitled as of right to 
have his name entered in the register of 
thecompinyas a share-holder. Heissub- 
ject to the same rules on this point as a 
private purchaser undoubtedly is. The 
second question raised in the issue is a 
question of fact, viz , whether on the 
facts stated the Directors have exercised 
their discretion properly in refusing to 
accept the present appellant as a trans- 
feree of the original share-bolder. The 
learned District Judge has come to the 
conclusion that under the circumstances 
of this case the discretion of the Direc- 
tors was "wisely” exercised. It is not 
necessary for me to express any opinion 
on this point; and I say nothing as to 
the merits or justice of the refusal by 
the Directors to transfer the shares to 
the present appellant. It is clear that 
the ground upon which the appeal is 
based is not covered by the grounds 
mentioned in S. 100, Civil P. C. 
g.v./r.k Appeal dis missed^ 

2. 1 Ind Jur (n s) 258=Bourko 0 C395. 
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Scott, C. J. and Heaton, J. 

Amiyi Saheb and others — Plaintiffs — 
Appellants. 

V. 

Masleudui and others — Defendants — 
Responderits. 

First Appeal No. 50 of 1915, Decided 
on 28th February 1916. 
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(a) Bombay Court of Wards Act (1905), 
Ss. 31 and 32 — Suit under S. 92, Civil P. C., 
against government ward is not bad for want 
of statutory notice or because guardian is 
•not named from commencement of suit Civil 

P. C. (1908), S. 92. 

A suit under S. 92, Civil P. C. 1908, properly 
instituted in relatiou to a public, charitable or 
religious trust against a Governmont ward is not 
■one directly affecting, at all events, the property 
•of the ward and therefore is not bad on the 
ground that the statutory notice provided for by 
S. 31, Bombay Court of Wards |Act, has not been 
given, nor is it bad under S. 32 on the ground 
that the Court of Wards was not named as guar- 
•dian from the commencement of the suit. 

LP 152 C 21 

(b) Civil P.C. (1908), S. 92— Omission to 
name guardian in suit against minor is mere 
irregularity in procedure. 

Where an omis-ion to name the guardian of a 
ward in no way afiects the merits of the case,^ it 
should be treated as a mere defect or irregularity 
in procedure : 25 Bom 574 and 30 All 55, hej. 

[P 152 G 21 

•<r. Thakor — for Appellants. 

N, K. Mehta and G. K. Parekh—iov 
Respondents. 

Judgment . — The plaintiffs, who are 
the present appellants, instituted a suit 
■under S. 92, Civil P. G., for the adminis- 
tration and management of certain re- 
ligious wakf property. The learned Dis- 
trict Judge after an investigation found 
certain of the trustees liable for certain 
sums. The 4th trustee was found liable 
only in respect of certain costs, but he 
-was not found to be a defaulting trustee. 
In providing for the appointment of new 
trustees the learned District Judge has 
included defendant 4 as one of the trus- 
tees, That is substantially the ground 
of the plaintiffs’ appeal to this Court, 
but it does not appear to us that there 
is any such blame attaching to defendant 
4 upon the finding of the lower Court as 
should induce us to hold that he is not 
•a fib and proper person to be a trustee 
under the new scheme. The appeal 
therefore must be dismissed. 

That however is not the only question 
which we have to determine now, for it 
■appears upon certain information brought 
to our notice by Mr. Mehta, who appears 
under instructions from the talukdari 
Settlement Officer as the Court of Wards 
in charge of the superintendence of the 
property of defendant 1 that that defen- 
dant has now, and since 1909, been a 
Oovernment ward under the Court of 
Wards and was so at the da*^e of the 
institution of this suit on 20bh Decem- 
ber 1910, and although there was a full 
bearing of charges against defendant 1 
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as a defaulting trustee in the Court of 
the District Judge, the Government 
Officer acting as the Court of Wards 
wishes to establish that by reason of 
defects in procedure provided by the 
Court of Wards Act (1 of 190o), the 
whole proceedings so far as defendant 1 
is concerned are a nullity, including the 
decree for restoration of Rs. 6,000 found 
to be in his possession as a trustee liable 
to refund. The point has been brought 
to the notice of the Court in the form 
of cross-objections, as the Court of Wards 
was added as a party respondent by ex 
parte order. It has been contended on 
behalf of the appellants that the cross- 
objections are nob properly stamped. 
We think that this contentious argument 
is well founded. 

They must be stamped upon that foot- 
ting as on an appeal relating to the sum 
of Rs. 6,000 decreed against defendant 
1. We have no information as to the 
manner in which defendant 1 became a 
Government ward under the Court of 
Wards Act; whether he is a person de- 
clared by the District Court after appli- 
cation and inquiry to be incapable of 
managing, or unfitted to manage, his 
own property on account of physical or 
mental defect or infirmity, or such habits 
as cause, or are likely to cause, injury to 
his property or to the well-being of 
inferior holders under S. 5 of the Act; 
or whether he is a landholder who has 
applied in writing to the Governor in 
Council, under S. 9 of the Act, to have 
the property placed under the superin- 
dence of the Court of Wards, In the 
absence of any evidence of a declaration 
by the District Court under S. 5, it 
would probably be safe to assume that 
he has made the application under S. 9. 
The point however is nob very material. 
Defendant 1 was sued with the other 
trustees of a Mahomedan religious insti- 
tution, and has been found to have been 
in possession of the trust funds for a 
long series of years. Being found to be 
responsible for a sum of upwards of 
Rs. 6,000 which has come to his hands, 
a decree has been passed against him. 
That decree was passed in a suit under 
S. 92, Civil P. C., properly instituted in 
relation to a public charitable or reli. 
gious trust. 

It is argued however on behalf of the 
Court of Wards that the suit is, within 
the meaning of S. 31, Court of Wards 
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Acfc, a suit “relating to the person or 
property of a Government ward,” and 
therefore is one which cannot be brought 
in any civil Court until the expiration 
of tsvo months after the statutory notice 
in writing prescribed by the section, 
which notice has not been given. Now 
this suit as instituted is merely a suit 
relating to the property of a religious 
institution, and not to the property of 
defendant 1 and the argument of the 
Court of Wa'^ds could only be sustain- 
able, if it is permissible to regard the 
possible consequences of a suit in deci- 
ding the nature of the suit. The conse- 
quence of any suit against any defendant 
may ba that there will be a decree 
against him, if not for money, at all 
events for costs, and as a consequence of 
such a decree, an application may be 
made for the arrest of the defendant in 
execution, and therefore it may in that 
manner affect his person. Similarly an 
application may l)e made to satisfy the 
decretal costs by issuing execution 
against his property, and in that manner 
any decree may affect his property. But 
the words of the section are not affect- 
ing the person or property of the Govern- 
ment ward,” but “relating to the person 
or property.” Those words appear to 
us to bring within the scope of that 
section a designedly limited class of 
suits. It would have been easier for the 
legislature, if the contention of the 
Court of Wards was correct, to say no 
suit shall be brought.” That however 
is not the expression adopted. It must 
be not even any suit which may affect 
the person or property of the ward, but 
a suit relating to the person or property 
of the ward, and prima facie it must be 
a suit of which the nature is apparent 
as soon as the suit is framed, a suit to 
be judged by its intention and not by its 
possible consequences. It is easy to 
satisfy the words of the section without 
holding that they embrace any suit of 
any kind whatever. A suit relating to 
the person of a Government ward might 
be a suit, such as is referred to in 
Shari/a v. Mune Khan (l), for the cus- 
tody of the person of the ward, or a suit 
relating to the marriage of the ward, or 
even a suit relating to the adoption of 
the ward. Similarly a suit relating to 
the property of the ward may reasonably 
be held to bo a suit relating to property 
1. (PJOl) 25 Bom 671. ■’ 
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which is really the property of the ward, 
and not the property of some other 
institution. 

Not only is this suit however a suit- 
relating to the property of an institution 
in which the ward is concerned only as a 
trustee, but the decree itself, when pro- 
perly regarded, is a decree for restoration 
of the property of that institution to the- 
persons responsible for its management 
under the new scheme. The defaulting 
trustee is assumed to have the property 
which was placed in his charge still in 
his possession. It is on that footing that 
he is held liable for it. It is not there- 
fore a decree directly affecting at all 
events the property of the ward. For 
these reasons we think that the suit is 
nob bad on the ground that the statutory 
notice provided for by S. 31 has not been 
given. Then it is argued that it is bad 
at all events under S. 32, which provides 
that subject to pira. 2, S. 440, Civil 
P. C., which is not material for this 
judgment, in every suit brought. by or 
against a Government ward, the manager 
of the Government ward’s property, or,^ 
where there is no manager, the Court of 
Ward's having the superintendence of 
the Government ward’s property, shall 
be named as the next friend or guardian 
for the suit, as the case may be. But the 
section does not say that if the Court of 
Wards is not named as guardian from 
the commencement of a suit the suit is 
bad. If it is not in every case a fatal 
objection to a suit against a minor that 
a guardian has not been named as pro- 
vided by Statute, then it is obvious that 
in certain circumstances the omission to; 
name such a guardian during some part| 
of the proceedings may be only a defeoti 
or irregularity in proceedings not affect- 
ing the merits of the case or the juris 
diction of the Court such as is contem- 
plated by S. 152, Civil P. G. In that 
case there would be no reason to reverse 
or substantially vary the decree or 
remand the case. 

In our judgment the omission in the 
present case in no way affects the merits, 
of the case, and it is not suggested that 
the Court of Wards has any objection oa 
the merits to the decree which has been 
passed. The conclusion that the omis- 
sion, such as we have in this case, may 
be treated as a mere defect or irregu- 
larity in procedure is supported by a 
reference to the judgments in two oasea 
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mentioned in argument, one Rup Chanel 
V. Dasodha (2) and the other Walian v. 
Banke Behari Pershad Singh (3), a deci- 
sion of the Privy Council. In both those 
cases the provisions of S. 443, Civil P.C., 
had not been complied with, as they 
should have bean, but under the circum- 
stances it was held that the non-com- 
pliance did not vitiate the proceedings. 
Every case therefore may be judged upon 
its own facts to see whether the omission 
has affected the merits or not. In the 
present case we think that the provisions 
of the section will be sufficiently com- 
plied with for the purposes of justice if 
notice is given to the Court of Wards 
that it will be added to the record as 
guardian ad litem of defendant 1 as from 
the date of this judgment, and the pro- 
ceedings will be amended accordingly. 
Any further notices which have to be 
given will be given in the first instance 
to the Court of Wards as the guardian 
of defendant 1. We do not think that 
the plaintiffs should be punished in this 
case by an award against them of costs, 
and under the circumstances we will 
allow them their costs. Respondents 1 
and 2 must pay their own costs, and 
respondent 1 must pay full court-fee on 
the ground that he is seeking to set aside 
the decree for Rs. 6,000. 

g.p./b.K. Order accordingly. 

"2. (1908) 30 A11651 

3. (1903) 30 Cal 1021=30 I A 182 (P C), 
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Batchelob, Ag. C. J. and Shah, J. 

Bahu Ganesh Deskmukh and another — 
Defendants— Appellants. 

V. 

Sitaram Martand Deshmukh — Plain- 
tiff — Respondent. 

Second Appeal No. 603 of 1915, Deci- 
ded on 16th August 1916, from decision 
of Dist. Judge, Ahmednagar, in Appeal 
No. 163 of 1913. 

Limitation Act (9 of 1908), S. 5 — It is com’ 
pletely at the discretion of the Court to con- 
sider whether a case falls under '‘sufficient 
cause” of S. 5 — In deciding such question 
Coutt should always give due weight to the 
disadvantages of the successful litigant and 
advantages of the careless party gained by 
the extention of time. 

The question whether there is sufficient cause 
for the admission of an appeal beyond time under 
S. 5, Lim. Act, is primarily a question of discre- 
tion of the Court : 30 Bom 329, Ref. 

[P 164 C 11 

In deciding this question, it is of capital im- 
portance that Courts should give due weight to 


the consideration that to allow an extension of 
time is to deprive the successful litigant of the 
advantages which he has obtained, and that eas> 
condonation of remissness and dilatoriness tends 
to their indefinite continuance. The rule of 
limitation should be enforced in all cases where 
it can be done without serious hardship and delay 
should not be excused where the parties have been 
negligent, remiss or careless. [P 154 C 1) 

Where infants are concerned, they ought not. 
where they can be protected consistently with 
fairness to other people, to be prejudically affected 
by the negligence or omission of their adult rela- 
tions. But there is no such absolute immunity 
to infants that any degree of delay may be con- 
sidered justifiable or excusable : Curtis v. 
Sheffild (1882) 21 Ch. D 1 and 8 MIA ICO, Ref. 

■'*' LP154C1,2] 

A defendant in a suit died after the close of 
the arguments, but before delivery of the judg- 
ment, which went against him. His sons pre- 
sented an appeal fifty days after the time allowed 
by law. One of the sons was a minor represented 
by his mother as guardian. It was proved that, 
during the progress of the suit, the defendant’s 
adult son and his wife were a^Yare of the pro- 
ceedings and knew also the name of deceased s 
pleader. The appellants prayed that the delay 
might be excused : 

Held : that, as the adult appellant and the 

minor’s guardian were remiss and negligent, 

there was not “sufficient cause” for excusing the 

delay within the meaning of S. 5, Lim. Act. 

LP 154 C 2] 

Ter Shah, J.— It is not suggested that, as a 
matter of course, the same time which would be 
allowed for the purposes of an application to 
bring the legal representatives of a deceased ppty 
on the record should be allowed to his minor 
representatives for preferring an appeal. But 
it would not be unfair to take that period as in- 
dicating a limit within which, if action is taken 
on behalf of the minor, the delay in preferring 
the appeal may be condoned under appropriate 
circumstances. LP 155 0 1,2} 

J fin ant G. Bele ~ for Appellants. 


P. V. Kane — for Respondent. 

Batchelor, Ag. C. J.— The appellants 
before us are Babu and Dattatraya, sons 
of the original defendant in the suit, 
Ganesh Vaman Deshmukh. Babu is of 
full age, but Dattatraya is an infant. 
Babu attained his majority on 3id May 
1913. On 22nd May of the same year, 
his father Ganesh died. On 3rd July 
1913, the trial Court delivered judgment 
against the original defendant. The ap- 
peal in the District Court was filed on 
2nd October, and is admittedly on the 
face of things about fifty days late. The 
question before us is, whether there are 
materials which would justify us in dis- 
turbing the District Judge’s order re- 
fusing under S. 5. Lim. Act, to excuse 
the delay in the presentation of the 
appeal. S. 5 prescribes that an appeal 
may be admitted after the expiry of the 
prescribed period of limitation when the 
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appellant satisfies the Court that he had 
sufficient cause for not preferring the 
appeal within the period. The question 
whether sufiicient cause is in the circum- 
stances disclosed is primarily a question 
of discretion, and we have now to deter- 
,'mine whether Mr. Rele for the appel- 
Tants satisfies us that we should inter- 
fere with the District Judge’s exercise 
of iiis discretion in this case. It is per- 
fectly clear that there is no case for in- 
terference in regard to the adult defen- 
dant Babu Ganesh. But in regard to 
the infant, there is no doubt the im- 
*t portant consideration that he ought not, 

if he can be protected consistently with 
fairness to other people, to be prejudi- 
jcially affected by the negligence or omis- 
isions of his adult relatives. There is 
however another competing principle 
which must also he borne in mind, that 
is, the principle stated in Karsondas 
Dharamsey v. Bai Giingahai (l) where 
Sir Lawrence Jenkins points out that : 

When the time for appealing is once passed 
a very valuable right is secured to the successful 
litipnt: and the Court must tliorcforo be fully 
satisfied of the justice of the grounds on which 
it is sought to obtain an extension of tho time 
for allac Uing tho decree, and thus perhaps de- 
priving the successful litigant of the advantages 
which he has obtained.” 

I am of opinion that it is of capital 
importance to give due weight to this 
consideration in Indian litigation, and 
though J do not suggest that the rule 
can yet he enforced in India as rigorously 
,as it is enforced in England, I may call 
attention the obvious fact that easy 
|Condonation of remissness and dilatori- 
mess tends to their indefinite con- 
;tinuance. The way to get the rule res- 
pected is, I think, to enforce it in all 
cases where that can he done without 
serious hardship; for it seems to me that 
some finality and certainty of deoi- 
|sion are of tlie highest consequence in 
India. In this context I may cite what 
was said hy Jessel, M. R , in Curtis y. 

Sheffield (2), which was decided so long 
ago as 1882 : 

“The next point, and as it sooms to mo tho 
most .serious point, is this, at what tiinoaro 
people ontitled to roly upon the judgment of a 
competent Tribunal as to their rights and in- 
terests in property ? Upon that question there 
has been a groat change of opinion in modern 
times. In modern times it has been considered 

that there is nothing more important than that 

people’s rigjits when ascertained by tho judg- 

1. (ll)OG) MO Bo"'m'^2‘‘.). ^ ^ 

2. (1882) 21 Ch D 1=51 L J Ch 535. 


ment of a competent Tribunal, if questioned, 
should be questioned within a very short period.** 

It seems to me probable that if in the 
past the rule had been applied here 
with less sympathy for the individual in 
default and more regard to the general 
interest of all litigants, India in 1916 
would not be so far behind where England 
was in 1882. Now the learned District 
Judge has found that the adult appellant 
Babu and his mother Radhabai knew of 
the pendency of this suit, and knew, too 
the name of Ganesh’s pleader. But 
though they had this knowledge from 
the date of Ganesh’s death, they failed to 
put themselves in communication with 
the pleader, although it would have been 
an easy matter for them to do so. Babu, it 
appears, is an educated young man, and 
the widow Radhabai is described by the 
Judge as a lady well able to hold her 
own. As to the facta therefore there 
can be no doubt that Radhabai and the] 
appellant Babu, who were concerned to 
prosecute this litigation in their own in- 
terests and in the interests of the infant, 
were negligent, remiss and careless, nor 
has real cause, far less a sufficient cause 
been given in excuse. That being so, it 
appears to me that we ought not to vary 
the District Judge’s order, and that the 
minor ought not now to be able to dis- 
turb the respondent in the enjoyment of 
the fruits of this legal victory. 


This decision is, I think, not at vari- 
ance with anything said by the Privy 
Council in Banee Birjohuiee v. Fertaub 
Singh (3). If the facts of that case be 
studied, it will be seen that they were 


strong in the infant’s favour, and even 
so their Lordships’ decision reads rather 
as a reluctant concession to specially 


strong facts than as affording any coun- 
tenance to the argument that, despite 
the absence of any excuse for delay, a 
successful litigant, after the decision in 
his favour has become ordinarily in- 
defeasible, is again to be exposed to the 
harassment of an appeal merely because 
one of his adversaries happens to be an 
infant. Indeed their Lordships in ex- 
press terms guard themselves from being 
understood to imply that where infants 
are coucorned any degree of delay may 
bo considered justifiable or excusable, and 
provision is made for the case of circum- 
stances so strong as to prevent infancy 
fi'om being an apology or an excuse. It 

3. (1859-Gl) 8 MU 160=13 Moo. PC 465 {P0)i 
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appears fco me that this is such a case, and 
I do not think there is anything which 
would warrant us in differing from the 
learned Judge below, who has clearly 
approached the case with every sympathy 
for the widow and the orphan, but has 
found himself unable to assist them. 
T]he appeal therefore must be dismissed 
with costs. 

Shah, /. — On the whole in this case I 
see no reason to hold that the discretion 
has been wrongly exercised by the lower 
appellate Court. On the facts I am 
satisfied that the appellant No. 1 Babu 
and his mother Radhabai had the neces- 
sary knowledge of the decision of the 
suit, and were negligent in not prefer- 
ring the appeal in time. The only diffi- 
culty in the case arises on consequence 
of their being a minor brother of Babu, 
who has joined through his guardian 
Radhabai with Babu in presenting the 
appeal to the lower appellate Court. 
The original defendant died after the 
arguments in the suit were heard and 
before the judgment was pronounced, 
and the appellants who would be the 
legal representatives of the deceased de- 
fendant were not on the record, when the 
judgment was delivered. In the ordi- 
nary course, if a defendant dies during 
the pendency of the suit, and if the fact 
of his death is brought to the notice of 
the Court, the parties would have six 
months under the Limitation Act with- 
in which to make an application to bring 
the legal representatives on the record 
with a view to continue the proceedings, 
.In this case when the judgment was 
pronounced, the names of the present 
appellants were not on the record, and 
there was no legally appointed guardian 
whose duty it was to see that the appeal 
was preferred, if at all, in time. Under 
these circumstances it seems to me that 
every allowance ought to be made in 
favour of a minor heir whose interests ap- 
parently would be in the hands of his 
natural guardian, who had not on any pre- 
vious occasion represented him in the suit. 
I do not for a moment suggest that, as a 
matter of course, the same time which 
would be allowed for the purposes of an 
application to bring the legal represen- 
tatives on the record should bo allowed 
to the minor for preferring an appeal. 
But it would not be unfair to take that 
period as indicating a limit within 
which if action is taken on behalf of the 


minor, the delay in preferring the appeal 
may be conloned under appropriate cir- 
cumstances. I am not prepared to say 
in this case that this consideration was 
not present no the mind of the learned 
District Judge. He has considered all 
the facts and circumstances connected 
with this point, and making all allow- 
ance in favour of the minor, he has 
come to the conclusion that the delay 
cannot be condoned; and I do not think 
that on the general considerations which 
I have indicated, I would be justified in 
dissenting from that conclusion. I there- 
fore agree that the appeal should be dis- 
missed with costs. 

g.p./r.k. Appeals dismissed. 
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Batchelor, Ag. C. J. ard Shah, J. 
Vardaji Kasturji Marwadi Appel- 
lant. 

V. 

Chandrappa Piraji Kshirsagai — Res- 
pondent. 

Second Appeal No. 721 of 1915, De- 
cided on 31st August 1916, from decision 
of Dist. Judge, Dharwar, in Appeal 
No. 191 of 1914. 

Deed— Power of attorney— Where agent’s 
authorization extends not to any class of 
business but is restricted to the doing of 
all necessary acts in theaccomplishment of 
one particular purpose then the authoriza- 
tion is a “special power of attorney.” 

A powei* of attorney, after reciting that the 
principal gave the agent autbofity to act in 
the following one matter,” went on to provide: 

“I have constituted and appointed the above- 
named person my true and lawful attorney in 
this matter to recover all moneys due to me in 
respect of the principal and interest of the afore- 
said mortgage bond by suing on my behalf in a 
civil Court or by coming to an amicable settle- 
ment and to pass receipts for me, and on my 
behalf to sue and to receive process and to do all 
such acts in this one matter as I, if present, 
would have done or could have done or would 
have been permitted to do or would have been 
called upon to do”: 

Held: that it was a special power of attorney, 
inasmuch as the agent’s authorization extended, 
not to any class of business or employment, but 
was restricted to the doing of all necessary acts 
in the accomplishment of one particular purpose, 
namely, the realization of one particular debt; 
38 Mad 134; Diss from; Charles Palmer v. 

Sorabji Jamshedji, (1886) P J 03, Bef. 

[P 156 C 2] 

Distinction between general and special agency 
discussed. IP 156 G 2; P 157 G 1] 

Coyaji and Nilkanth Aiinaram—iox 
Appellant. 

G. S. Mulgaokei — for Respondent. 
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Batchelor, Ag. C. J . — The only ques- 
tion which arises for decision in this ap- 
peal is whether the power of attorney 
filed by tlie plaintiffs is a general power 
of attorney within the naeaning of R. 3 
of the rules made by this High Court 
under S. 122, Civil P. C., and published 
in the Bombay Government Gazette of 
15th September 1910, at p. 1496. The 
rule in question is made in substitution 
of the provision occurring in Cl. (a), 
R. 2, 0. 3, Civil P. C. That clause, as 
enacted by the Legislature, allowed the 
appearance as a recognized agent of a 
person holding a power of attorney 
authorizing him to make and do such 
appeaiances, applications or acts in any 
Court as are required or authorized to 
be made or done by a party. The direc- 
tion by which this clause has been re- 
placed owing to the rule made by the 
High Court is this: The recognized 
agents or parties by whom such appear- 
ances, applications and acts made or 

done are: 

“Persons holding general powers of attorney 
from parties not resident within the local limits 
of the jurisdiction of the Court within which 
limits the appearance, application or act is made 
or done, authorizing them to make and do such 
appearances, applications and acts on behalf of 

such parties.” 

We have no concern with the question 
whether the grantor of the power was or 
was not a resident within the local 
limits of the original Courts’ jurisdiction. 
That is a point which has not been con- 
sidered. We must assume for the pur- 
poses of the argument that the grantor 
of the power was not resident within 
such local limits. Upon that footing all 
that we have to decide is whether the 
power is a general power of attorney 
within the meaning of the rule or as held 
by the learned Judge below, a special 
power. The operative words of the docu- 
ment are as follows: After reciting the 
transfer of a certain mortgage, the author 
proceeds: 

“Accordingly, I have become owner of thesaid 
mortgage bond. Out of the principal and in- 
tore'^t due to mo in respect of the said mortgage 
bond, nothing has been paid to mo. As the time 
in respect of it is about to o:<piro, and it is ne- 
cessary for mo to go to my native place, 1 have 
constituted and appointed the above named 
person my true and lawful attorney in this mat- 
ter to recover all moneys due to me in respect of 
the principal and interest of the aforesaid mort- 
gage bond by suing on my behalf in a civil Court 
or by coming to an amicable settlement, and to 
pass receipts for mo, and on mv behalf to sue 
and to receive process, and to do all such acts in 


Idle 

this one matter as I, if present, would have done 
or would have been permitted to do or would 
have been called upon to do.” 

Ifc appears to me clear upon the autho- 
rities that this power must be pro- 
nounced to be a special power of attor- 
ney, inasmuch as the agent’s authoriza- 
tion extends, not to any class of business 
or employment, but is restricted to the 
doing of all necessary acts in the accom- 
plishment of one particular purpose, 
namely, the realization of one particular 
debt. The authorities upon this point 
are conveniently collected in Venkata- 
ramana Aiyar v. N. G. Narasingd 
Bow (1), a decision which was cited to 
the learned Judge below, and has been 
cited here in favour of the appellants. 
In regard to the actual deciaion, it is 
enough for me to say, with all respect, 
that I am unable to concur in it, as, in 
my view, the authorities set forth in the 
report justify rather the conclusion that 
the document then before the Court was 
a special power of attorney. The autho- 
rities referred to are extracts from re- 
cognized text-books bearing upon this 
question. In Parsons on Contracts, the 
special agent is defined as one authorized 
“to do one or two particular things,’* 
while a general agent is one authorized 
“to transact all his principal’s business 
or his business of a particular kind;’* 
and in Story’s work on Agency, though 
the learned author employs a slightly 
different phraseology, it seems to me that 
the substantial distinction is identically 
the same. In Lord Halsbury’s Laws of 
England, Yol. I, p. 152, the distinction 
is expressed as follows; 

“A special agent is one who has authority to 
act for some special occasion or purpose which is 
not within the ordinary course of his business or 
profession. A general agent is one who has 
authority, arising out of, and in the ordinary 
course of, his business or profession, to do some 
act or acts on behalf of his principal in relation 
thereto; or one who is authorized to act on be- 
half of the principal generally in transactions of 
a particular kind, or incidental to a particular 
business.” 

In Leake what I regard as the same 
distinction is expressed in these terms: 

‘‘Agents are distinguished in respect of autho* 
rity as general and particular or special agents. 
The former expression includes brokers, factors, 
partners and all persons employed in a business 
or filling a position of a generally recognized 
character, the extent of authority being apparent 
from the nature of the employment or position; 
f. ho latter denotes an agent a p pointed for a parti- 

1. (1915) 38 Mad 134=18 I C 136, 
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cular occassion or purpose, limted by the ap- 
pointment.” 

The point is, I think, not one suscepti- 
ble of much elaboration, and I must 
content myself with saying that the re- 
cognized text-book -writers seem to me 
to concur entirely as to the line of dis- 
tinction between a general and a special 
agency, and in my view, the distinction 
drawn by all of them leads to the con- 
clusion that the particular document 
now before us is a special and not a 
general power. It seems to me perfectly 
immaterial that it authorizes the doing, 
not of one act, but of several acts, for 
the distinction is not between one act 
and several acts, but between an agency 
for a particular piece of business and an 
agency for all business or all business of 
a certain class. Here the agent is autho- 
rized to attend only to a particular busi- 
ness arising on a special occasion, and is 
not authorized to transact all his prin- 
cipal’s business or even all his business 
of a legal character. This conclusion 
seems to me to receive support from this 
Court’s decision in Charles Palmer v. 
Sorahji Jamshedji (2), where the original 
power of attorney conferred only autho- 
rity to do all acts necessary for securing 
the execution of a particular decree. 
This Court decided that such a power 
was insufficient, and that the power re- 
quired by law was a general power of 
attorney in the form prescribed at p. 186 
of the then High Court Circulars. Now 
the form prescribed in that form was a 
form authorizing the agent to appear, 
sue or answer, and to receive all process, 
in any suit, appeal, or other judicial 
proceeding whatsoever in any Court. On 
these grounds I am of opinion that the 
learned District Judge was right in hold- 
ing that the instrument now in suit was 
a special power of attorney, and his 
decree must, therefore, be confirmed, 
this appeal being dismissed with costs. 

Shah^ J. — I agree, 

G.P./b.K. Appeal dismissed. 

2. {1886} P J 63! 
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Batchelor, Ag. C. J. ahd Shah, J. 

Eustace Charles Palmer — Applicant 

V. 

Carmeline Mary Palmer Opposite 
Party. 

First Appeal No. 31 of 1916, Decided 
on 29th August 1916. 
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(a) Divorce Act (4 of 1869), S. 14 — A de- 
cree of divorce will be refused when the 
husband delays in filing the complaint and 
where he himself is guilty of adultery. 

A decree for divorce will be refused %vbere there 
has been grave and unexplained delay on the 
part of the husband in making a complaint as 
regards his wife’s abandonment of him and 
where he has been guilty of a persistent course 
of adultery after the occurrence of that event : 
Schojidd V. Schojidd (1915), P 207 and 84 L J 
F 186, Dist. LP 158 C 1] 

(b) Practice — Discretion Where the lower 
Court has used sound discretion appellate 
Court will not interfere with its decree. 

An appellate Court will not interfere with the 
exercise of its discretion by a lower Court where 
before exercising it in a particular manner, it has 
given full consideration to the fact^ and circum- 
stances upon which that discretion was to be 
exercised. [P 157 G 2] 

Patluardhan and D. C. Virkar — for 
Appellant. 

Batchelor, Ag. C. J. — This is an appeal 
from a decision of the learned District 
Judge of Khandesb under the Indian 
Divorce Act (4 of 1869). The petitioner, 
who was the husband, prayed for a de- 
cree for a dissolution of the marriage on 
thegroundof his wife’s adultery with the 
second opponent, Augustus Gidley. It 
was not denied, and the learned Judge 
has found it proved, that the adultery 
alleged did in fact take place. But ex- 
ercising the discretion confided to him 
under S. 13 of the Act, the learned Judge 
in view of all the circumstances, has 
come to the conclusion that he ought to 
refuse to grant a decree nisi. The ques- 
tion before us now is, whether we should 
interfere with that exercise of the learn- 
ed Judge’s discretion. In the first place 
there is this to be said that the discre- 
tion is primarily the District Judge’s 
and not ours, nor are we, as I under- 
stand it, entitled to interfere merely be- 
cause on a nice balance of the conflicting 
arguments, it might seem to us that, if 
the matter lay originally in our hands, 
our decision would be the other way. It 
is certain that before exercising his dis- 
cretion in this particular manner, the 
learned Judge gave full consideration to 
the facts and circumstances upon which 
his discretion had to be exercised. Hav- 
ing regard to those facts and circumstan 
ces, it seems to me impossible to say 
that we should now be warranted in re- 
versing his order. Mr. Patvardhan has 
said everything on behalf of his client, 
the husband, that could reasonably be 
said, and has called our attention to Sir 
Samuel Evans’s decision in Schofield v. 
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Schofield (l). The facts in Schofield's 
case (l) do, no doubt, bear a certain 
superficial resemblance to those with 
which we are concerned, but the resem- 
blance is only superficial. There the 
finding of fact was that the husband had 
committed only an isolated act of adul- 
tery which resulted in the birth of the 
child, and that act appears to have been 
committed after the wife had left the 
husband. Moreover, Sir Samuel Evans’s 
own words supply the strongest caveat 
against accepting this decision as autho- 
ritative in any case where the facts are 
not precisely similar. For the learned 
President observed in his judgment: ‘ It 
is a strange case : It is a case unlike any 
other which I have heard.” Here, so 
far from all the circumstances pleading 
in excuse of the erring husband, we have 
it, first, that there was grave, and, in 
my opinion, unexplained delay before 
|any complaint was made by the husband 
as regards his wife’s abandonment of 
him; secondly, as the District Judge ob- 
serves, it is patent on this record that 
both the husband and the wife have 
combined to withhold facts from the 
Court, and that by no means all the 
truth has been disclosed, and lastly, it is 
apparent that the husband has been 
guilty, not of an isolated act, but of a 
persistent course of adultery with the 
girl Dias. Speaking for myself, I have 
little hesitation in drawing the inference 
that the improper intimacy with the 
girl Dias began when Dias was a visitor 
at the appellant’s house, while the ap- 
pellant’s wife was yet living with him. 
Upon these facts it seems to me impos- 
sible for us, as a Court of appeal, to say 
that the District Judge’s discretion has 
been wrongly or improperly exercised 
adversely to the petitioner. The appeal 
therefore must be dismissed. 

Shah, J , — I entirely agree. 

_ G.P^l^.K. _ App^l dismissed , 

1. (1915) P 207=84 L J P 186. 
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Beaman and Heaton, JJ, 

Emperor 

v, 

John Fraiicis Lobo — Accused. 

Criminal Ref. No 38 of 1916, Decided 
on 4th September 1916. 

Criminal P.C.(5of 1898). Ss. 435, 437 and 
438— District Magistrate has no authority to 
criticise the judicial decisions of Sessions 
Judge — He cannot make references to the 


High Court questioning the correctness of the 
latter’s decisions. 

It is DO part of the busioess of District Magi* 
strates to criticise the judicial decisions of Ses* 
sions Judges, and Ss. 435,487 and 438, Ciiminat 
P. C.,do not authorize the former to make re* 
ferences to the High Court questioning the cot* 
rectness of the latter’s decisions : 23 Cal 250,. 
Ref. [P 168 0 21 

A. G. Desai — lor Accused. 

S. S. Patkar — for the Crown. 

D. E, Patwardhan — for Complainant* 

Beaman, J. — In my opinion this re- 
ference is entirely without jurisdiction 
and of a kind that ought to be severely . 
discouraged. It is no part of the busi- 
ness of District Magistrates to criticize 
the judicial decisions of Sessions Judges. 
The point has been considered in exactly 
similar circumstances in the Calcutta 
High Court : Queen-Empress v. Karam- 
di (1) and with the conclusion arrived 
at by those learned Judges I entirely 
concur. Quite apart from that, the 
case was first investigated, and very 
thoroughly investigated, by a Magistrate 
who discharged the accused. It was 
then again fully considered by the Ses- 
sions Judge in February 1916, who came 
to the same conclusion as the Magistrate. 
The concurrent finding is really a find- 
ing of fact, being merely as to the degree 
of care and prudence exercised by the 
accused. Four months latter the Dis- 
trict Magistrate makes this reference to 
the High Court. 

In these circumstances, we do not 
think that this is a proper case for inter- 
ference in the exercise of our revisional 
jurisdiction. We accordingly direct tho 
record and proceedings to be returned. 

Heaton, J. — I entirely agree. We are 
quite satisfied from a perusal of Ss. 435, 
437 and 438, Criminal P. 0., that that 
Code emphatically does not contem- 
plate a reference of this kind. I only 
add that if wo encourage references of 
this kind, it would open up an alarming 
vista of undesirable possibilities. 

g.p./r.k. Reoord returned, 

■1. (1896) 23 Cal 260. 
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Beaman and Heaton, JJ. 

Qulahchand Balaram Marwadi — De- 
fendant — Appellant. 

V. 

Narayan Bama — Plaintiff — Respon- 
dent. 

Second Appeal No. 196 of 1914, Deoi" 
ded on 28th August 1916. 
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Limitation Act (9 of 1908), Art. 97 , Sch 1 
—In September 1908 D-1 contracts with 
plaintiff for money to procure from D-2 a 
reconveyance of property to plaintiff — In 
November 1908 0-2 conveys the property to 
a third person — In January 1902 plaintiff 
sues D-1 for the sum paid by him — The suit 
is time-barred — Time allowed being three 
years. 

In September 1908, defendant 1 contracted 
with plaintiff, for a certain sum, to procure 
from defendant 2 a reconveyance of certain 
property to the plaintiff. Defendant 2 conveyed 
that property, in November 1908, to a third 
person. In January 1912, plaintiff sued defen- 
dant 1 to recover the sum paid by him: 

Held: that, even assuming that the suit fell 
under Art. 97, Limitation Act, it was barred by 
time. [P 159 G 2] 

F. D, Limaye and S. Gokhale — for 

Appellants. 

B. V. Desai — for Respondent. 

Judgment. — In our opinion the suit 
is clearly time-barred. Adopting the 
view of the lower Court, and that is ad- 
mittedly the view most favourable to 
the plaintiff, that the suit is governed 
by Art. 97, we should still be as sure 
that it was time-barred. The admitted 
facts are that this agreement whatever 
its true nature may have been was en- 
tered into between the plaintiff and 
defendant 1 in September 1908. Adopt- 
ing, again, the plaintiff’s case, the 
agreement was of this nature. The 
plaintiff had paid the defendant the 
money which he now seeks to recover in 
consideration of the defendant procur- 
ing for the plaintiff a re-conveyance of 
certain property which had been sold 
under a Court decree in 1904. The no- 
minal purchaser at that Court-sale was 
defendant 2, and the plaintiff’s case is 
that defendant 1 was the real purchaser, 
defendant 2 being only his creature. 
That being the nature of the agreement, 
it is common ground that defendant 1 
did not procure a conveyance to the 
plaintiff from defendant 2, but that in 
November 1908 defendant 2 conveyed 
the property to an outsider called Vithal 
Narhar. The defendant’s case was that 
"Vithal Narhar was merely a benamidar 
for the plaintiff- If that case were true, 
then the defendant would have fulfilled 
his obligation and the present claim 
would have no foundation whatever. 
That part of the defendant’s case has 
been disbelieved by the C urts below 
and we accept their view. The position 
then is that defendant 1 having con- 
tracted with the plaintiff for a price to 
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procure from defendant 2 are-convey- 
ance of certain property to the plaintiff 
in September 1908, defendant 2 conveys 
that property in November 1908 to 
Vithal Narhar. These facts were all 
known to the plaintiff, who almost im- 
mediately prosecuted defendant 1 for 
cheating in respect of this transaction. 

That complaint was started in Decem- 
ber 1908. It is therefore quite clear 
that if the suit falls under any of those 
Articles upon which defendant 1, appel- 
lant here, relies, it must be time-barred. 
It is equally clear that it must be time- 
barred if the suit falls under the Arti- 
cle — and the only Article — upon which 
the plaintiff-respondent relies. The 
Courts below have viewed the continu- 
ance of the plaintiff’s possession bet- 
ween September 1908 and 22nd July 
1911, when Vithal Narahar took posses- 
sion, as an existing consideration for 
the contract of September 1908. But, 
on the facts we have stated, this is 
clearly wrong. The moment there was 
a conveyance to Vithal Narhar what- 
ever possession the plaintiff was allowed 
to retain, must have been on sufferance 
and by the grace of Vithal Narhar, 
Defendant 1 could have had nothing to 
do with it nor could that be regarded 
as consideration flowing from him, and 
the plaintiff must have been perfectly 
aware of that fact. 

In whatever light, then, this transac- 
tion be regarded, we have no hesitation 
in saying that the conclusion arrived at 
by the lower appellate Court on th& 
issue of limitation was wrong. The pre- 
sent suit is time-barred and must be^ 
dismissed with costs throughout. 

G.P./r.K. Suit dismissed. 
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Beaman and Heaton, JJ. 

Ibrahim Bhura Jamnu — Plaintiff — 
Appellant. 

V. 

Isa Basul Jamnu another — Defen- 

dants — Respondents. 

Second Appeal No, 542 of 1915, Deci- 
ded on 4th August 1916, from decision 
of Joint Judge, Ahmedabad, in Appeal 
No. 190 of 1913. 

(a) Mahomedan Law — Dower — There is 
nothing in Mahotnedan Law *to prevent the 
increase of the amount of dower by the 
husband. 

There is nothing to prevent a Muhaminadau 
husband increasing the amount of mehr (dower), 
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at any period after the marriage, beyond that 
%vhich was originally in contemplation. 

[R 161 c n 

(b) Mahomedan Law— Dower Deed of sale 
in satisfaction of dower being Jin reality a 
deed of advancement does not requircmoney 
consideration — Contract Act. S. 25. 

In 1898, plaintiff’s husband sold two houses to 
her for Rs. 1,700 in satisfaction of her dower, and 
himself continued to reside in one of the houses 
till his death in 1911. After his death the defen- 
dants, his son and another wife, took forcible 
possession of the house, and plaintifi’s suit to 
recover possession of it was dismissed on the 
ground that the deed of sale was without consi- 
deration and that the suit was barred by time: 

that the deed in question, being in 
reality a gift in consideration of marriage, was a 
deed of advancement and did not require any 
money consideration to support it; (2) that the 
husband’s residence in the house from 1898 to 
1911 was permissive and on behalf of the plain- 
tiff so that no question of adverse possession 
could arise. [P ^ 

G. N. Thakoj — for Appellant. 

T. li. Desai^iov Respondents. 

Beaman, /.“This is a troublesome 
case, because on a first view, it seems as 
though there are two concurrent find- 
ings of fact in the Courts below either 
of which would he fatal to the plain- 
tiff's case. The first of these is that 
there was no consideration for the con- 
veyance upon which the plaintiff relies, 
bearing date 26th February 1898. But 
in our opinion, having regard to the true 
character of the document and the rela- 
tions subsisting between the parties 
thereto, it stood in no need of . consi- 
deration, and the question thus raised 
and answered as a question of fact, 
bearing upon the operativeness of that 
document in both the Courts below, was 
a question which never should have 
been raised at all. The nominal vendor 
was the husband of the plaintiff and in 
form he sells two houses to his wife for 
whab.was then owing to her as her mehor 
or dowry. The sum thus owing at the 
time is stated to be Rs. 1,700 (baha- 
shahi). A document of that kind is, on 
the face of it, a document of advance- 
ment and needs no consideration. It 
jwould have been as valid a document 
had there been no reference made to the 
amount of the meher. Had the vendor 
purported to sell these two houses to 
his wife for a nominal consideration of 
one anna, that would have been per- 
fectly good consideration in the eye of 
law. and indeed had no consideration at 
all been expressed, the document would 
have been a perfectly valid transfer in 
consideration of marriage, for love and 


affection. Its true nature then more 
clearly appearing to be what it really 
is, a deed of gift, a very little examina- 
tion of the terms of the document would 
have shown to the Courts below that no 
question of money consideration ought 
to have arisen. And all documents of 
this kind being made in consideration 
of marriage, the consideration is not ^ 
from the point of view of the donee, 
the money value expressed, but the 
marriage. Here what the vendor says 
in effect is: 

“in consideration of our marriage I desire to give 
you the equivalent of Rs. 1,700 (babasbahi) 
which I should have given you before and I give 
it to you in the form of two houses.” 

No one can suppose for a moment 
that the money was to pass first from 
the husband to his wife and then from 
the wife to the husband as in the case 
of an ordinary sale. Thus it appears to 
us that the whole inquiry into consi- 
deration instituted at the instance of 
the defendants in the Courts below was 
entirely irrelevant. And the course of 
that inquiry was seriously deflected by 
the wrong view of the document taken 
in both the Courts below. Thus the 
plaintiff, being put upon proof of con- 
sideration, she, a poor ignorant woman 
and suddenly confronted with a docu- 
ment of the year 1886, Ex. 70 in the 
case, imagined that she was bound to 
give some explanation of that before the 
Court would accept the later document 
of 1898. It is very natural, therefore, 
that she may have committed herself to 
statements under examination, which 
the trial Judge and the Court of First 
Appeal w’ere right in disbelieving. But 
this does not in the least affect our view 
that primarily it was for the Courts to 
look at the true character and legal 
effect of the document itself and so in 
the first instance properly apportioning 
the burden of proof, if there was any 
burden, they should have next given 
effect to what was and what must have 
been at the time the intention of the 
parties to the document as expressed 
upon its face. It is to be borne in mind 
that this gift, as I choose to call it, is 
made by the husband in the year 1898 
and that he survived it for 13 years. 
It was made by a registered conveyance 
which immediately transferred the 
ownership of the propei’ty to the plain- 
tiff, his wife. 
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During the whole of that period it is 
not suggested that the donor or vendor 
made any attempt to revoke the docu- 
ment or have it set aside upon any 
ground of fraud, misrepresentation, 
failure of consideration or the like, and 
it is perfectly certain that ho could 
never have done so, for the very good 
reason that it is a document which is in 
no need of consideration at all. It is 
idle, therefore to say, as was said in the 
Courts below, that it was open to the 
parties to show that the document was 
hollow and sham and that the vendor or 
donor never intended that it should be 
acted upon. It has all its legal effect 
from the moment of execution and there 
can therefore be no question of any in- 
tention to act upon or not to act upon 
it later. If this view be correct, and 
we feel no doubt whatever but that it 
is, it follows that the finding of fact in 
both the Courts below that the plaintiff- 
donee or vendee of the document of 
1898 gave no consideration therefor 
is a finding of fact which is not bind- 
ing upon us. What the Courts evi- 
dently meant was that all the meher 
she was entitled to had been given 
to her as far back as 1886, and this by 
the documentgEx. 70. In the first place, 
that is a consideration which does not 
properly arise in considering the effect 
of a complete document of advancement 
of the year 1898. In the next place, if 
it did arise, it should be plain, I think, 
that it carries no weight. For there is 
nothing whatever that I am aware of to 
prevent a Mahomedan husband increas- 
ing the amount of meher at any period 
after the marriage, beyond that which 
was originally in contemplation. And if 
it be said that meher owing by the hus- 
band to the wife once discharged is 
thereby finally extinguished, I may add 
that in that case the deed of 1898 shows 
itself more clearly in the light of a purely 
voluntary gift for love and affection. I 
do not say that on an ordinary construc- 
tion of its terms that would be the view 

we should take of it. 

It appears to us sufficiently clear and 

expressed in itself that the husband ac- 
knowledged that he was under some pro- 
mise or obligation to pay his wife a sum 
of Rs. 1,700 (babashahi) in consideration 
of her marriage, and whatever effect is 
to be given to the earlier deed, showing 
that at one time he had entrusted her 
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with ornamentsof the value of Rs. 1,000 
also in consideration of marriage, that 
in itself does not appear to be in any 
way inconsistent with the later estimate 
made by the husband iiiraself of what 
he at that period still considored him- 
seif tb owe to his wife in consideration 
of marriage. That is what he and he 
alone should be cognizant of. He has 
recorded it in a registered instrument 
and it would be idle bo attempt now to 
substitute the interpretation of Courts 
or the evidence of witnesses for an inten- 
tion locked within the mind of an indi- 
vidual, who is now^ dead and not in a 
position to speak to it himself. Thus 
it is clear that, in his opinion, Rs. 1,700 
(babashahi) being' his indebbness to his 
wife in respect of her marriage in 1898, 
he discharges it by the present of these 
two houses conveyed to her under a re- 
gistered instrument. That, I should say, 
is the true construction of the document 
and sufficiently explains why we do not 
feel ourselves bound by the finding of 
fact in the Courts below on the point of 
consideration as it was presented and 
understood by those learned Judges. 

Next, there is a point of adverse pos- 
session upon which again there are con- 
current findings of fact agodnst the ap- 
pellant, that is to say, the learned Judges 
believed that the facts they found were 
conclusive against her present claim. 
Now if wa look at the form of the plaint 
itself, we see at once that it is an ex- 
tremely crude and inartificial document. 
What the plaintiff says is that she is the 
owner of this property and that she has 
been dispossessed of it somew'here in 
November 1911, shortly after her hus- 
band’s death, by the defendants. In that 
form the suit appears to be a suit governed 
by Art. 142 of the Schedule bo the Limi- 
tation Act, and in all cases of tlaat kind 
the onus falls first upon the plaintiff al- 
leging dispossession, and by implication 
therefore possession, to prove possession 
within the statutory period. Bub if we 
look to what was evidently the plaintiff s 
real meaning, taking the whole of her 
plaint in connexion with the document 
of 1898 annexed thereto. I think it is 
perfectly clear that every fact, found as 
a fact and rigorously separated from 
mixed inference, is entirely consistent 
with the plaintiff's allegations through- 
out. She has contended that under the 
deed of 1898 her husband sold to her, oc 
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gave to her, as I prefer to say, both his 
residential bouses Nos. 603 and 601 
standing side by side, and that fiotn Hint 
time onwards until 1911 she linl the use 
and enjoyment of both of them. It is 
common ground that she has resided in 
house No. 604 and the finding of fact in 
both Courts— if indeed the Court of ap- 
peal directed its attention to this point, 
which I doubt — is that the plaintiff's 
husband Rasul resided in house No. 603 
up to his death. 

Now we think it would be no violent 
presumption upon that finding of fact, 
having regard to the relationship exist- 
ing between Rasul and the plaintiff, to 
hold that such residence by Rasul w’as 
permissive by and on behalf of the plain- 
tiff, and if that was so, then indeed she 
would prove her ownership by the deed 
of 1893 and thereafter constructive pos- 
session by the permissive residence of 
her husband Rasul in that house up to 
his death in 1911. Why are we to infer 
from the residence of a Mahoraedan hus- 
band in one of the two houses owned by 
his wife with whom, as far as this evi- 
dence goes we must infer, he was on the 
most affectionate terms, that such resi- 
dence was adverse to her right over the 
property? That that right existed is 
proved beyond all doubt by the execu- 
tion of the conveyanco. And nothing 
would be more consistent with normal 
relations in a Mahomedan household 
where the husband had two wives, as 
Rasul had, than that he should have oc- 
casionally availed himself of the other 
house for residence with his other wife 
with the permission of the plaintiff to 
whom he had given both houses in con- 
sideration of marriage. If then we take 
this view, while adopting every realfind- 
ing of fact of the Courts below, we ar- 
rive, without any difficulty, at this con- 
clusion upon the whole case. Whether 
the plaintiff was evicted forcibly as the 
Courts below have thought, she alleged, 
she was, seems to us a matter compara- 
tively unimportant, and yet that is the 
only matter which appears to have en- 
gaged the attention of the appellate 
Judge who disposed of it in a line and a 
half. Upon all the evidence, we think 
that her case throughout was that she 
never had physical possession of house 
No. 603 at all in the sense I mean, that 
she never herself lived therein. 

Upon this incident of violent dispos- 
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session botli tlie lower Courts appear to 
linve thought that she said that the de- 
fendants came to house No. 603 and 
timed her cut of it. What she really 
said was something quite different. She 
said that slio put her head out of the 
window of her own house No. 604 which 
is next door to the other house and re- 
monstrated with them, but without any 
effect. Now that is entirely consistent 
with the view of the case as a whole 
which has commended itself to us, viz.> 
from the execution of the instrument. 
Ex. 69, in this case until the death of 
Rasul the plaintiff’s possession of house 
No. 603 was never more than construc- 
tive, although from that time until the 
death of Rasul there was no interposed: 
adverse possession of any other person. 
Adopting that view and for the reusone- 
which, speaking for myself, I have attemp- 
ted to give in some detail we are of 
opinion that the materials before us are 
sufficient to enable us to dispose of this 
case without a further remand. Before 
concluding perhaps I may mention a 
preliminary objection taken by Mr. 
Desai on behalf of the defendant to the 
substitution of the present plaintiff, Ib- 
rahim, for the original plaintiff Mariam. 
We went into that with some minuteness 
in order to be satisfied that Mariam’s 
estate was fully represented by the pre- 
sent substituted plaintiff, Ibrahim, and 
we are satisfied that Ibrahim is the only 
surviving son of the late Mariam and 
that there are no others who are entitled 
to share in the representation of her 
estate. We therefore thought it unne- 
cessary to direct further inquiry inta 
this matter although the substitution 
was allowed ex parte. Our conclusion 
upon the whole matter is that the plain- 
tiff's claim has been proved and should 
now be awarded with all costs through- 
out. 

Heato7i, J , — I agree. It seems to me 
that when you have a document executed 
and registered such as Ex. 69 in this case, 
there is no need to inquire, and it is 
irrelevant to inquire, about the conside- 
ration. It is a conveyance by a husband 
to his wife with whom he is living and 
expressed to be on account of dower. It 
is not a sale in the ordinary sense. But 
it is proved in the case that on a previ- 
ous occasion the wife had received 
Rs 1,000 of dower or the equivalent and 
that this was the dower fixed as that 
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'which wa'5 to ba paid on tha occasion of 
hor mavriijge. But becau-o this hacl bean 
paid, what is there v^hic^i inv.ilul.ttes 
the document in which the husband con- 
veys the property to his wi^e f u- a dif- 
ferent amount of dowet? It is quite open 
to him to do so and having done so the 
conveyance is a good conveyance: it is in 
substance, however you look at it, a 
deed of gift. The only way in which such 
a document can be set aside is by proof 
of some such circumstances as are indi- 
cated in S. 53, T. P. Act. That indeed 
was the case set up by the defendants in 
this very suit. That attack admittedly 
fails. So I need say no more about it, 
and that attack having failed, I cannot 
see that there is any merit in what else 
has been urged against the deed. What 
has been urged seems to be inspired by 
some idea, to me rather curious, that 
after a man has duly executed a docu- 
ment and had it registered, he can get 
rid of it by showing that he did not in- 
tend it. This seems to me to be in law 
an entirely futile method of proceeding. 
Then as to the point of limitation, I am 
also in agreement with my learned col- 
league. Had the defendants any real 
case of adverse possession, they would, it 
seems tome, have put it forward in their 
pleadings or at any rate have raised it 
in the trial Court and have directed evi- 
dence to that point. But the case did 
not proceed on any issue of adverse pos- 
session. The defendants were content 
to deal with the question of limitation 
as a question involving only Art. 142, 
and, as my learned colleague has shown, 
and as I entirely agree, Art. 142 does not 
bar the plaintiff’s claim. It seems to me 
that to allow the defendants now to sub- 
stitute an attack on a ground of adverse 
possession — and this would involve a re- 
mand of the case — would be an indul- 
gence to them which is not required 
either by law or by justice. So I concur 
in the order proposed. 

G.p./r.k. Appeal allowed. 
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Heaton and Shah, JJ. 

N. F, Markur — Applicant, In re. 

Criminal Revn. Appln. No. 358 of 
1914, Decided on 1st April 1914, against 
order of 1st Class Magb., Igatpuri. 

Criminal Trial — Evidence — Criminal 
breach of trust with reference to certain 
items — Civil liability determined by civil 
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Court — Judgment of civil Court is relevant 
— Complaint should not be proceeded with 
during pendency of appeal in civil case. 

Wheiie the accused is charged with criminal 
breach of trust with reference to certain items 
and the question of civil • liability with respect 
to those items has been determined by a com- 
petent Court, the judgment of that Court would, 
be the best evidence of the civil rights of the 
parties, and hence a relevant fact and admissible 
in evidence. [P 163 C 2) 

The complaint under the circumstances ought 
not to be proceeded with during the pendency 
of the civil proceedings by way of appeal. 

LP 164 C 1] 

Inverarity and R. R. Desai — for Apv 
plicant. 

S. S. Patlcar — for the Crown. 

K. N. Koyaji — for Complainants. 

Shah, J . — The learned Magistrate has 
based his order on the ground that the 
judgment of the civil Court is irrelevant. 
It also appears from his order that he 
was under the impression that the de- 
cision of the civil Court was in favour 
of the accused only partially, that is, 
with respect to certain items only. But 
it is admitted before us that all the 
items in dispute between the parties, 
have been dealt with by the civil Court 
and that the contentions of the accused 
with reference to all of them have been 
found to be correct. Under the circum., 
stances it appears to me that the judg- 
ment of the civil Court is admissible in 
evidence. The accused is charged with 
criminal breach of trust with reference) 
to certain items. It would be certainly 
relevant and important to know what 
the rights of the parties (that is, the 
complainant and the accused) are with 
respect to those items. Where the civil 
liability is determined by a competent 
Court, the judgment of that Court would 
be the best evidence of the civil rights 
of the parties, and, in my opinion, it is 
relevant and ought to have been admit- 
ted in evidence. In this case the exis- 
tence of the judgment in question is 
clearly a relevant fact. 

It is next urged that the accused 
should be discharged on the strength of 
this judgment. It is not a matter how^ 
ever which jve can properly deal with 
on this application. It will be for the 
Magistrate to consider the effect of the 
judgment on the case, and to deal with 
the accused’s application to discharge 
him. We are informed however that 
the complainant has preferred an appeal 
to this Court against the decree of the 
First Glass Subordinate Judge of Nasik; 
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and it is suggested on behalf of the pro- 
secution that the further proceedings 
on the pending complaint be stayed 
during the pendency of the civil appeal. 
The learned Counsel for the accused 
accepts this suggestion. Under the cir- 
cumstances it is quite clear that the 
complaint ought not to be proceeded 
with during the pendency of the civil 
proceedings by way of appeal. I there- 
fore, set aside the order of the lower 
Court, and direct that the proceedings 
bo stayed during the pendency of the 
appeal filed by the complainant. 

Heaton, J . — I concur in the order pro- 
posed. 1 would just like to add a word 
or two on the very important matter of 
the admissibility of the judgment of the 
civil Court I hold undoubtedly that it 
was admissible, and for this reason: If 
we are to administer justice as a civi- 
lized countiy, if we are to avoid those 
conflicts between civil and criminal 
Courts which ordinarily must be fraught 
with evil and can produce no good, if, 
in short, we are to make the actual ad- 
ministration of justice in this country 
bear a proper relation to that which we 
profess it to be, then wo cannot have 
criminal Court trying over again mat- 
ters which have been thoroughly dealt 
with and finally decided by a civil Court 
of competent jurisdiction. It may be 
that to this principle there would be 
rare exceptions founded on, possibly, 
the discovery of new, cogent and impor- 
tant evidence. But ordinarily that prin- 
ciple must prevail, and if that principle 
must prevail, then it is a matter of the 
first importance, of the very highest re- 
levancy, to show to a criminal Court 
that the matter which the criminal 
Court is asked to adjudicate on has 
already been fully dealt with by a civil 
Court. That is all it was proposed to 
do in this case by the production of the 
judgment of the civil Court, and, I 
think, it was undoubtedly relevant and 
of the every highest importance. It was 
so however not for the purpose of pro- 
ving or disproving facts in dispute in 
the case but for the purpose of enabling 
the Magistrate to decide whether he 
should or should not exercise the dis- 
cretion given him by Cl. (2), S. 253 
Criminal P. C. 

G.p./r.k. Order set aside. 
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Scott, C. J. and Heaton, J. 

Bombay and Africa Steam N avigation 
Co., Ltd. — Defendants — Appellants. 

V. 

Ajum Goolam Hoosein and others “ 
Plaintiffs — Respondents. 

Original Civil Jurisdiction Appeal No. 
54 of 1915, Decided on 26th January 
1916, from decree of Beaman, J. 

Contract — Construction — Apart from spe* 
cial condition in charter party shipowner is 
entitled to charterer for damages to cargo 
occasioned by bad stowage or improper and 
insufficient dunnage — Conflict between 
terms of charter party and bill of lading — 
Former prevails. 

Under the general law, and apart from special 
conditions in a charter party, the shipowner is 
liable to the charterer lor the damage to cargo 
occasioned by bad stowage or improper and in- 
sufficient dunnage, and this prima facie liability 
is not modified by the nomination of the steve- 
dores by the charter oiot by a clause in the 
charter party that stevedores are to be employed 
at current market rates not exceeding thoowner'a 
contract rale. [P 166 0 1] 

Where a charter party contains the above pro- 
vision, stevedores chosen by the charterers are to 
be the agents and paid servants of the shipowner 
in loading the cargo : Harris v. Best llyUg & 
Co., (1892) G8 L, T. 76, Bef. [P 165 C Ij 

Whore there is a difference or conflict between 
the terms of the charter party and the bill of 
lading, the former prevails. [P 165 C 2] 

Where the charter party provides that the 
charterer shall be entitled to all sweepings and 
shortage occasioned by escape from the bags at 
the port of discharge, effect must be given to it,- 
and the shipo^^ nor cannot seek protection in a 
condition in the bill of lading which renders the 
ship immune against loss or damage caused by 
insufficient packing and torn, weak or fragile 
bags and say in defence that the shortage was 
caused by the charterer’s negligence. [P 165 C 2] 

Where, under the terms of a charter party, all 
the sweepings are to bo delivered to the char- 
terer, the shipowner cannot apportion them bet- 
ween the charterer and other shippers to whom 
the former had let out cargo space in proportion 
of the quantity owned by each of them. Their 
contract is with the charterer who is entitled to 
all the sweepings. [P 165 0 2] 

Jinnah and Davar — for Appellants. 

Kanga and Aloes — for Respondents. 

Scott, C. /. — This is an appeal from 
the judgment of Beaman, J., in a suit in 
which the plaintiffs are the charterers 
and the defendants are the owners of the 
steamer Abydos, which was chartered to 
carry a cargo of rice from Burma to 
Bombay. In the main there are two 
questions which have to be decided. The 
first is the question of dunnage and the 
alleged damage caused by insufficient or 
improper laying of dunnage, and the 
other is the question of shortage and 
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sweepings. Dealing, first, with the ques- 
tion of dunnage, the charter party pro- 
vides : 

*'nothiDg herGin contained shall exempt th 
shipowners from liability to pay for damage to 
cargo occasioned by bad stowage, by improper or 
insufficient dunnage or certain other specific 

causes, 

and at the end of the charter party it is 
expressly provided that the charteiers 
stevedores at the loading port are to be 
employed at current market rates but 
not exceeding the owners’ contract rate, 
and all mats and requisite dunnage to 
be provided by the steamer. The ques- 
tion is, in the first place, as a matter of 
law, who is to be responsible for impro- 
per or insufficient dunnage for the pro- 
tection of the cargo upon the voyage. 
Apart from the concluding clauses of the 
charter party to which I have just re- 
ferred, there can be little doubt that the 
shipowners would be liable to pay for 
the damage to cargo occasioned by bad 
stowage or improper or insufficient dun- 
nage, and the question is whether their 
prima facie liability has been modified 
by the clause as to the charterers steve- 
dores at the loading port who are to be 
employed at rates not exceeding the 
owners’ contract rate. The learned Judge 
upon the authority of Hari’is v. Best- 
Ryley & Go. (l) has come to the con- 
clusion that upon the terms of the. 
charter party stevedores chosen by the 
charterers were to be the agents and paid 
servants of the shipowners for the pur- 
pose of discharging the duty of the ship- 
owners in loading the cargo, and in this 
conclusion we agree. 

The question of fact; remains whether 
the damage was or was not caused by 
improper laying of dunnage as found by 
the learned Judge. Now upon that 
question there is a conflicting evidence 
of two marine surveyors, and we also 
have the evidence of the Farsi purser of 
the ship who only speaks as to the cargo 
stowed under his personal supervision. 
The learned Judge has ccme to the con- 
clusion that damage to a certain specified 
extent was caused by the improper lay^- 
ing'of the dunnage at the port of loading, 
and after considering the evidence and 
the arguments of the learned counsel for 
the appellants, we have come to the con- 
clusion that the learned Judge is right. 
Therefore, with regard to the dunnage 
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the appeal fails. The remaining question 
regarding shortage and sweepings is not 
so simple. The facts are that rice was 
shipped at the port of loading not only 
by the charterers, but by other shippers 
to whom the charterers in pursuance of 
the terms of the charter party to that 
effect leased out a portion of the cargo 
space. The nee shipped was mostly 
Nakranji rice shipped F. 0. B. at the 
rate of Bs. 7-15-6 per bag, while a cer- 
tain portion of the rice shipped was 
Larool rice shipped F. 0. B. at the rate 
of Rs. 6-15-0 per bag. The bags of rice 
shipped by the charteres, as the bills of 
lading state, were in apparently good 
order and condition and were to be deli- 
vered, subject to the exceptions and con- 
ditions specified, in the like good order 
and condition from the ship s tackles, 
showed upon discharge at the port of 
destination a shortage amounting to bet- 
ween 383 cwts. and 400 cwts. The sweep- 
ings of rice lying loose in the ship after 
discharge amounted to about 575 cwts., 
and it is therefore obvious that a certain 
portion of the sweepings cannot have 
escaped from the bags shipped by the 
charterers and must be attributable to 
other bags shipped by persons to whom 
the charterers had let cargo space. The 
bills of lading contain two provisions 

which are material. 

The first is the general exception which 
includes, among other conditions, in- 
sufficiency of wrappers and package and 
all injury to the same and all damage 
arising from other goods by stowage. 
There is also a special condition that the 
ship is not responsible for loss or damage 
caused by insufficient packing, torn, 
mended, charted, weak or fragile bags 
and bagging wrappers nor for usual and 
reasonable wear and tear of packages. 
If therefore the bills of lading were the 
only teat of the liability of the ship- 
owners, it can hardly be doubted that on 
proved facts the shipowners would not 
be liable to any shippers in respect of 
shortage occasioned by an escape from 
the bags. But the prevailing contract, 
where there is a conflict of provisions as 
between the shipowner and the charterer, 
is, it is conceded by counsel for the ap- 
pellants, the charter party. The charter 
party has two provisions which are rele- 
vant to the question. It provides that 
the steamer is to be responsible for any 
proved shortage, We take the proved 
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shortage to be 383 to 400 cwts., and ap- 
parently at the trial it was stated that 
it might be taken to be 400 cwts. The 
charter party also provides that all 
sweepings are to be delivered to the 
charterers at the port of discharge and 
therefore although the shipowners might, 
as against the shippers who could only 
rely on the bills of lading, appeal to ex- 
ception 28 to absolve themselves from 
liability for shortage, they could not 
su'icessfully plead it as against the char- 
terers in respect of the gcods shipped by 
them, for by the charter party they are 
to be responsible for any proved short- 
age. 

It is contended that if both the provi- 
sions of the charter party are applied in 
favour of the charterers as was done in 
the lower Court, the result is that char- 
terers in efiect are paid twice over. First 
of all, they get the value of all the 
sweepings in the steamer, and, secondly, 
they get the value of the goods found 
short. The argument was that the ship- 
owners ought to 1)6 allowed to collect the 
sweepings and when it is found that cer- 
tain bags do not contain the quantity 
shipped, they sliould be allowed to allo- 
cate to the bags which contain a short 
quantity a proportionate part of the 
sweepings collected and in this way jus-' 
tice would be done. Manifestly however 
such a procedure would give rise lo great 
ditliculties in any caso where sweepings 
weie not of one quality of rice and where 
they were not, as in almost every case 
they could not be, uncontaminated or 
undeterioiated by lying on the deck dur- 
ing the voyage. Therefore, a rough and 
ready arrangement appears to have been 
made in the charter party that all sweep- 
ings aie to fce delivered to the charterers 
at the port of discharge. That is the 
agreement and if the argument on behalf 
of the appellants were correct, the ship- 
owners would be allowed to say ; 

We will not deliver all the sweepings as wo 
have agreed to deliver them but wo will only 
do.ivor a proportionate part of the sweepings, 
namely, 400 cwts., and the other sweepings wo 
will appropriate for compensation to the other 
shipowners, and wo will not be responsible to 
you as we have agreed in the charter partv for 
any proved shortage because wo will have made 
up tbo shortago by sweepings/^ 

The answer is that that is not the con- 
tract. It appears to us for that reason 
that the learned Judge is rigiit and that 
the judgrnettt of tlio Court below must 
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be affirmed and the appeal dismissed 
with costs. 

G.p./r.k. Appeal dismissed. 
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Batchelor, Ag. C. J. and Shah, J. 

Baoji Fakira and others — Defendants 
— Appellants. 

V. 

Dagdu Hanmata Mahar and others — 

P lain i iff s — Respondents. 

Civil Appeal No. 46 of 1915, Decided 
on 24th August 1916, from order of 
First Class Sub-Judge, Nasik, in Appeal 
No. 297 of 1913. 

(a) Jurisdiction — Civil Court — If 
to be withdrawn must be withdrawn by un- 
ambiguous words. 

The jurisdiction of civil Courts, if it is to be 
withdrawn, must be withdrawn by clear words 
and not by doubtful inferences: SBom 25, Bef. 

[P 1C7 C 1] 

(b) Bombay Hereditary Offices Act (Bom. 

3 of 1876), S. 64 (a) — Empowers a Collector 
dars but does the names of individual vatan- 
to register not empower him to determine 
who are vatandars 

Section G4 (a), Hereditary Offices Act, merely 
empowers u Collector to register the names of 
individual vatandars as holders of the office, and 
docs not confer a power to determine who are 
vatandars. [P 167 C 1] 

It is competent to a civil Court to grant a 
dcclaintion that plaintifls are vatandars of a 
mbarki vutau. [P 167 0 1] 

W. B Bradhan — for Appellants. 

D. C. Virkar—iox Respondents. 

Jxidgment. — The only question in- 
volved in this appeal is whether the 
lower appellate Court was right in its 
view that it is competent to the civil 
Court to grant a declaration that the 
plaintids are vatandars of a mbarki 
vatan. In our opinion the lower appel- 
late Court was right. It is conceded that, 
as numerous decided cases show, no 
objection could be offered to the civil 
Court’s making such a declaration in 
the case of plaintiffs claiming to be 
vatandars of a kulkarniki or a patilki 
vatan. But it is urged on behalf of the 
present appellants that the same rule 
does not hold in regard to the mhaiki 
vatan, and the reason is that the kul- 
karniki and the patilki vatans are regu- 
lated by Ss, 25 and 36. Hereditary Offices 
Act, which sections, occurring in Part 6 
of the Act do not apply to the case of a 
mbarki vatan. This kind of vatan, pro- 
ceeds the arguments, is governed by 
Ss. 63 and 64 which constitute Part 10 
of the Act; and by S. 64 it is provided 
that the power of deciding who are the 


1916 


Santos v. Pinto (Beaman, J.) 

vatandars of these inferior village vatans 
is vested in the Collector. But the only 
jsupport which can be discovered for 
this contention is to be found in Cl. (a), 

S. 64, and that clause goes no further 
than to say that, subject to the general 
control of Government, the Collector is 
empowered to register the names of in- 
dividual vatandars as holders of the 
, office. But the distinction between the 
power to register the vatandars and the 
power to determine who are the vatan- 
,dars to be registered seems obvious, and 
S. 64 says nothing on the point as to 
where the power to determine the vat- 
andats is to reside. That being so, there 
is no reason to think that this power is 
withdrawn from the jurisdiction of the 
civil Court. For that jurisdiction, if it 
is to be withdrawn, must be withdrawn 
by clear words, and not by doubtful 
inferences. This conclusion is confirmed 
|by West, J.’s decision in Bamchandra 

^Dabhollcar v. Anant Sat Shenvi (l). _ 

It is true that, as an accidental cir- 
cumstance, the vatan there under con- 
sideration happened to be a gavki or 
patilki vatan. That accident however 
had no influence upon the decision, 
which proceeds generally to consider 
the case of all vatans, and the learned 
Judge observes that the discretion of the 
Collector comes into play only after 
lihose who are to be its subjects have 
been determined. That case was decided 
in 1833, and has ever since been consis- 
tently followed. It seems to us not a 
probable supposition that West, J., and 
all succeeding Judges have overlooked 
the provisions of S. 64 of the Act. On 
these grounds we think that the lower 
appellate Court’s decision is right and 
this appeal is dismissed with costs. 
g.p./r.k. Avve al dismissed. 
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Beaman, J. 

■iJai'olina Dos Santos Plaintiff. 

V. 

Dominic Joseph Pinto Defendant. 
Original Civil No. 994 of 1915, Decided 

on 3rd July 1916. c m 

(a) Succession Act (10 of 1865). S. 10 
Sssence ot Domicile of choice is that the 
residence should be intended to be per- 
manent. 

Under S. 10, Succession Act, it is of theessence 
of the acquisition of a new domicile or a domi- 
cile of choice that the residence should be in- 


tended to be pormanent, that is to say, a man 
makiog the choice should mean it to be final and 
definitely intend quatenus in illoexuere putriam, 
to end his life in the ro.-idence which he has t^us 
chosen, in a new place or country. LP 1''*^ 

(b) Succession Act (1865), Ss. 7 to 13 
Domicile of origin is that where a per- 
son is born and follows the domicile of the 
parents — By the abandonment of domicile or 
choice, Domicile of origin revives— But for 
such abandonment it should be in fact 

also in intention that it is to be final-If it 

falls short of one of these factors Domicile 
of choice, persists and Devolution of estate 
would be according to the Law of the Domi- 
cile of choice. 

The domicile of origin is that which a person 
acquires at his birth from his parents and fol- 
lows the domicile of the parents. It is not 
necessarily in itself local, that is to say, mere y 
the place of birth. The domicile of origin once 
ascertained in law clings and adheres to the 
person, until he chooses to divest himself of it 
by substituting a domicile of choice for the 
domicile of origin. The domicile of choice is 
acquired by a combination of fact with intention. 
The fact is residence, and the intention is that 
tbe residence should be permanent. The domicile 
of choice can be discarded as easily as it can be 

acquired bv a fact and an intention, namely, the 
fact of abandoning the residence, accom panied 
by the intention that that abandonment shill 
be final, and upon the abandonment of one 
domicile of choice without the acquisition of 
another, the domicile of origin revives proprio 
vigoie and without tbe need of any further act 
or intention on the part of the per=-ou. Just as a 
domicile of choice is easy to acquire, so it is as 
easy to abandon. But for its abandonment two 
tiling'^ are necessary, the abandonment in fact 
and the intention that that abandonment shall 
be final and permanent. If with that inlention 
clear in his mind, a man should fail actually to 
abandon his domicile of choice and die before 
thus far giving effect to his intention, the result 
would be that the domicile of choice would 
persist and the distribution of his 

Lve to be govei-nea by it [P 160 G 2; P 1 iO C 2] 

It is not necessary for the abandonment inas 
the person abandoning should effectually resume 
his domicile of origin, that is, should physical y 
reappear at the domicile of origin before he could 
divest himself of the domicile of choice. The 
moment he quits tbe domicile of choice, the 
domicile of origin revives proprio 
though he dies on the journey ^ .’fJ 

Duration of residence has nothing to do ‘with 

the complete acquisition of a domicile of 
In the absence of express declaration it is naraiy 
Dossibleto infer from a mere residence for au 
iudefinite period but ^ definite purpose an 

inten ion permanently to abandon the 

not possible to enumerate the iudicia of 
an intention to make a residence a permanent 
home, nor can there bo any question ^ 
degree of clearness with which such an intention 
must be made out It cannot be proved more or 
less clearly. In every case it is a pure question 
of fact which must be answered upon the evi- 
dence laid before tbe Court. Andlheiecanbe 
no better evidence than ihe man’s staternent o} 
intention, if it can be proved. [P O 1) 
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The onus is upon the parson alleging that a 
man has acquired a domicile of choice to prove 
that he had that intention. [P 174 C 1] 

In the absGDco of intention either way, the 
long durat 'on of residence in a foreign country 
terminated by death may be a good ground for 
inferring that, synchronously with the com- 
mencement of that residence, there had been an 
intention of making the residence permanent. 
Inferences of that kind may be rebutted by facts 
which w'ould explain the duration of residence 
compatibly with an intention to return to the 
domicile of origin and the law leans very strongly 
in favour of the retention of the domicile of 
origin. \\ here there are no declarations of inten- 
tion either way, Courts would be slow to infer 
from the mere fact of residence, however pro* 
traded it may be, the intention requisite to 
complete the substitution of the domicile of 
choice for that of origin. [P 17l C 2; P 175 C 1] 
Plaintiff’s husband, a Goanese, who was born 
in (»oa, settled in Bombay in his fourteenth year 
for purposes of trade and conducted a flourishing 
business there till his death in his seventy- 
second year. During this period he visited Ooa 
only four or five times, though ho intended to 
retire and si^end his closing years there. He 
made a will in Bombay whereby he bequeathed 
Rs. 7 a month to plaintiff for her life. In a suit 
by plaintiff for a moiety of the estate under 
Portuguese Law : 

ndd ; that plaintiff's husband had, despite 
his intention to return to Goa, acquired a domi- 
cile of clioice in Bombay and that the devolution 
of his e.stata was therefore governed by the pro- 
visions of the Indian Succession Act : Bruce v 
Rrrrcc, {17y0) 2 /io.-?. 2-20 h ; lluntly {Mar- 

chione^d V. OadicU, (1910) AC 60 ; 52 Cal 631 * 
Cockrell V. CochrcU, (1860) 2b L f Ch 730, In 
ihe-CoofU of naffinel (1803), 32 TJ 7' C 203 • 
Jure Steer, (1853) 3 U N 5U1 and iPinuHs v! 
Attorney Cencrnl, (1901) .IC 287, Itef. 

LP 177 C 1] 

Vacha and Mulla—iov Plaintiff. 
Bahadurji, StrcDigyna)!, 21, J. Mehta 
and Wadia for Defendants. 

Judgment —Tho plaintiff sues the do. 
fondants as heirs and representatives of 
the deceased Pascoal Pinto, on the 
ffround that at tlio date of hor marriage 
witli the said Pascoal I’into ho was a 
domiciled subject of (4oa in Portuguese 
Im!ia and that, hoi n^* so, their rnaniage 
with all its legal incidents must be 
governed and determined by the law of 
Portugal. This being done, she alleges 
that certain rights will then be adjudged 
due to her, and seeks to recover acc'or- 
dingly. Defendant 3, one of her step- 
sons, supports her case in the main and 
contends on his own behalf, that at the 
date of the marriage of his mother with 
the deceased Pascoal Pinto, Pascoal 
Pinto was a domiciled subject of Goa in 
Portuguese fndia and that in like manner 
with tlio plaintiff he, defendant 3, was 
entitled to certain rights and benefits 
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under the Portuguese law. The defence 
is that Pascoal Pinto was, at the time of 
his two marriages, with the mother of 
defendant 3 in 1871 and with the plain- 
tiff in 1903, a domiciled subject of Bri- 
tish India and that in consequence none 
of the rights or reliefs claimed by the 
plaintiff or defendant 3 can be awarded.. 
In this state of the pleadings it was 
agreed that the question, whether Pas- 
coal Pinto was at the dates of his mar- 
riages subject to the law of Portugal, or,, 
being a domiciled British Indian subject,, 
subject to that of British India, was first 
to be inquired into and decided. 

Although I understand that defendant 
D upon whom the burden of the defence 
has rested, does not admit that the 
domicile of origin of his father Pascoal 
Pinto was Portugnese, ho has neverthe- 
less accepted the onus of proving that 
Pascoal Pinto acquired as his domicile- 
of choice a British Indian domicile be- 
fore and at the dates of his two mar- 
riages. And upon this question of fact a 
considerable amount of evidence has- 
been laid before the Court on both sides- 
With the energetic assistance of the 
learned counsel for defendant 1 and 
plaintiff, I have made the trial of this 
question an occasion for studying with 
some minuteness the course of the law 
of domicile in the Courts of England 
from the case of v. Bruce (1) to that 
of lluntly {M archioness) v. Gaskell (2)^ 
The dicta of the most eminent writers 
and commentators on this branch of the 
law of nations have also been fully con- 
sidered. The result of any such com- 
prehensive survey is, in the first place,, 
to leave an impression upon the mind 
that the law of domicile is extremely 
complex, recondite and in need of elabo- 
rate and constantly over-elaborated de- 
finition. It is hardly too much to say 
that a study of the leading cases on this- 
subject reveals too often what appears- 
to mo much confusion of thought and 
almost always that great superfluity o£ 
verbiage which is the curse’of case-law^ 
There can however be little doubt that 
the attitude of the Courts in England 
towards the underlying principle of the 
law of domicile has undergone some 
slight change during the century under 
review. Not so much a change perhaps 
as to what really is required to consti- 

1. (1790) 2l3^Yul 229n=126 E Rl26P 

2. (1906) A 0 66=76 L J P 0 1. 
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tute a change of domicile as with regard 


to the determining criteria for deciding 
whether those requisites have or have 
not been complied with in any given 
case. 

Leaving out of consideration any ano- 
malies and complications which may 
properly be referable to the views held 
by the Courts at one time regarding the 
peculiar character of the East India 
Company and the legal consequences of 
accepting service under it, it still seems 
to me to be clear that in cases such as 
those of Bruce v. Bruce (l) and many 
which followed it learned Judges thought 
that it was quite sufficient to have evi- 
dence that a person had taken up a 
habitation in a country other than that 
of his country of origin with the 
intention of remaining in that new 
country for an indefinite period to con- 
stitute this latter country his domicile 
of choice. Yet a very little examina- 
tion of the law of domicile from its 
origin in the civil law and through all 
the process of its moulding and exposi- 
tion by the English Courts should show, 
I think, that it rests upon extremely 
clear and simple fundamental principles. 
And if those principles had been in- 
variably adhered to without one Judge 
after another and one eminent jurist 
after another endeavouring to improve 
upon them by definition after definition, 
I cannot myself understand how it ever 
could have been thought and indeed so 
frequently said in the highest tribunals 
in England that the topic of domicile 
regarded merely as a topic of law was 
one of great legal difficulty. It is only 
because of this unwearying desire to add 
in every case by some new definition, 
precision and clarity to what in itself 
has always seemed to me quite clear 
and precise, and in such processes, often 
confusing, not only that which is needed 
to understand the principle, but what 
are supposed to be useful rules of guid- 
ance in applying that principle to any 
set of given facts which happen to be 
interesting to the trying Courts, that 
the subject has now acquired its surface 
air of complexity and difficulty. 

Let us go to the beginning and see 
what is contained in and for that matter 
exhaust the legal notion of domicile. 
The domicile of origin is that which a 
person acquires at his birth from his 
parents and follows the domicile of the 
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parents. It is not necessarily in itself 
local, that is to say, merely the place of 
birth; but it is seldom indeed that the 
determination of the origin of domicile 
has given rise to practical difficulty. In 
all the long array of cases I have studied 
during this trial, I think, it is only in a 
recent Calcutta case, Bonnand v. Emile 
Charriot (3), decided by a single Judge, 
that the question of domicile of 
origin was of primary importance. The; 
domicile of origin once ascertained 
in law clings and adheres, to use 
favourite judicial terms to the per- 
son until he chooses to divest him-| 
self of it by substituting a domicile ofj 
choice for the domicile of origin. The 
domicile of choice is acquired by a com- 
bination ‘of fact with intention. Thei 
fact is residence, and the intention isj 
that the residence should be permanent. | 
If we bear in mind that the domicile of; 
choice can be discarded as easily as iti 
can be acquired by a fact and an inten- 
tion, namely, the fact of abandoning the 
residence acompanied by the intention 
that that abandonment shall be final, 
and that upon any such mere abandon- 
ment of one domicile of choice without 
the acquisition of another, the domicile 
of origin revives proprio vigore and 
without the need of any further act or 
intention on the pait of the person, we 
shall have fully exhausted all the legall 
contents of this much vexed and muchj 
discussed legal notioo. The multip]ica-| 
tion of terms in the innumerable defini- 
tions to be found in the writings of 
jurists and the judgments of Judges, to 
which I have already referred as usually 
happens in such cases only results in 
further clouding rather than dealing up 
the notion being analysed, for it is clear 
as a matter of logic that the more terms 
are given to definitions the more doors 
are opened to further dialectic disputes; 
and the best definition is that which 
contains the fewest terms provided 
they*are sufficient and decisive. 

It is only upon one term virtually in 
the whole of this legal notion of domi- 
cile that any ambiguity can arise and 
no doubt the ingenuity of lawyers has 
made the utmost of it; and that term, 
of course, applies to the character of a 
domicile of choice and is to be given to 
the intention which along with the fact 
of residence completes the domicile o f 

3. (1905) 32 Oal 631. 


170 Bombay 

choice in the eye of the law; that is to 
say the intention must be to make the 
domicile of choice in fact a residence 
and in intention a permanent residence. 
The difficulty to be found in some of 
the ca?es lies in the substitution, at one 
point or another in the legal history of 
this doctrine, of indebnite duration for 
permanence. It was then held sufficient 
to make out a good domicile of choice to 
prove that a man had taken up his 
residence in a country other than that 
■of his domicile of origin for an indehnite 
period, say, for such a period as would 
enable him to make his fortune. If A 
being English by origin goes to France 
saying; "I intend to remain there till 
I have made my fortune and then re- 
turn to England,” it is clear as a matter 
of plain logic that no Court ought to 
hold that he had abandoned his domicile 
of origin and substituted for it a domi- 
cile of choice; because while it is true 
that he might never make his fortune in 
France and therefore might remain 
there till he died, yet it is as true that 
ho might make his fortune in six months 
and having expressed his intention to 
return to his domicile of origin when 
that had been done, there could never 
have been any intention of permanently 
abandoning the domicile of origin or 
permanently making his home in the 
domicile of choice. 

Yet ill cases like Bruce v. Bruce (l), 
where the intention was throughout 
clearly expressed, namely, a wish to re- 
turn to the domicile of origin, and pecu- 
liarly in such cases as Cockrell v. Cock- 
rell (4), where the domicile of choice 
had clearly been selected for no other 
purpose than that of trade, the Judges 
seem to have had little hesitation in 
coming to the conclusion that because at 
the time of taking up their habitations in 
Calcutta, Bruce and Cockrell could not 
put a definite limit upon their sojourn 
there, this constituted a domicile of 
choice by residence accompanied by an 
intention that that residence should be 
permanent. What was probably really 
meant in all cases of this kind was that 
a person leaving his domicile of origin 
and making his residence in another 
country for a period entirely indefinite 
might be shown to have intended!, eitiier 
at the commencement or at any time 
during the currency of that residence, 
"4 .“(IbGC) 25 LTch 7 dOl ' 
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to have made it permanent, and 
entertaining any sueh intention at any 
moment of time in combination with the 
fact of residenee would, no doubt, con- 
stitute an abandonment of the domicile 
of origin and an acquisition in substitu- 
tion for it of a domisile of choice. What 
appears to be the difficulty in such cases 
as those I have referred to is that in the 
absence of express declaration, it is hardly 
possible to infer from a mere residence 
for an indefinite period but for a definite 
purpose an intention permanently to 
abandon the domicile of origin. It is 
clear that in the like set of facts with 
the addition of express declarations to 
the contrary such as were to be found in 
Bruce's case (l), the conclusion drawn by 
the Courts of Scotland and England must 
be thought in logic however good in law, 
to be somewhat defective. It might ba 
open to a Court to infer an intention 
from facts laid before it in the absence 
of any declaration either way; but with 
a declaration distinctly negativing the 
intention to remain there permanently, 

1 think, if the Courts have nevertheless 
found that intention from the facts, it 
must be referrable to some other explana- 
tion than any which I so far have been 
able to discover. 

But this much is clearly a part of the 
law of domicile, as I have already said, 
that a person may abandon his domicile 
of origin and acquire a domicile of choice 
absolutely good in the eye of the law and 
retain that domicile of choice as long as 
he pleases and may then again change 
his mind and determine either to sub- 
stitute another domicile of choice for 
that which he means to abandon, or to 
resume his domicile of origin. I use the 
word “resume” rather reluctantly here, 
because, its use at least in one case has, 
I think, led to a decision which can 
hardly be good law. It is important 
however never to lose sight of this, that 
just as a domicile of choice is easy to 
acquire, so it is as easy to abandon. But 
for its abandonment two things are 
necessary the abandonment in fact, and 
the intention that that abandonment 
shall be final and permanent. A man 
having acquired a domicle by choice may, 
after many years, turn home-sick and 
decide to abandon his domicile of choice 
and again accept his domicile of origin. 
But if with that intention clear in his 
mind he should fail actually to abandon 
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his domicile of choice and die before thus 
far giving effect to his intention, the 
result would be that the domicile of 
choice would persist and the distribu- 
tion of his estate would have to be 
governed by it. 

In the case of In the goods of Raffejiel 
(5), which so eminent a jurist and com- 
mentator at Dicey declares to have been 
well decided, with the greatest deference 
both to the learned Judge, Sir C. Cress- 
well, who decided the case, and to 
Mr. Dicey, I think it is easily demon- 
strable that the decision was wrong and 
as easy to show how it came to be wrong. 
The facts there were that an English 
woman, whose domicile of ' origin was, 
of course, English, married a Frenchman 
and so acquired, by operation of law, a 
French domicile. After her husband s 
death, she made up her mind to abandon 
her French domicile and again accept 
her domicile of origin. With that inten- 
tion in her mind she actually did aban- 
don her French domicile in Dunkerque 
and got as far as Calais, where she w'ent 
on board an English steamer, but being 
taken ill, she had to land and return to 
Dunkerque, and the illness never leaving 
her, died there. This was as clear a case, 

I think, as any case ever could be of a 
de facto abandonment of a domicile of 
choice accompanied by an intention never 
to return to it. 

It may be conceded that throughout 
the trial no question whatever was made 
of both these facts. Therefore in law 
Mrs. Raffenel had completely divested 
herself of her domicile of choice the 
moment she quitted her residence at 
Dunkerque with the intention of never 
[returning to it. But Cresswell, J., ap- 
pears to have thought that as a person 
icannot be without a domicile, it was neces- 
| 8 ary for her to have effectually resumed 
her domicile of origin, that is to say, to 
have landed in England before she could 
divest herself of her domicile of choice. 
But nothing is clearer in the law of domi- 
cile than that the moment the domicile 
of choice is abandoned, the domicile of 
origin revives proprio vigore and without 
the need cf any intention or further act 
lOn the part of a person; for example, if 
Mrs. Raffenel, instead of intending to 
return to England and taUe up her abode 
there, at the time of her leaving Dunker- 
UU0 meant to make a voyag e rbund the 
5 . (1863) 32 L J P 0 2C3=3 Sw & Tr 49. 


world in quest of some other place! 
which might be pleasing to her and 

died on that voyage, say. at the Canary 

Islands, there would be no question of 
any resumption, in the sense in which 
Sir C. Cresswell used that word of 
the domicile of her origin. Yet it is 
equally certain that no lawyer would 
have been found to make, and no Court 
to listen to, such a contention as that 
at the date of her death, having aban- 
doned the domicile of choice, she 
not subject to the domicile of origin, 
and the value of Mr. Dicey’s comment 
upon the case is somewhat discounted 
by finding that he brackets with it such 
a case as that of In re Steer ( 6 ). Now 
there is absolutely nothing in common 
between the two cases. What was found 
in the case of Steer ( 6 ) was that, 

although the man expressed his desire 
of retaining his English domicile, m 
point of fact he had acquired a German 
domicile and had never had any inten- 
tion whatever of abandoning it, nevm- in 
fact had abandoned it, and died in Ger- 
many. All that there was to say for 
bis English domicile was that he ap- 
pears to have been under the mistaken 
impression that he could have two domi- 
ciles at once. Such a view was natu- 
rally rejected by the Courts, and, as the 
facts were found as I have stated them 
to be, it is clear that the case does not 
resemble the case of In the goods of 
Roffenel ( 5 ) in any material point, and 
was decided upon quite a different 
ground. Steer was found to have a 
domicile of choice and never to have 
abandoned it. Mrs. Kaffenel was found 
to have had a domicile by operation of 
law, which in point of fact she did 

don and intended to abandon, but it 

was thought that as she had intended 
also to return to her native land, beloie 
she could divest herself of her foreign 
domicile, it was necessary that 10 fact 
as well as in intention she should set 
foot on her native shores. Steer never 
had any intention of abandonmg is 

domicile. Mrs. Raffenel 
Courts thought that she had failed, fully 
and to the satisfaction of the law, bo 
carry it out. That the latter view was 
wrong I have not the least doubt. 

These, then, are some of the principal 
points of interest which have struck me 
in a review of the whole case-law ana 


6. (1858) 3 H & N 694=28 L J Ex 22. 
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tnosfe of the authoritative writings of the 
jurists upon this subject. Perhaps the 
best definitions of ‘^domicile” are those 
of Vattol and Savigny, though I think 
they are, certainly the last, too over- 
loaded with terms; and for all practical 
purposes I do not see how a “domicile 
of choice” can be better defined than it 
is by Lord Halsbury in Winans v. At- 
torneij -General (7) as a permanent home, 
that is to say, a naan, who takes up his 
residence in a place other than that of 
his domicile of origin, makes it his domi- 
cile of choice, if he intends that it 
should be his permanent home. And 
the same simplicity and clarity are ob- 
tained by our own legislature in S. 10, 
Succession Act, where it is said that a 
man acquires a new domicile by taking 
up his fixed habitation in a country 
which is not that of his ’domicile of 
origin. Here, no doubt, the term “fixed” 
is not quite so definite as the word 
permanent” but it certainly has the 
same meaning in this context; and it is 
of the essence of the domicile of choice 
that the residence should be intended to 
he permanent, that is to say, a man 
making this choice should mean it to be 
jfinal and definitely intend quatenus in 
illo exuere patriam, that is to say, to end 
his life in the residence which he has 
thus chosen, in a new place or country. 
Once tliat is clearly understood, taken in 
conjunction with wliat I have said al- 
ready as to the ease with which this 
choice may be exercised, there should 
he no great difficulty in at once deter- 
mining the proposition of law to which 
evidence is being led, whether a person 
has acquired a domicile of choice in a 
a competition between such alleged 
domicile of choice and his domicile of 
origin. 

Tho indefiniteness of duration which 
has led to a great deal of confusion, I 
think, in the discussion upon this sub- 
ject is on much the same level as the 
emphasis with which Judges, doubtless 
■with the laudable desire of informing 
and instructing those who come after 
them, have insisted upon the length of 
time as a ground of inference. It is in 
the constant transition from definitions 
of true legal notions to generalizations 
in quite a diflerent field, and in a field 
in which generalizations are not ad- 
missihle at all, that the case-law on 
7. (1904) A C 287=73 L J KB QIS, ' 


this subject is, as I said in an earlier 
passage of this judgment, so conspicuously 
baffiing and confused. It is one thing 
to have clearly in view a legal notion or 
a legal principle. It is quite another to 
attempt to lay down rules for the gui- 
dance of Courts as to the manner in 
which inferences of facts are to be 
drawn from particular * pieces of evi- 
dence. Here every Court will have to 
decide for itself on the facts laid before 
it and it is worse than useless to at- 
tempt to lay down, in one case and with 
an eye to the particular facts therein 
disclosed, general rules for the guidance 
of other Courts in applying the same 
principles of law to necessarily varying 
sets of fact's. It has always been a 
favourite dictum of Judges expounding 
this part of the law, that the length of 
residence is a very strong ground for 
inferring (where there is absence of ex- 
press intention) an intention to make a 
residence so long inhabited, a fixed habi- 
tation or permanent home. It ought to 
be evident, however, that such a gene- 
ralization as that is infirm in character 
and open to many exceptions. Nor 
looking at the actual contents of the’ 
legal notion can it be said that dura- 
tion of time has anything lo do with 
the complete acquisition of a domicile 
of choice, in 90 cases out of hundred 
where it is a true case of acquisition of 
demicile by choice, the choice is made 
synchronously w’ith the taking up of 
residence, that is to say, the domicile of 
choice is complete and has the effect of 
ousting the domicile of origin from the 
very first moment that the new resi- 
dence is taken up. There aie cases (and 
perhaps I have put the first percentage 
too high), there are cases doubtless in 
which a man drifts as it were into the 
notion of domicile of choice, although 
it wonld bo extremely hard to say at 
what point the intention which was not 
there at the beginning had formed and 
defined itself. Such a case was that of 
Wuians V. Attorney-Gencral (7) decided 
in 1902. 

It can hardly be said that the final 
decision of the House of Lords carries 
any very great conviction with it or 
that the methods of reasoning and dis- 
cussion adopted by such eminent Lords 
as Loi'd Halsbury and Lord Maonaghten 
are any more convincing than those of 
Lord Lindley* I have not been able to 
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find the record of this case in the Court 
of Appeal, bat if the full array of judi- 
cial talent that was employed upon it 
were available I dare say that I should 
find as many eminent and learned Judges 
inferring .from the fact one way as the 
other. And whatever may be said for 
the legal superiority of the decision 
arrived at by the majority of the House 
of Lords, I think that the weight of 
common sense would certainly be dis- 
posed to support the dissenting judg- 
ment of Lord Lindley. Por this was 
surely a Cise of acquisition of domicile 
of choice, if indeed the domicile was so 
acquired, nob by original intention syn- 
chronizing with the first taking up of 
residence in England, but by the slow 
compulsion of time and circumstances 
which must have, before Winans died, 
as Lord Lindley thinks, finally caused 
him to give up all hope of returning to 
his native Baltimore. But the majority 
of the House of Lords insisted here 
upon the need of proof of definite inten- 
tion at any given moment, that is to 
say, they wanted to be satisfied that 
notwithstanding the virtual impossibi- 
lity of Winans ever returning to America 
or quitting the domicile of choice (al- 
though no doubt it was in the first 
place compulsion rather than choice 
which led him to it), that he had this 
definite intention and failing that, they 
say, no amount of inferential evidence 
will satisfy them that he had formed 
any such inbenbiou and so had aban- 
doned his domicile of origin. 

As I say, there may be cases of that 
kind but in a large majority, where it is 
a genuine case of domicile of choice, the 
choice is made probably before the resi- 
dence begins, as in the case of emi- 
grants to America who never intend to 
return to their native land. Therefore, 
in the absence of intention either way, 
the long duration of residence in a 
foreign country terminated by death 
may certainly be a ground for inferring 
that synchronously with the commence- 
ment of that residence there had been 
an intention of making the residence 
permanent. Inferences of that kind 
may easily be rebutted by facts which 
would explain the duration of resi- 
dence compatibly with an intention 
to return to the domicile of origin, and 
the law, it must be remembered, leans 
very strongly in favour of the reten- 


tion of the domicile of origin It is 
thought that a man does not lightly give 
up his domicile of origin and substitute 
for it a domicile of choice. That being 
so in every case where there are no de- 
clarations of intention either way Courts, 
no doubt, would be slow to infer from 
the mere fact of residence, however pro- 
tracted that residence may be, the in- 
tention requisite to complete the sub- 
stitution of domicile of choice for that 
of origin. While the ground of inference, 
then, is thus seen often to be so insecure, 
the English Courts have nob hesitated 
frequently to declare that the actual 
declarations of intention nrc I'ub of 
secondary value and should bo postponed 
to inferences drawn from proved facts. 
This is particularly applicable to more 
declarations in instruments which are 
sometimes hardly more than descriptive. 
Still the question being given the facts 
of residence what was the intention of 
a man thus taking it up, I should cer- 
tainly have thought that no better evi- 
dence could have been found than his 
own statement of intention one way or 
the other, if that could be proved. 

In some of the judgments I have read, 
the Courts discounted the value of direct 
evidence of intention, on the ground of 
the untrustworthiness of human me- 
mory or the inaccuracy with which wit- 
nesses have reported conversations which 
must have taken place many years ago. 
But that, of course, amounts to no more 
than saying that the Courts may not be 
satisfied that the declaratioas of inten- 
tion were ever made and is no reason at 
all for diminishing the value which 
ought to be attached to them, if they 
are proved to have been made. In every 
case where the question is, whether a 
man has acquired a domicile of choice, 
the Courts have first to be satisfied that 
he had a residence in the new place or 
country and that in taking it up he in- 
tended it to be his permanent home, 
and no amount of additional definition 
refining upon this term or upon that 
could ever carry us beyond this point. 
We must always come back to it. In 
every case it must be a pure question of 
fact and in every case that question of 
fact must be answered upon the evidence 
laid before the Court. It is idle, indeed, 
I think it is absurd, to enumerate what 
are called the indicia of an intention to 
make a residence a man's permanent 
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home. Nor can there be any question, 
as will appear from the language so 
often used in the English Courts of the 
degrees of clearness with which such an 
intention must bo made out. The onus 
being upon the person alleging that a 
man has acquired a domicile of choice, 
he must prove to the Court that that 
man had that intention. It cannot be 
proved more or less clearly. It must be 
proved or not proved. If it is proved, 
there is an end of the matter in favour 
of him who alleges that a domicile of 
choice has been acquired. If it is not 
proved, then there is an end of the 
matter the other way. That being the 
law as T understand it, and the question 
thus being narrowed down to a mere 
question of fact, I have to consider what 
the proper conclusion is to be drawn 
from the evidence laid before me. 

It is not admitted that Pascoal Pinto 
had a Portuguese domicile of origin : 
but it is admitted that he was born in 
Goa. His name is that of a Goan. He 
had property in Goa which is described 
as an old family house and on several 
occasions during his longstay in Bombay 
he returned to Goa and lived on his own 
property there. I cannot entertain the 
least doubt but that the domicile of his 
origin was Goan or Portuguese. At the 
early age of fourteen he appears to have 
drifted into Bombay and to have lived 
there uninterruptedly, with the excep- 
tion of brief visits to Goa, till his death 
in June 1915. In 1871, he married his 
first wife, the mother of the defendants. 
She died in 1901, or early in 1902, and 
he remarried the present plaintiff in 
1903. What he did during his early 
years in Bombay we do not know. But 
during the whole of his mature life, he 
appears to have been conducting a fairly 
flourishing coach-building business, and 
he provided himself with a house ad- 
joining his factory. The house was pro- 
bably of little value, though it is stated 
in the schedule annexed to the Probate 
application to be worth about Ra. 2,000. 
Its character does not appear to have 
been such as to give rise in itself to any 
very strong inference that in building it 
and taking up his residence there he 
necessarily meant to make it his per- 
manent home. But there is the un- 
doubted fact that ho passed virtually the 
whole of his long life between the ages 
of 11 and 71 in Bombay. The evidence 
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laid before me only points to his hav" 
ing made five short visits to Goa, during 
the whole of that period of something 
like fifty seven years. His business waa 
in Bombay. And all these circum- 
stances are at least consistent with the 
alleged contention of his having finally 
renounced his domicile of origin. But 
apart from the evidence of declarations^ 
these facts might be insuflicient. They 
certainly are not much stronger in 
themselves than the facts in Winan's 
case (7), for instance, in that case there 
were many other facts, which do not 
appear here, e. g. express intention on 
the part of Mr. Winans to return to 
America and to retain his domicile of 
origin. 

In coming to their final conclu- 
sion upon that case however I doubt 
whether the house of Lords were so 
much influenced by these declarations 
of intention as by the actual facts be- 
fore them, upon which they hesitated 
to hold that Mr. Winans had ever had a 
deliberate intention of abandoning his 
domicile of origin and substituting Eng- 
land for it. There are also many other 
points of difl’erence.as, for example, that 
to begin with Mr. Winans appears to 
have been driven to England by consi- 
deration of health, whereas it is clear 
that Pascoal Pinto came to Bombay of 
his own accord and remained here ever 
since, not un-ler any compulsion but 
because he preferred to live in Bombay. 
Assuming, then, that so far the facts 
might give rise to nicely-balanced in- 
inferences either way, we have to add 
to them certain other facts, which might 
tell against the concluson that notwith- 
standing his long residence in Bombay 
he had never intentionally abandoned 
domicile of origin. Such probably are 
his return, whenever he left Bombay, 
to his native village of Calangute; the 
fact that be had an old house there 
which he relinquished to purchase land 
and build a new house upon it; and 
that very shortly before hia death he 
was certainly spending money upon 
repairing that house. His children 
resided for some part of their lives 
in Goa and one of them appears to have 
been brought up there with the idea of 
being ordained a priest. Subsequently 
he gave up the priesthood and has taken 
up a lay profession in Karaohi. Still 
these are all points to be considered in 
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judging of the probable truth or other- 
wise of the evidence given as to the ac- 
tual declarations of the deceased himself. 

Here we have for the defendants, who 
opened upon this point the evidence of 
defendant 1 himself, followed by eight 
witnesses, four of whom areParsees, two 
are Hindus and two Goans. And the 
gist of this evidence is that at any rate 
during the later years of his life, Pas- 
coal Pinto not once but many times de- 
clared to these witnesses that he had no 
desire whatever to return to Goa, that 
his life had been spent in Bombay, that 
all his interests were in Bombay, that 
his business was there, and that he felt 
that if he abandoned his business and 
returned to Goa, he would very soon 
die. Now, it is to be observed that the 
inferences drawn from protracted resi- 
dence are always liable to bo explained 
by sufficient cause being shown (a cause 
compatible with retaining an intention 
to return) for remaining so long out of 
the domicile of origin. As, for example, 
where a man is engaged, as the deceased 
was engaged, upon a fairly profitable 
business, so long as his residence out of 
the domicile of origin was conditioned 
merely by his desire to carry on that 
business and make a competence out of 
it, no matter what the length of that resi- 
dence might be, no inference of any 
value can be drawn from it in favour of 
a deliberately formed intention to aban- 
don'the domicile of origin. This consi- 
deration has been expressly provided 
for by the Indian Legislature in S. 10, 
Succession Act. So that the case would 
always be weak where the length of re- 
sidence out of the domicile of origin 
was fully occupied in the conduct of 
trade or business. If the business had 
been concluded some years before Pas- 
coal Pinto's death and notwithstanding 
that, he had continued to reside and live 
upon his gains in Bombay, then it could 
have been inferred with tolerable cer- 
tainty that at no time had he ever in- 
tended to return to Goa. But that was 
not the case here. He died before con- 
cluding his business and there is evi- 
dence, as I shall presently show, that 
shortly before his death at any rate he 
was contemplating a return to Goa. 
Nevertheless, I have to consider the value 
of the evidence of actual declarations. 

Now, the first of these witnesses, neg- 
lecting for the present defendant 1 him- 
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self, is one ChhotalalJekinsondas. Jfc ia 
very difficult to see why this, or for that 
matter, any of the other witnesbes u| o 
have come forward todepose in (Jelendaut 
No. I’s favour, should care to take the 
trouble to come to Court and delibera- 
tely perjure themselves. Only two of 
them belong to the same nationality as 
the deceased, and these two are perhaps 
the least important, viz., Abel Braganza 
Pinto and Gamillo L’Souza. This wit- 
ness Chhotalal Jekinsondas was once & 
solicitor’s managing clerk and later 
bacame a pleader of this Court. He 
appears to have been on terms of inti- 
macy with the deceased Pascoal Pinto 
during the latter part of his life. 

Pinto consulted him on legal matters 
and used to ask him to draw up notices 
and do other small legal jobs for him. 
He also drew the last will and testament 
of Pascoal Pinto in 1909, in which 
Pascoal Pinto is described as Portuguese 
inhabitant of Bombay. I attach littl© 
or no importance to such a description 
in a will so drawn, because I do not 
suppose that Jekinsondas' attention was 
drawn to any such question as that of 
domicile and he would probably have 
followed the ordinary forms in use in 
Bombay in such cases. Nor indeed 
would it necessarily follow from the 
words employed that Pascoal Pinto 
meant to do more than state the simple 
fact, viz., that he was of Bombay at the 
time, and to go further and renounce 
his original domicile of origin by such a 
declaration. But this witness with all 
the rest is positive that on many occa- 
sions during the years of his intimacy 
with Pascoal Pinto, the latter frequently 
said to him that he had nothing more to 
do with Goa and that his desire was to 
remain permanently in Bombay. To 
the same effect is the evidence of the 
next witness Pantbaki, generally known 
by his trade name of Katrak. He has a 
sodawaber factory in the same part as 
the coach factory of Pascoal Pinto and 
appears to have been on very friendly 
terms with him for many years. It is 
urged against all these witnesses that 
their story is absured on the face of it;, 
that it is most unlikely that they would 
have constantly urged Pascoal Pinto to 
give up work and retire to Goa and he 
as constantly should have repeated to 
them that he had nothing whatever to 
do with Goa and meant to live and dia 
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in Bombay. After Katrak we have the 
evidence of Dadina, a highly respectable 
and educated gentleman whose word 
seems to be beyond question. 

He however was only acquainted with 
Pinto for about a year or at the most 
two years before his death; but his evi- 
dence is very important as showing that 
even at that late period Pinto’s inten- 
tion of living and dying in Bombay had 
remained unshaken. Dadina says that 
as late as 1914, when Pinto’s health was 
beginning to fail, ho suggested to him a 
return to Goa, but Pinto w'ould have 
none of it; and Dadina then proposed 
that he should give up his business and 
seek to improve his health by taking a 
iiouse at Versova. This seems to have 
appealed to Pinto at the time, but 
the scheme fell through as he was un- 
willing to pay the rents demanded by 
landlords in that locality. Still, if this 
be true and if Pinto really contemplated 
passing his closing years at Versova, 
that is consistent with the story told by 
the other witnesses for defendant, that 
ho did not intend to end his days in 
Goa during the last two or three years 
of bis life. No attempt was made to 
discredit this witness; but it was pro- 
bably because his evidence does not 
carry the proof of any express declara- 
tion back to the date which is really im- 
portant, namely, the date of the deceased 
Pinto’s marriage with the plaintiflf in 
1903. 

We come now to the witness Lelin- 
walla, who professes to have held some 
kind of conversations with the deceased 
at least as far back as the date of his 
marriage with the plaintiff. Lelinwalla 
is an old man and a rival coach-builder, 
but he seems to have been on very good 
terms with the deceased Pinto. And he 
says that he frequently suggested to 
him that he had much bettor give up 
his work now that he was growing old 
and retire to his native land, but Pinto 
always declined to entertain any such 
idea saying that he would die if ho stop- 
ped work and that he intended to end 
his days in Bombay. Very little could 
be said against witnesses of this kind, 
except the general criticism that they 
may have some covert interest in the 
success of the defendant, and the story 
that they have to tell is so easy and 
simple that they need not fear detection 
oven if every word is perjured. But that 


kind of criticism can hardly apply to a 
man like Dadina or even Panthaki and 
Seervai and Lelinwalla. It is quite likely 
that both Lelinwalla and the Hindu 
witness, Govindji Pillaji, have stretched 
a point or two at the defendant’s wish 
so as to carry their recollection back to 
a point before the marriage of Pinto 
with the plaintiff. It seems to me at 
least questionable whether either Lelin- 
walla or Pillaji can really recollect that 
the first of these conversations just hap- 
pened befoie the death of the deceased’s 
first wife and therefore of course neces- 
sarily before his marriage with the 
plaintiff. Nor do I really attach very 
much importance to a point which, I 
suppose, the defendant thought must be 
got over by evidence of this kind. After 
Lelinwalla we have the evidence of Seer- 
vai and that is important in one parti- 
cular, because while he generally con- 
firms the other witnesses as to the nature 
of the declarations of intention, fre- 
quently made to him by the deceased 
Pinto, he put in one little characteristic 
touch of his own. He said that once 
when he was chaffing the deceased Pinto 
about his never riding in a carriage him- 
self Pinto said : ** Well, one day at any 
rate I shall ride in my carriage and pair 
to Matunga.” That means that he in- 
tended to be buried at Matunga, and if 
he really said it and really meant it, it 
W'ould imply that bo had at that time 
made a deliberate choice and made 
Bombay his permanent home. The wit- 
ness Govindji Pillaji is another old wit- 
ness like Lelinwalla who professes to 
recollect declarations of intention made 
by the deceased going back much further 
than those made w’ithin the hearing of 
other witnesses. He is a man dealing in 
sheet-iron with his works in the same 
part as the deceased’s coach-building 
factory, and no reason is suggested why 
he should interest himself in this case 
or come forward to give perjured evi- 
dence in favour of defendant 1. Then 
there is the witness Abel Braganza Pinto 
from Goa, whose evidence is chiefly im- 
portant because, in a conversation, he 
says he had, apparently recently, with 
the deceased Pasooal Pinto on the sub- 
ject of his will, Abel Braganza Pinto 
says that he reminded Pascoal Pinto 
that being a Portuguese subject the dis- 
position of his will would be invalid 
under the law of that country, but that 
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Pascoal Pinto said to him that he had 
become a British subject and had 
nothing bo do with the law of Portugal. 
Now, if that he a true report of what 
passed, couBrmed by the wording of the 
will, it would be conclusive evidence not 
only of what his intention was bub what 
it all along had been. I do not attach 
much importance to the evidence of 
Camillo D’Souza, the baker, and I think 
it is unnecessary to dwell upon it. 

Now, in addition to this oral evidence, 

I should mention that two of the mem- 
bers of Pascoal Pinto’s family, that is bo 
say his first wife and one of his sons, 
died in Bombay and were both buried 
in the cemetery at Dharavi. He pur- 
chased a grave on both occasions and it 
is suggested by defendant 1 that a neces- 
sary inference arises from this that he 
desired himself bo be buried, when his 
time came, in his first wife’s grave. And 
the evidence of the witnesses, I have 
already mentioned, sometimes goes the 
length of saying that they heard him 
express that intention or desire. Stand- 
ing by itself, the purchase of these 
graves would nob give rise to a very 
strong inference that Pascoal Pinto had 
dormed the intentiou of renouncing his 
domicile of origin and acquiring a Bom- 
bay domicile in place of it, because the 
evidence is that these graves are for periods 
of two years and unless purchased may 
be re-opened and used for the interment 
of other corpses. So that it was very 
natural that any man possessed of suffi- 
cient means would desire to preserve the 
remains of those dear to him free from 
the risk of being thus disturbed after so 
short a period as two years, and the fact 
that Pinto not only bought his first 
wife’s grave, bub that of his son and that 
iihe cost of a grave is not more than 
Rs. 50, would certainly go far to reduce 
the value and cogency of any inference 
to be drawn from these facts alone. On 
the other hand, we have the evidence of 
the plaintiff supported by six Portuguese 
witnesses, all of whom declare that at 
any rate during the last two or three 
years of his life and particularly at the 
time of his last illness, the deceased Pas- 
>coal Pinto had expressed to them hiS 
desire to hand over his business to one 
of his sons, settle up all his affairs in 
Bombay and retire for the rest of his 
days to his property in Goa. The 
evidence also relates to his sending 
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the plaintiff herself to Goa in April 1915 
for the sole purpose of reparing this 
house and making it fit to be the final 
residence of Pascoal Pinto and herself. 

I think that so such of the evidence for 
the plaintiff is probably true. I think 
she was sent to Goa in April and Pascoal 
Pinto gave her money to spend on repair- 
ing the house. Her version, supported 
by that of Ressurrection dos Santos, is 
that she was given Rs. 100, in cash when 
she left Bombay for Poa; that Rs. 50 
were sent her by registered letter; and 
that Rs. 100 were sent her by the hand 
of this Resurrection dos Santos when he 
himself went to Goa a short time after- 
wards. She was also authorized to 
collect some Rs. 19 in Goa. So that in 
all she is supposed to have spent about 
Rs. 270 upon the house. Bub the rest 
of the evidence of these witnesses is of 
little importance, I mean so much of it 
as professes to report declarations of in- 
tention made towards the close of his 
life by the deceased Pinto. For, as I 
shall show in a moment, I have very 
little doubt that when he found his end 
drawing near his thoughts naturally 
turned to the land of his birth and he 
may have felt at such a time, as in all 
human probability he would, a sense of 
home sickness and desired to return and 
end his days in his native land. 

But I think that the rest of the evi- 
dence, which I have summarized, relating 
to the actual declarations so repeatedly 
made by Pascoal Pinto during many 
years of his life, taken in conjunction 
with the undisputed facts, would fully 
warrant me in coming to the conclusion 
that between the years, I will not say 
of 1858, because he must have been a 
boy then, let me say 18G5, when he had 
attained majority, and 1913, when his 
health began finally to give way he had 
taken up a habitation in Bombay mean- 
ing it all that time to be his fixed habi- 
tation or to use Lord Halsbury’s phrase 
“his permanent home.” That finding 
amounts to this, that at any time bet- 
ween 1865 and 1913 Pascoal Pinto had ac- 
quired a domicile of choice in Bombay in 
substitution for the domicile of his ori- 
gin in Gca. 

I do not doubt that had he lived a 
few years longer he would have divested 
himself of that domicile of choice and 
returned to his native land, passing the 
last years of his life in his own house 
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there and so reverting to his domicile of 
origin. Time ^vas not given him for 
this. But it is quite likely that he in- 
tended, after having had the house re- 
paired, to return, to it %vhen the monsoon 
was over, but his last illness overtook 
him in May and he died in June. At 
that time I am ready to believe that he 
had the intention of divesting himself of 
his domicile of choice and thereby reviv- 
iing by operation of law his domicile of 
iorigin, had tlmt intention only been ac- 
Iconipanied by the requisite fact, that is 
jthe abandonment of his domicle of 
^choice. It is admitted that he never 
'did abandon what I have now found to 
11)0 his domicile of choice in Bombay. 
jWliatever, then his intention may have 
il)een, as deposed to by the witnesses for 
jthe plaintiff, the law of the matter is 
iclear. The domicile of choice, namely, 
jBomhay, supersedes the domicle of ori- 
gin, and the making of his will and all 
lother matters, governed by the Indian 
Law of Succession, are to be determined 
as though Pascoal Pinto bad all along, 
from the year 1805 to the time of his 
death, been a British subject domiciled 
in Bombay. 

That, I think, will dispose of the 
whole case, since I do not understand 
that any part of the plaintiff’s claim or 
that put forward by defendant 3 is 
maintainable, except upon the supposi- 
tion that at the date of Pascoal Pinto’s 
marriage with the mother of defendar t 3 
in 1871 or with the plaintiff in 1903 his 
domicile of origin persisting, he was a 
Portuguese subject and governed by the 
law of Portugal. I have come to my 
conclusion upon the acquisition of a domi- 
cile of choice, not upon direct evidence 
going so far back as the date of Pascoal 
Pinto’s marriage with the mother of de- 
fendant 3 or depending much upon the 
evidence actually relating to a period 
before the marriage of Pascoal Pinto 
with the plaintiff. It would hardly be 
possible in cases of this kind to bring 
forward evidence of actual declarations 
made so far back as 1871, nor would any 

Court be inclined to believe oral evidence 

of that kind if it was tendered. But 
finding all the facts to bo consistent 
with the later declarations, it seems to 
mo not only to be logically justifiable 
but almost necessary to conclude that 
the intention had existed throughout the 
whole period of the long-drawn-out resi- 


dence here. I must therefore find upon 
this issue in favour of defendant 1 and 
against the plaintiff and defendant 3. 
The suit will now be dismissed with all 
costs. 

G.r./ii.K. Suit dismissed. 
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Batchelor, Ag. C. J. aed Heaton, J, 

Krislniaa, Keriiig & Co. — Plaintiff. 

v. 

J. E. Miller — Defendant, 

Original Civil Appeal No. 2 of 1916, 
and Suit No. 818 of 1915, Decided on 
2‘lth August 1916. 

Criminal P. C. (1898), S. 195 (6)— Exten- 
sion of time. 

Tbo High Court has power to extend the timo^ 
of a sanction to prssecuto, even after the expiry 
of the six months for which it remains currentr 
32 Cal 379, not Appr; 20 Mad 480, Foil, 
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Sirangman — for Plaintiff. 

F. S. T aleyarhhan — for Defendant. 

Batchelor, Ag. C. J. — This is an ap- 
plication to extend the time for the 
prosecution of the appellant in respect 
of an offence of giving false evidence 
said to have been committed during the 
hearing of a suit before Beaman, J. 
Sanction was granted under S. 195^ 
Criminal P. C., on 6th December 1915, 
and by virtue of sub S (6) of that sec- 
tion, the sanction could not remain ia 
force for more than six months from the 
date on which it was given. Con- 
sequently the period of the currency of 
the sanction has expired several months 
ago. It is, I think, clear that if we 
have the power now to extend the time, 
wo ought to extend it, seeing that the 
responsibility for the delay which has 
occurred does not rest with the present 
respondent, but with the appellant him- 
self. But it is contended that, under 
S. 195, it is not competent to this Court 
to make an order extending the period 
when in fact the six months* time has 
elapsed. When that time has elapsed, 
it is said there is nothing to extend 
and support for this contention is found 
in the observations of the Calcutta 
High Court in the case of Kali Kmkar 
Sett V. Di7iobaudhu Nandy (l). Those- 
observations were however admittedly 
obiter, and the contrary view appears 
to have been accepted by the Madras 
High Court: see the decision in Kamp- 
i. (1906) 82 Cal 379. ' 


1916 Ganesh ^ 

pana Servagaran v. Sinha Goundan (2). 

I am conscious of the weight of Mr. 
Strangman’s argument that the words 
of S. 195, Criminal P. 0., may be con- 
trasted, to his advantage, with the 
■words of S. 2, Arbitration Act (9 of 
18y9J and para. 8, Sch. 2, Civil P. C. 

In these two latter provisions power is 
given in express terms to extend the 
original period at any time even after 
the lapse of that period. In the Crimi- 
nal Procedure Code it must be admitted 
that the power is not so expressly con- 
ferred, and the words are susceptible of 
the narrower construction for which 
Mr. Strangman presses. At the same 
time, as it seems to me, there is noth- 
ing in the wards which requires that con- 
struction, and they are equally patient 
of the more liberal reading. 

I am in favour of the more liberal 
reading, because in my opinion tbe con- 
trary view, not being imposed by the 
words of the Act, would tie the hands of 
the Court very inconveniently would pro- 
duce inequality and even caprice in ac- 
tual results, and would lead to graver 
inconvenienC'S, in practice than it is 
likely that the legislature could have 
contemplated. It is not denied that if 
the applicatien to extend the time, 
though made during the currency of the 
sanction, were heard and decided after 
the expiry of the original period, the 
Court would have power bo grant it, and 
[ do not think that the Court is neces- 
sarily deprived of jurisdiction merely 
because the six months had expired be- 
fore the application was made. I think 
therefore that we have the power now 
to extend the time nunc pro tunc, and 
I would extend it by a further period of 
one fortnight from this date. Notice 
absolute. No order as to costs. 

Heaton^ J, — I agree. 

G p./r.k Notice ahsolnie. 

2. (190-3) 26 Mad 480. 
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Batchelor, Ag. G. J. and Shah, J. 

Ganesh Krishna Kullcarni and others 
— Plaintiffs — Appellants. 

V. 

Damoo Nathu Shim2>i and others — 
Defendants — Respondents. 

Second Appeal No. 13 of 1915, De- 
cided on 25th August 1916, from deci- 
sion of Ag. Dist. Judge, Khandesh, in 
Appeal No. 451 of 1912. 
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(a) Civil P. C. (14 of 1882). S. 282— S. 282 

applies only where the Court is satisfied 
that property is subject to a morl gage or 
lien — In such cases Court can continue at- 
tachment . 

Section 282, Civil P. C., only applies to a case 
where a Court is satisfied that property is sub- 
ject to a mortgage or lien, and in that case it 
enables the Court to continue the attachment of 
that property. 1 Ij J 531, lief. LP IbO 0 1] 

(b) 'Civii P. C. (14 of J882), Ss 283 ai^d 287 

— Mortgagee applying that attached pro- 
perly should be sold subject to his mort- 
gage — Order rejecting such application does 
not come under S. 283 and is not subject 
to rule of limitation in Art. 11, Lim. Act. 

An order rejecting au application by a mortga- 
gee of attached property a>king that the property 
should bo sold subject to his morti^ago, is noc an 
order under S. 2[;3, Civil P. 0., and is not sub- 
ject to the rule of limitation contained in Art. 11, 
Lim. Act; 22 Bom 640, Dist. [P 180 C ij 

P. B. Shingne — iov Appellants. 

S. R. Bakhale^iov rtespoodents. 

Judgment. — The facts upon which 
this second appeal has bo be decided 
are these: The plaintiffs sued to re- 
cover a sum of money on a mortgage 
bond passed on 22Dd December lo82aDd 
their suit has been dismissed as being 
barred by time. It appears that in 
darkhast No. 458 of 1883, the mort- 
gaged property in dispute had been at- 
tached at the instance of the defen- 
dants’ father under a decree obtained 
by him in a suit of 1882. By Miscel- 
laneous Application No. 39 of 1883, tbe 
plaintiff's father applied bo the Court 
that the property should be sold sub- 
ject to his mortgage lien. But, in June 
1833, the Court rejected this application 
and ordered that the property should 
be sold free from the alleged mortgage 
in favour of the plaintiffs’ father. In 
consequence of this order the defen- 
dants met the plaintiffs’ present suit 
with the objection that it was out of 
time, inasmuch as it was filed more' 
than a year after the date of the Court’s 
order rejecting the plaintiffs’ father’s 
application, and that order was, accord- 
ing to the defendants, to be referred to 
S. 283, Civil P. C., 1B82, read with 
Art. 11, Lim. Act. 

Both the lower Courts have acceded 
to this contention of the defendants and 
the question is whether they were right 
in so doing. We have looked into 
the proceedings connected with the 
plaintiffs’ father’s application (Ex. 25) 
and from the terms of the application 
itself, as well as from the circumstances 
surrounding its presentation, it is clear 
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that the application must be referred 
to S. 287 of the Code of 1882, and not 
S. 278. The application in terms pro- 
fesses to be made in response to a notice 
from the Court inviting the assertion of 
any claims of right by persons conceiv- 
ing themselves to possess such claims. 
It is not questioned that if the applica- 
tion falls under S. 287, then the one 
year’s limitation prescribed by Art. 11, 
Lim. Act, in regard to suits against 
orders under S. 283 is inapplicable. 
Furthermore, -we are of opinion that, 
apart from the character of the applica- 
tion itself, the Court’s order cannot pro- 
perly be referred to S. 283. In this 
case, as we have said, the order was that 
the attachment should proceed free from 
the lien or mortgage claim. With such 
an order as that, S. 282 seems to us to 
have no concern. S. 282, as we read it, 
is an enabling section, empowering the 
Court to pass a certain speciBed order 
on the fulBlment of two specified condi- 
tions. The conditions are: (1) that the 
Court is satisfied that the property is 
subject to a mortgage or lien in favour 
of some person not in possession and (2) 
that the Coart in its discretion thinks 
fit to continue the attachment. Whore 
those two conditions are satisfied, then 
the section empowers the Court to conti- 
nue the attachment subject to the mort- 
gage or lien. But an order which re- 
fuses to acknowledge the mortgage or 
lien and directs the continuance of the 
attachment free from such mortgage or 
lien is, in our opinion, incapable of being 
ascribed to this section. That is the 
view which was accepted by Stanley, 
C. -T., and Burkitt, J,, in Durga Prasad 
V. Mansa Earn (1), whore the learned 
Chief Justice says: 

“Section 282 only applies to the case whore a 
Court is satisfied that property is subject to a 
mortgage or lion, and in that case it enables the 
Court to continue the attachment of that pro- 
perty or to dissolve the attachment as in its dis- 
cretion it may think fit, but if it do continue 
the attachment, it must continue it subject to 
the mortgage or lion wliich has been established 
to the satisfaction of the Court.” 

We entirely agree with this explana- 
Honof the purview of S. 282, except that 
VV 0 are, with respect, unable to follow 
the necessity for the words, “or to dis- 
solve the attachment as in its discre- 
tion it may think fit.” Mr. Bakhale for 

contended however that 

1, (1904) 1 A L J 631. 
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the point under discussion has been de- 
cided in his favour by a ruling of a 
Bench of this Court in Nemagauda v. 
Paresha (2), and it is true that the law 
as to the position of an unsuccessful 
objector or intervener is at p. 643 of the 
report stated sc broadly that some 
countenance for Mr. Bakhale’s argu- 
ment may be extracted from the pas- 
sage. But if the facts of the case be 
considered in reference to the actual 
decision, it is, we think, clear that the 
ruling is of no authority in the circum- 
stances now before us. For the ques- 
tion debated in Nemagauda v. Paresha 
(2) was not whether the party there 
concerned namely the respondent, was 
or was not barred by an order properly 
to be ascribed to S. 282, but whether 
the bar imposed by an order under that 
section was or was not removed by rea- 
son of the fact that the appellanb-auction- 
purchaser’s suit against the respondent 
was brought within 12 months from the 
Court’s order; in other words, fer the 
purposes of that case it was assumed 
that the respondent was an unsuccessful 
intervener or objector under Ss. 278 to 
282. But the point there assumed is 
exactly the point which in this case 
falls to be decided. We infer therefore 
that there is nothing in Nemagauda v. 
Paresha {2) to debar us from deciding 
the present appeal on its merits and for 
the reasons which we have given we 
think that the lower Courts were wrong 
in holding that the order made by the 
Court was an order under S. 282. It 
follows that the appeal must be allowed, 
the lower appellate Court’s decree must 
be reversed and the suit remanded to 
be tried on its merits. Costs will be 
costs in the suit. 

p . / R . K ^ App eal a llowed. ^ 

2.' (1918) 22 Bom 640. 
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Scott, G. J. and Heaton, J. 

Mahomed Haji Essack Elias — Plain- 
tiff — Appellant. 

V. 

Abdul Eahwian Shaikh Abdul Aziz 
and others — Defendants— Respondents. 

Original Side Civil Appeal No. 56 of 
1915, Decided on 24th January 1916. 

Presidency Towns Insolvency Act (1909), 
S. 18 (3) — Stay of proceedings. 

The words of S. 18 (3), are wide enough to 
juHtily a stay of proceedings in an action whioh 
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was not pending at the time of the order 
judication. LP lol ^ 

Bahaduri Inverarity^ior Appel- 

Desai — for Respondents. 
Judgment.—There are two questions 
in this case. The first is whether the 
learned Judge in making the stay order 
■which is under appeal acted without 
jurisdiction. It was contended that 
S. 18 (3) was the only section which 
could apply and that only applied where 
a suit had been instituted before the ad- 
judication order was made. We have 
however been referred to the observations 
of the Division Court in England in 
Browns'iombe v. Fair (l). expressing the 
opinion that the corresponding words of 
S. 10, English Bankruptcy Act, which 
are practically identical with those of 
S. 18 (3), Presidency Towns Insolvency 
Act, were wide enough to justify a stay 
jof proceedings in an action which was 
tnot pending at the time of the order of 
ladjudication. 

The only other question is whether 
the learned Judge was wrong in exer- 
cising his discretion in the way he did 
to stay proceedings. The insolvent, it is 
true, has been guilty of many acts 
which incurred the severe reprobation of 
the Judges both in the Insolvency Court 
and in the Court of appeal, and for that 
reason it was held hy the Court of ap- 
peal that he should not be protected, 
after having his discharge refused, 
against such action as his creditors 
might be in a position to take against 
him. The only effective appellant in 
the appeal was the judgment-creditor 
who was added during the pendency of 
the appeal. It is said there is one other 

judgment-creditor and the result of the 
appeal would be that, at all events, with 
regard to those judgment-creditors in the 
opinion of the appeal Court they should 
be at liberty to enforce their rights 
against the insolvent's person. But that 
is not equivalent to saying that every 
one of the other 51 creditors should, as 
a matter of course, ha allowed at this 
late stage to institute proceedings in 
respect of debts admitted in the schedule 
and partially satisfied by dividends de- 
clared in insolvency, in order that each 
of them may be in a position to harass 
the insolvent by proceedings for arrest. 
At this stage we are not concerned with 


the question whether or not each of the 
Judges of this Bench would have made 
the same order as Maeleod, J., in the 
case of this particular creditor, but we 
are concerned with the question whether 
his exercise of his discretion ought to be 
interfered with, and we are of opinion 
that there is no good reason for inter- 
ference. If we were to interfere upon 
such materials as are before us, ^ such 
interference would or might logically 
lead to consequences which would in- 
volve an abuse of judicial proceedings. 
We therefore dismiss the appeal with 
costs. 

g.p./R-K. Appeal dismissed. 
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MACLEOD, J. 

Laxmibai and others — Plaintiffs. 

V. 

Husainbhai Ahmedbai and others 
Defendants. 

Application in Original Suit No. 347 
of 1912, Decided on 22nd August 1916. 

High Court Rules (Original Side) Rr. 397 
and 399 — A commissioner appointed by ® 
High Court can decide questions of law while 
taking accounts- Parties objecting should 
proceed by filing exceptions to his report. 

A Commissiooer appointed by the High Court 

is entitled to decide questions of law while taking 
accounts, and it is not open to any of the parties 
to the reference to ask the Judge to give his 
opinion on any such question which arises in the 
taking of accounts. It is desirable that the Com- 
missioner should deal with such questions, 
parties objecting to his decision should proceed 
in the ordinary course by filing exceptions to his 
report. [P 1 B 2 0 2 ; P 1S3 C 1] 

Desai — for Plaintiffs. 

Strangmaw^ ioT Defendauts. 

Judgment , — In this suit a decretal 
order of reference to the Commissioner 
was made on 7th November 1913 to take 
the following accounts, viz., an account 
of what was due by the plaintiffs to the 
defendant for principal and interest on 
the mortgage mentioned in the pleadings 
on the basis of the findings on the issues 
therein from 23rd October 1880, and it 
was directed that in such account the 
defendant should be debited with all 
the rents and profits accrued from the 
property mentioned in the pleadings and 
the sale-proceeds of any machinery or 
building materials sold by him and be 
given credit for all costs and expenses 
properly incurred by him in maintain- 
ing the said property or working the said 
mills. Defendant 1 died after the said 
order was made and the present defen- 


1. (1887) 68 L T 85. 
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danfcs 6 and 7 are the Receivers ap- 
pointed in Suit No. 936 of 1914 for ad- 
ministration of the -estate. The Recei- 
vers brought in an account of the mort- 
gage debt and filed it before the Com- 
missioner. The account showed a 
balance of Rs. 16.73,072.2-0 due to the 
estate. The plaintiffs filed objections 
which amounted to Rs. 21,90,392-2-1. 
Out^ of these, objections against the 
original defendant having paid ground 
rent in respect of the mortgaged pro- 
perty alone amount to Rs. 3,69,492-8-0. 
Objections against the payment of insur- 
ance premia amount to Rs. 30,467-8-3. 
Defendants 6 and 7 objected to the Com- 
missioner hearing these objections, on 
the ground that there was no dispute as 
to the amount paid by the original 
defendant by way of rent and insurance 
and the question whether the original 
defendant could have credit for the pay- 
ments was a question wholly of law or 
of mixed law and fact and should be 

determined by the Judge who tried the 
case. 

The Commissioner however expressed 
the opinion that under the said reference 
he had power to go into the questions 
even though they involved questions of 
law or of mixed law and fact. Where- 
upon defendants 6 and 7 moved before 
me for an order that directions should 
be given to the Commissioner that it 
was not open to him to determine the 
objections of the plaintiffs in the ac- 
counts brought in by defendants 6 and 7 
challenging the right of the original 
defendant to have credit in the account 
for ground-rent and insurance premia 
paid by him, and that the decretal order 
of lefeience did not give him any power 
authoii;^ing him to decide the said ques- 
tions and, in the altornativo, that, if in 
the opinion of the Court it was still 
open to the plaintiffs to raise the objec- 
tions, the same should be tried by the 
Court. It is admitted that there is no 
precedent in this Court for such an 
application. R. 397 of the High Court 
Rules provides that 

“ tho Commi-^sionor shall ho at liberty, upon 
the application of any party interested, to niako 
a separate report or reports from time to time as 
to him shall seem expedient.” 

Rule 399 provides that 

"the Commissioner, if be thinks fit, shal 
make a special report concerning any matter or 
thing arising in or about tho matter referred to 


him, in order that the opinion of the Court may 
be taken therein.” ^ 


x)uc unless the Commissioner makes a 
special report under one of these rules 
in the ordinary course he proceeds with 
the reference and makes his final report^ 
in tho matters referred to him. It can- 
not be seriously contended that the Com- 
missioner is not entitled to decide ques- 
tions of law which may arise while tak- 
ing the accounts. It is impossible for 
the Court while giving directions for the 
taking, for instance, of a mortgage ac- 
count, todecideall questions of law, since 
many such questions do not arise until the 
accounts are filed, as in this case, where 
the mortgagee in possession claims that 
he is entitled to be given credit for cer- 
tain costs and expenses as properly in- 
curred by him in maintaining the mort- 
gaged property. It must often happen, 
as in this case, that the Commissioner 
cannot arrive at a conclusion without 
deciding questions of law. Mr. Strang, 
man however on behalf of defendants 6 
and 7, has asked me to adopt the same 
practice as is prescribed by the Rules of 
the Supreme Court. 0. 55 of those rules 
is headed * Chambers in the Chancery 
Division,” and under R. 69 

any party may, before the proceedings before 
the Master are concluded, take the opinion of 
tho Judge upon any matter arising in the course 
of the proceedings without any fresh summons 
for tho purpose.” 


On p. 374, Vol. 36, of the Solicitors 
Journal there is a note relating to an 
unreported case, in which an order was 
made by the Judge expressing an opinion 
under R. 69 as to the principle on w'hich 
a claim against an estate should be dealt 
^Yith by tho Chief Clerk. An appeal 
having been filed against this order, no 
order was made on the appeal, but that 
was to be without prejudice to the right 
of the appellants to raise, upon summons 
to vary the Chief Clerk’s certificate after 
it had been made, the question upon 
which the Judge had given his opinion. 
Tlie Lord Justices expressed strongly 
their opinion that upon an application 
of this kind under R. 69 an order ought 
not to be drawn up, for this highly 
inconvenient result would follow that 
the order might be appealed from and 
the appeal might be carried even to the 
House of Lords and then after the certifi- 
cate had been made the matter might be 
I'e-heard on an application to vary the 
Chief Clerk’s finding and there might be 
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a second appoal to the House of Lords. 
That would be most inconvenient and 
oppressive On such an application the 
■opinion of the Judge was given for the 
guidance of his Chief Clerk and no for- 
mal order ought to be drawn up. There- 
fore if I admitted this application and 
adopMng the practice prescribed ^ by 
El. 69 expressed an opinion on the points 
which are now in dispute regarding the 
-payment of ground rent and insurance 
premia, it might be that a party who 
was dissatisfied with that opinion might 
■appeal against the order and the appeal 
might even be taken to the Privy Coun- 
cil. For it would be problematical 
whether this Court would follow the 
■opinion expressed by the Lord Justices 
in the case I have just referred to. It 
would be very undesirable to introduce 
an entirely new procedure with regard 

■to refe ences to the Commissioner, unless 

I was of opinion that I was entitled to 
adopt the procedure prescribed by 0. 55, 

E. 69, above referred to. 

But I am decidedly of opinion that as 
in the High Court Rules there is no rule 
'Similar to E. 69, 0. 55, it is not open to 
any of the parties to the reference to ask 
the Judge to give his opinion on ques- 
tions of law which have arisen in the 
■taking of the accounts. From the notes 
in the Annual Practice, it appears that 
applications under that rule are rarely 
made. Moreover, dt is not, in my opinion, 
in the interests of justice that parties to 
a reference should be at liberty to stop 
the proceedings by moving the Court to 
give its opinion on a point of law which 
has arisen which the Commissioner can. 
decide. It is certainly desirable that 
the Commissioner should deal with such 
questions, and the parties objecting to 
his decision then should proceed in the 
ordinary course by filing exceptions to 
his report. But I must not be taken as 
holding that the Court, once a reference 
has been made to the Commissioner, 
loses all control over the proceedings 
until the Commissioner has made his 
report. There may be cases in which the 
Court may find it necessary to withdraw 
the proceedings from the Commissioner 
.and resume the hearing itself, but such 
-cases must necessarily be of rare occur- 
rence. It is a different matter to ask 
the Court to resume the hearing, merely 
lor the purpose of deciding certain ques- 
tions which come within the powers of 


the Commissioner. In my opinion 
therefore the application must be dis- 
missed with costs, 

G.P./r.K. Application dismissed. 
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Scott, C. J. and Heaton, J. 

Madkavji Dliaeamsey Manufacturiug 
Co., Ltd. — Defendants — Appellants. 

V. 

Central India S pinning ^ Weaving and 
Manufacturing Co., Ltd. Plaintiffs 
Eespondents. 

Originally Civil Appeal No. 44 of 1915, 
Decided on 18th January 1916, from 
judgment of Macleod, J. 

Trade*mark — Infringement of Combina* 
tion of devices used — Question as to wbat is 
dominant trade mark is question of evidence 
— Court can grant both injunction and 
damages. 

A namecal or a number may bo as much a 
trade-mark as any other design. A manufac- 
turer can use one device or a combination of 
devices to denote any particular article manu- 
factured by him. In the latter case the ques- 
tion as to what is the dominant trade-mark 
is a question of evidence, depending on which 
device has caught the attention of the buyers 
and has come to be associated with the goods of 
the manufacturer. [F ^ 

It is an infringement of a trade-mark to copy 
the number assigned by a manufacurer to any 
article made in his factory, when the articie has 
acquired a reputation in the market and orders 
have been placed for it by description of the said 
number. It makes no difference that the person 
infringing adopts a different drawing or picture 
along with the number. [P 0 2] 

Where goods have acquired, by a particular 
fancy description, combination or device, a re- 
putation in the market, it is immaterial that 
the customers do not know who the makf^r i«!. 

[P 187 0 2] 

The questions foridetermination thereiote m 
a case of an alleged infringement for a trade- 
mark are: (1) whether the defendant has pirated 
the dominant device of the plaintiff: (2) whe- 
ther the defendant’s conduct is such as to deceive 
ultimate purchasers. ProDf of actual deception 
is not necessary, [P 187 G 2] 

A Court may grant both an anjunctioii and 
damages to the plaintiff in a suit for infringe- 
ment of a trade-mark. The injunction should 
be wide enough to cover all possible channels of 
approach to ultimate buyers and damages should 
be awarded on the result of an inquiry as to 
profits made by the defendant by the unlawful 
use of plaintiff’s number. IP 187 0 2] 

Plaintiffs manufactured twill cloth in their 
mill at Nagpur which was put on the market 
marked as No. 2051 with the device of the ser- 
pent. This cloth was sold from 1904. The de- 
fendants who owned a mill in Bombay, also 
manufactured twill of similar pattern in 1913 
and atfised the same number on every piece of 
their oloth and a label representing the image 
of the sun. Plaintiffs sued to restrain defen- 
dants from affixing No. 2051 to their twill cloth 
and for damages; 
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Held: (1; that No* 2051 was plaintiff^s trade* 
mark and that the defendants infringed it by 
copjing the number; (2) that an injunction res- 
training the defendants from using the said 
number on their cloth anyv\hero in India and 
award of damages to the plaintiffs on the 

amount of the profits made by defendants by 

sale of their twill cloth were appropriate reliefs: 
24 Lai 864, Dist ; M anuJactuTinu Co, v. 

^ Lever v. Goodwin, 

(186(1 1 Ch D 36, Ref. [p 157 c <j] 

Setalvad, Kanga and Vakil — for Ap- 
pellants. 

JJesai, Inverarity, Strangman and 
Jtnnah for Hespondents. 

Macleod, J. The plaintiffs are manu- 
facturers of cloth. which they manufac- 
ture m their Mill in Nagpur, in the 
Central Provinces. In 1904 they com- 
menced to manufacture a certain quality 
a black twill and for the purposes of 
reference they distinguished it from 
other kinds of cloth manufactured in 

M assigning to this twill 

No. 2051. The shade colour of the twill 
was distinguished by a series of numbers 
commencing from 1. The black twill 

was distinguished by No. 10. The 
No. 20ol was in no way descriptive of 
the tvyill cloth. On each piece of cloth 
was also woven the device of a serpent 
surrounded by a scroll containing the 
name of the Empress Mill. This mill 
was put on the market in the North- 
West frontier Provinces, Sind and the 
Eunjab where the plaintiffs have got 
their selling agents at Amritsar, Pesha- 
war and Karachi. The dealears in these 
towns and other smaller towns would 
apply to the selling agents for the plain- 
tiffs cloth and the cloth would be dis- 
tributed by these dealers to smaller 
rlealers in smaller towns and villages 

wat^to'th found its 

way to the consumer. In or about July 

IJIJ, the defendants, who were a com 

pany carrying on the manufacture of 

c oth ID Bombay, put on the market a 

>'15 I”"' also marked 

ti" tielow. In addi- 

tion there was a printed ticket affixed to 

each piece, a sample of which was affx 
ed o the piece of cloth manufactured 
by the defendants, put in as an exhibit 
in this case, and there was also a white 
ticket bearing the defendants’ name and 
other particulars. 

allege that by 1913 
their black twill had become known 
amongst purchasers in Sindh, the Pun 
lab and the Frontier Provinces by 


number alone, so that anybody who 
wanted to buy the plaintiffs’ black twill 
would not write an order “a bale of black 
twill from Nagpur mill bearing the 
maik of the serpent and the No. 2051”, 
but would simply order "a bale of black 
twill No. 2051.” The plaintiffs contend 
that they have established this by their 
evidence and that they are therefore en* 
titled solely to the use of that number 
on their black twill and that the use of 
that number by the defendants on a 

similar twill constitutes an infringement 

of their rights. 

I think there can be no doubt that a 
manufacturer can establish the right to 
the use of a particular number as a 
trade-mark, as well as a right to use a 
particular device, or he may use the two 
m conjunction. Therefore, it does net 
matter much what the particular draw- 
ing or number on the manufactured 
goods consists of, provided that the 
goods become known in the market by 
that particular device or number. Then 
if there is a device as well as a number, 
It depends on the evidence in each case 
as to what is the dominant part of the 
manufacturer’s mark, whether the device 

or the number or the fwo in conjunction, 
and if the phintiffs establish the fact 
on their evidence that goods have be- 
come known in the market and are sold 
by that particular number, then it is 
not necessary for them to prove that the 
prehasers have actually been deceived 
by the defendants using this particular 
number. But it is for the plaintiffs tc 
satisfy the Court that the similarity 
between the respective marks of the' 
plaintiffs and the defendants is such as 
to be calculated to mislead purchasers. 
It is permissible for the plaintiff to ask 
for an injunction against a rival trader, 
as soon as be knows that other goods 
bearing his mark and stamp are found 
placed on the market. When the plain- 
tiffs’ black twill was placed on the mar- 
ket it was probably known either as Ser- 
pent Chap or Naug Chap No. 2u51 of tha 
Empress Mills or perhaps by the des- 
cription Empress Mill Naug Chap; bub 
the evidence adduced now proves conclu- 
sively that, as time went on, purchasers, 
whether retail or wholesale, and whole- 
sale dealers may be purchasers only of 
a single bale or a large number of bales, 
sent their orders for black twill 
No. 2051, without referring either to thek 
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plaintiffs’ name or the serpent device, 
And there can be no doubt that what 
they expected to get when they gave 
that order was plaintiffs’ black twill, be- 
cause there was no other black twill on 
the market at that time bearing 
No. 2051 except the plaintiffs. 

It has been suggested that purchasers 
must have associated the plaintiffs 
name with the number. That in a sense 
is correct, but it does not mean that a 
shop-keeper on the frontier village, 
when asking for a bale of black twill 
No. 2051, was bound to have in hismind 
the personality of the plaintiff company. 
All he would require to have in his mind 
was that he bought this particular kind 
of cloth before with the plaintiffs’ mark 
on it, and he wanted to have it again. 
If the purchaser has to be actually ac- 
quainted with the personality of the 
manufacturer, it is clear that manufac- 
turers in the export trade would never 
have any chance of establishing their 
right to any particular trade- mark. It 
is obvious that the purchaser of a parti- 
cular kind of cloth, bearing a particular 
device manufactured in Manchester, if 
he happens to be on the other side of 
the globe, will have no idea whatever of 
the manufacturer except as a person 
who has sent out the particular goods 
which he wants to buy. 

There is no necessity for me to go 
through the evidence taken on commis- 
sion at length, because the general effect 
of it is clear, namely, that these various 
dealers have shown and have produced 
in each case particulars of orders from 
their constituents, for this particular 
black twill, by the No. 2051. Nor it is 
necessary, as is usually argued in this 
class of cases, for the plaintiffs to prove 
that the purchaser has been deceived or 
will be deceived if he had both kinds of 
cloth placed before him. This would 
not, in any event, be the case when the 
actual purchase is made. It is sufficient 
if the Court is satisfied that a purchaser 
when wanting to buy the plaintiff’s cloth 
may be misled into buying the defen- 
dants.’ Now the defendants say that 
they protect themselves by placing other 
marks totally different from the plain- 
tiffs’ marks on their twill. That would 
only be effective if they had proved that 
the purchasers knew the plaintiffs’ goods 
by some other portion of the device than 
the number. That a practice exists 
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amongst the Bombay Mills of copying, 
numbers appertaining to goods of rival 
mills which have attained a certain 
popularity in the market, is clear from 
the circular defendants have put in, 
which has been sent round by the Mill 
Owners Association to its various mem- 
bers. In that they refer to the objec- 
tionable practice current among mills 
of copying each other’s numbers. And 
how^ever much the defendants may pro- 
test that their multi-coloured ticket dis- 
tinguishes their goods from the plain- 
tiffs’ so that there can be no rossibility 
of deception, the fact remains, as I 
pointed out in the argument, that the 
defendants without any reason what- 
ever — for none has been called to show 
why this number was assigned to their 
black twill — copied this number which^ 
the plaintiffs have been using since 1904. 
If there was no importance attached to 
the number, there was no possible reason- 
why they should have fixed upon it 
rather than on any of the other hun- 
dreds and thousands of numbers, one of 
which they might have attached to this 
particular kind of twill. The only rea- 
son the Court can give for their having 
fixed upon this particular number, must 
be that the purchasers of this kind of 
cloth attached considerable impoitance 
to the number and bought the plaintiffs* 
cloth by that number, and the defen- 
dants thought, if they used this parti- 
cular number, they might induce the 
purchasers to buy their cloth instead of 
the plaintiffs.’ Their cloth is somewhat 
heavier and somewhat cheaper than the 
plaintiffs’ cloth. Not content only with 
copying the No. 2051, they have also 
added the 10 which has nothing to do 
in their sense with colour. It has been 
suggested that it describes weight. That 
cannot be the case, because it has been 
proved that each piece of the defendants 
cloth weighs from 11 3/4 to 12 lbs. 
Therefore it is quite clear that the de- 
fendants thought there was some magic 
in the 10 as well as in the 2051 which 
induced the purchasers to buy the plain- 
tiffs’ cloth. Again it may be said that 
if no importance was attached to the 
number, the defendants, when the plain- 
tiffs gave them notice, could easily have 
changed the number of this particular 
kind of twill rather than run the risk of 
litigation, in order to defend their al- 
leged right to use it. 
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Scott, 0. J . — As to the main facts there 
is no dispute. They are concisely stated 
in the first paragraph of the judgment of 
the lower Court as follows : 

“ Tho plaintiffs are manufacturers of cloth 
■which they manufacture in their ^lill in Nag- 
pur in the Central Provinces. In 1904 they 
commenced to manufacture a certain quality of 
black twill and for the purposes of reference they 
distinguished it from other kinds of cloth manu- 
factured in the Mill by assigning to this twill 
No. 2051. The shade colour of the twill was 
distinguished by a series of numbers commen- 
cing from 1. The black twill was distinguished 
by No. 10, The number 2051 was in no way 
descripiivc of the twill cloth. On each piece of 
cloth \sas also woven the device of a serpent sur- 
rounded by a scroll containing tho name of the 
Empicss ^lill. This twill was put on the mar- 
ket in the North-West Frontier Provinces, Sindh 
and the Punjab whore the plaintiffs have got 
their selling agents at Amritsar, Peshawar and 
Karachi. The dealers in these towns and other 
smaller towns would apply to the selling agents 
for the plaintiffs’ cloth and the cloth would be 
distributed by these dealers to smaller dealers in 
smaller towns and villages and so on until it 
ultimately found its way to the consumer. In 
or about July 1913, the defendants, who were a 
company carrying on the manufacture of cloth 
in Bombay, put on the market a black twill 
cloth which was also marked “ 2051 ” with the 
number 10 below. In addition there was a prin- 
ted ticket affixed to each piece, a sample of 
which was affixed to the piece of cloth manulac- 
tuared by the defendants, put in as an exhibit 
in this case, and there was also a white ticket 
hearing the defendants’ name and other parti- 
culars. The plaintiffs allege that by 1913 their 
black twill bad become known amongst pur- 
chasers in Sindh, the Punjab and the Frontier 
Provinces by its number alone, so that anybody 
Avbo wanted to buy the plaintiffs’ black twill 
would not write an order “ a bale of black twill 
from Nagpur Mill bearing the mark of tho sor- 
jjent and the number 2051, but would simply 
order “ a bale of black twill No. 2051.” ” The 

pUiuLiffs contend that they have established 
this by their evidence and that they are Ihero- 
foro entitled solely to tho use of that number on 
their black twill and that tho use of that num- 
ber by tho defendants on a similar twill con- 
stitutes an infringement of their rights.” 

Tho learned Judge held tliat the 
No. 2051 was the dominant character- 
istic of the plaintilTs’ goods among pur- 
chasers in the Indian markets in which 
it had an extensive sale, and that it was 
under this designation that the consti- 
tuents of up-country middlemen were in 
tho habit of ordering the plaintiffs’ twill 
of that description ; and being of opi- 
nion that tho defendants had copied the 
plaintiffs’ number in order to induce 
purchasers to buy the defendant’s cloth, 
which was rather heavier and cheaper 
than the plaintiffs’, instead of the plain- 
tifts’ cloth, passed the decree for an in- 


junction and damages which is now un- 
der appeal. 

The main contention of the appellants 
is that the learned Judge erred in as- 
suming that purchasers ordering twill 
No. 2051 or 2051/10 expected to get the 
plaintiffs’ particular manufacture bear- 
ing that mark and that on the evidence 
the plaintiffs had failed to prove that 
purchases of black twill No. 2051 or 
2051/10 were made on account of special 
preference for the plaintiffs’ particular 
cloth and that the number or combina- 
tion of figures was merely a manufac- 
turer’s number or quality number, to 
which the defendants had as much right 
as the plaintiffs. 

It will be convenient to deal with the 
question of quality numbers first. The 
argument that numbers on goods are 
mereky manufacturers’ quality numbers 
may be perfectly correct in a state of 
facts such as was proved to exist in 
Barloio v. Gobindram (l), relied upon 
by the appellants’ Counsel, where the 
Court found that the same importers im- 
ported into India cloth of identically 
the same quality kind and measurement 
under different numbers as well as differ- 
ent object designs. But that contention 
is inappropriate where the cloth of a 
particular factory when of a particular 
kind invariably bears not only a trade 
device, but also a fancy combination of 
figures designed for that particular 
cloth. The number not only represents 
no other cloth, but that particular cloth 
never bears any other number — so that 
as far as quality is concerned (i. e., the 
ultimate result of the material and pro- 
cesses employed in that factory for the 
production of that cloth) there is no 
standard of comparison, but another 
piece of the same cloth of the same 
manufacture. The simple question, then 
in such circumstances is, whether the 
defendant in the passing-off case is do- 
ing something calculated to deceive pur- 
chasers into the belief that they are 
buying the particular article which they 
know^ as bearing the particular number. 
It is not a case of a known quality of 
one manufacturer indicated, for reasons 
of convenience, by various numbers, ns 
in Barlow v. Gobindram (1) but of the 
particular mark in dispute being an in- 
variable indication of the cloth of the 
plaintiffs* manufacture. It is howeve r 

1. (1997) 24 Cal 364, 
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contended that the plaintiffs cannot 
claim an exclusive right to the user oE 
the particular combination of figures, 
unless it is shown that the purchasers 
consciously associate the figures with 
the plaintiff company. But where 
goods have acquired, by a particular 
fancy description, combination or de- 
vice, a reputation in the market, it 
is immaterial that the customers do not 
know who the maker is. In Woiher- 
spoon V. CuTi'ic ('2) Lord Hatherley said*. 

“ . . . The name of the article again, if it has 
acquired a name should not, by any honest 
manufacturer, be put upon his goods if a previ- 
ous manufacturer has, by applyingit to his goods 
acquired the sole use of the name. I mean the 
use in this sense, that his goods have acquired by 
that description a name in the market, so that 
•whenever that designation is used he is under- 
stood to be the maker, where people know who 
■the maker is at all— or if people have been plea- 
sed with an article, it should be recognized at 
once by the designation of the article, although 
the customers may not know the name of the 
manufacturer,” 

So also Lord Halsbury in Birmingham 
Vinegar Breioery Company v. Powell (3) 
said : 

” It may bo true that the customer does not 
know or care who the manufacturer is, but it is a 
particular manufacture that he desires. He 
wants Yorkshire Relish to which he has been ac- 
customed, and which it is not denied has been 
made exclusively by the plaintiff for a great 
number of years. Tliis thing which is put into 
the hands of the intended customer is not York- 
shire Relish in that sense. It is not the original 
manufacture. It is not made by the person who 
invented it. Under these circumstances it is a 
fraud upon the person who purchases to give him 
the one thing in place of the other.” 

The evidence appears to us to be con- 
vincing that the plaintiffs’ twill cloth 
had by or before 1911 (the year in which 
the defendants claim to have introduced 
the marks complained of) acquired in 
the Northern India markets a reputa- 
tion under the designation of 2051 and, 
when black, of 2051/10, and that pur- 
chasers desiring that cloth ordered it 
rather by those figures than by any 
other designation and that the figures 
had become by use the dominant desig- 
nation. It is said that the witnesses for 
the plaintiffs were middlemen or com- 
mission agents and not the ultimate 
buyers and that the witnesses would not 
be deceived. To this the answer is that 
their testimony as to the form in which 
order for the plaintiffs, cloth is usually 
given is good proof of the association 
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formed in the minds of ultimate buyers 
between the figures and the article pro- 
duced by the plaintiff’s. 

It is also contended that no case of 
actual deception has been proved, but 
this is not necessary. It is sufficient to 
justify relief if the Court is satisfied, as 
we are here, that the defendant is put ! 
ting into the hands of middlemen a 
means whereby ultimate purchasers are 
likel> to be defrauded : see Singer 
Manufacturing Company v. Loog (4) aud 
Lever v. Goodwin (5). It has been con- 
tended that as the plaintiffs and defen- 
dants affix to their cloth distinctive, 
trade marks no importance should be 
attached to the figures ; but it is a mat- 
ter of common experience that theatten- 
tion of buyers is often not attracted by 
the most prominent design. Experience 
alone shows which device has caught the 
attention of buyers. Here there can be 
no doubt that far more importauce is' 
attached to the figures than to the pic-' 
torial representations and the conclusion 
is almost irresistible that the defendants 
knowing the importance attached by 
buyers to the plaintiffs’ combination of 
figures, adopted that combination in the 
hope of securing for their cloth some of 
the plaintiffs’ customers. 

In our opinion the judgment of the 
lower Court is right and should be 
affirmed. As regards the form of injunc- 
tioQ objection has been raised as to its 
local extent, and as regards the form of 
the inquiry as to damages that it is 
sweeping. In our opinion the injunc- 
tion must be wide enough to cover all 
possible Indian channels of approach to 
the ultimate buyers and should not be 
limited as contended by appellants, and 
as regards the form of inquiry as to 
damages it appears to us that it would 
be neither reasonable nor practicable to 
restrict the inquiry as suggested. The 
wide form of inquiry was adopted after 
argument in Liver v. Goodioin (5) and 
has been rightly applied in the present 
case. The appeal must be dismissed 
with costs. 

G.p./r.k. Appeal dismissed^ 
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Batchelor and Shah, JJ. 

Dmidappa Mallappa Sigandki and 
others -Blaintilfs— Appellants. 

V. 

Secretary of State and Defen- 

dants Kespondents. 

First Appeal No. 136 of 1913, Decided 
on 23id February 1916. 

(a) Bombay District Police Act (1890), 

Ss. 42 and 44 — Prohibition for all time 

throughout District of Vyasantol procession 
IS illegal. 

The Government of Bombay Resolution dated 
Gth i\Iay 1911 prohibiting Vyasantol processions 
in the District of Belgaum for all time is illegal 
and ultra vires and is not covered either by S. 42 
or by S. 44, Bombay District Police Act. 

o T>. [P 189 Cl, 2] 

(b) Bombay District Police Act (1890), 

Ss. 42 and 44 — Scope of — Prohibition cannot 
extend to whole district and aim of, is res- 
toration of order and not prohibition of reli* 
gious procession. 

Section 42, Bombay District Police Act ex- 
pressly limits the powers of prohibition conferred- 

upon the Magistrate both in time and in place, 
the limitation of place being to a particular town 
or village or the vicinity thereof. S. 44 ( 1 ), Dis- 
trict Police Act, deals not with the prohibition 
of religious ceremonials, but with the maintain- 
ing of public order at religious ceremonials which 

are not prohibited. LP 189 C 1 ] 

(c) Bombay District Police Act (1890), 
S, 13 (2) Procession — Prohibition of, un- 
limited power is not conferred on govern- 
ment. 

Section 13 (2), District Police Act, does not 
confer any unlimited power on tho Government 
to prohibit processions. [P 190 C 2] 

(d) Public Road — Public have right to use. 
All members of the public have a right to use 

tho public streets in a lawful manner, and it lies 
on them who would restrain them to show some 
law or custom abrogating the privilege. 

rr, [P 189 Cl] 

Therefore tho Lingayats of Iho District of Bel- 
gaum havo a right to exhibit Vyasantol, their 
religious symbol, in procession in any public 
street, subject to tho lawful orders that may bo 
passed under any provisions of law such as S. 144, 
Criminal P. C., or Ss. 42 and 44, Bombay Dis- 
trict Police Act : 26 Mad 376 and 34 Bom 671, 

LP 189 0 1, 2] 

Stra^igman and 5. B. Bakhale—iox 
Appellants. 

Jardine^ S. S. Patkar^ Bahadur 

Parekh and JL, H. Kellcar — for 
Respondents. 

Batchelor^ J . This appeal is brought 
by the plaintitTs in tho suit. They sued 
as representatives of the Lingayat com- 
munity of the town of Athni, and the 
object of their suit was to obtain a de- 
claration of their right to exhibit in 

pub'ic their religious emblem known as 
the Vyasantol. 


1 he learned District Judge has decided 
against them because he hae upheld the 
validity of a certain contested order of 
Government, viz., Government Resolu- 
tion, Judicial Department, No. 2568 of 
Gth May 1911.'’^ Upon that point only 

‘Resolution. 

The Lingayats of Athni in the Belgaum Dis- 
trict pray for permission, under 8. 44 (1), Dis- 
trict Police Act (Bombay Act 4 of 1890), to parade 
the Vyasantol procession through certain streets 
of the town of Athni on the occasion of the visit 
of their High Priest, the Bwami of Chitaldurg. 
The procession is intended to do honour to him 
and to show the respect and reverence with which 
his followers regard him. 

2. The main points requiring consideration 
under S. 44 (1), District Police Act (Bombay Act 
4 of 1890) are : (a) whether any dispute or con- 
tention exists which is likely to lead to a grave 
disturbance of the peace; and (b) what order 
would be proper having regard to the apparent 
legal rights and the established practice of the 
parties. 

3. As to (a) there can be no doubt, on the evi- 
dence produced and from the past history of 
nearly a century, that a dispute has always 
existed and does now exist about the right to 
parade the Vyasantol procession, both in Belgaum 
and in other districts. Similarly the same evi- 
dence shows that disturbances of the peace have 
in the past been caused by this procession, which 
has been described as “an obnoxious ceremony** 
and “an unbecoming procession.” The element 
of disturbance is in the symbol of the great 
Vyasa’s hands represented as cut off, and paraded 
in that manner. Though the Vaisbnavite Brah- 
mans are the class who consider themselves most 
directly aggrieved, there is no doubt that Vyasa- 
has been held in the highest respect and is con- 
sidered to be a God by those Brahmans who are 
followers of Shiva, and by the non-Lingayat 
Hindus generally. These last though they may 
not voluntarily and actively lead any oppo>ition, 
would certainly sympathise with nn agitation 
against the processions. The Governor-in-Council 
is therefore convinced that the dispute that exists 
is such as to raise a reasonable apprehension of a 
grave disturbance of the peace. The fact that the 
District Magistrate, Belgaum, ordered a special 
party of police to attend at Athni shows that in 
his opinion tho occurrence of a riot was not 
improbable. 

4. As regards (b) tho Governor-in-Council is of 
opinion that there can bo no legal right to parade 
through the streets with this symbol. He agrees 
with tho Commissioner, S, D., that the Vyasantol 
is not a necessary part of religious worship. The 
objection of tho Brahmans and others is not to 
the procession itself, but to the parading of the 
Vyasantol. On the question of the established 
practice, which after all is tho most important 
one, it is admitted not only that there have been 
no processions of the kind in the Belgaum Dis- 
trict within tho memory of tho present genera- 
tion but that it has been prohibited whenever 
tho Lingayats attempted to revive it. 

6. Tho Governor in-Council for these reasons is 
pleased to direct that permission should not in 
future be given to hold Vyasantol processions in. 
the Belgaum District. 
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the plainbiPfs failed in bhe trial Court, 
and that point only is the subject for 
our decision in this appeal. Now the 
proposition with w'hich we start, in a 
consideration of this subject, is the well- 
known principle that all members of the 
public and every sect have a right to use 
the streets in a lawful manner, and it 
Ilies on those who would restrain them 
in its exercise to show some law or cus- 
tom having the force of law depriving 
them of the privilege : see Sadagopa- 
chariar v. Ea^na Rao{l), which was fol- 
lowed by a Bench of this Court in E(is~ 
lingappa v. Dharmappa (2). These 
general or Common law rights may be 
restricted by Statute : in this instance 
by the Bombay District Police Act. But 
the restrictions imposed must, it is mani- 
fest, be justified by the Act. The ques- 
tion therefore is whether the Govern- 
ment Besolution, which I have quoted, 
is justified under the District Police Act. 
For, it is admitted by the learned Advo- 
cate-General that the Resolution is not 
to be saved by reference to S. 144, Cri- 
minal P. C., read with S. 38, District 
Police Act. The learned District Judge, 
commenting upon the terms of the Re- 
solution, observes that the order is not 
drafted with legal precision and does not 
suggest that legal advice was taken. 
The wantof precision to which the Judge 
here alluded adds some difficulty to cur 
task. But the question is, whether, 
without pressing technicalities, the sub- 
stantial requirments of the District 
Police Act have been complied with. In 
my opinion, the answer is in the nega- 
tive. The authority issuing the order 
ascribes it to S. 44, sub-S. 1. That 
ascription however is, I think I may say, 
obviously a mistake. For whereas the 
resolution under notice purports to pro- 
hibit this Vyasantol procession, S, 44 (l) 
deals not with the prohibition of religi- 
ous ceremonials, but with the main- 
taining of public order at religious cere- 
monials which are not prohibited. That 
Inotwithstanding, the resolution may, of 
course, still be valid if it can be attri- 
buted to powers vested in the Govern- 
ment by any other sections of the Act, 
and the only section to which recourse 
has been had for this purpose is S. 42. 

That section also, in my opinion, fails 
to serve the turn of the respondents. 

1. (1903) 26 Mad 376. 

2. (1910) 34 Bom 671=7 I 0 663, 


For, in the first place, the authority em- 
powered under S. 42 is not the Govern- 
ment, but the local Magistrate of the 
District, and the words whenever and 
for such time as it shall appear neces- 
sary” appear to me in the context to 
mean “appear necessary to that Magis- 
trate.” It was suggested that the powers 
thus vested in the District Magistrate 
might be capable of legal exercise by 
the Government by reason of the provi- 
sions of S. 50 read with S. 13, sub-S. 2 
of the Act. It is not at present neces- 
sary to pronounce upon this argument, 
and I will only say that I am doubtful 
whether it should be conceded. As- 
suming however that the argument is 
sound, it goes no further than this that 
the present orders, though issued by 
Government, have the same validity as 
if they had been issued by the District 
Magistrate. The question therefore is 
whether these orders, if issued by the 
District Magistrate, would be lawful 
orders under S. 42. I think they would 
not. For S. 42 enables the Magistrate 
to issue these orders only whenever and 
for such time as it shall appear neces- 
sary and the orders are to operate only 
in such town or village or the vicinity 
thereof as may be directed ; in other 
words, the powers of prohibition con- 
ferred upon the Magistrate are by the 
Statute expressly limited both in time 
and in place, the limitation of place be- 
ing to a particular town or village or the 
vicinity thereof. This particular order, 
as I understand it, is to operate for all 
time, and instead of being limited to any 
town or village or the vicinity thereof 
is to prevail throughout the whole of the 
Belgaum District. 

On these grounds therefore I think that 
the Resolution in question is beyond the 
powers conferred by the Act. 

The learned Advocate-General, as a 
last effort to sustain the resolution, sug- 
gested that it might be upheld if it were 
regarded as being nugatory. I am un- 
able however to read it in that sense. 
From what I have already said, it is 
manifest that we must attend not so 
much to the words as to the plain mean- 
ing of this resolution, and of the mean- 
ing of it I have not been able to enter- 
tain any doubt.' As I read the resolution, 
its meaning and effect is, and was inten-, 
ded to be, the prohibition of the Vyasan- 
tol processioh throughout the Belgaum 
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District for all time. For the reasons 
which I have ^iven I am of opinion that 
no such orders could lawfully be issued 
under the Bombay District Police Act. 
Therefore the point upon which the 
judgment of the Court below has Rone 
against the appellants must now be deci- 
ded in their favour, the decree of the 
District Judge must be reversed and the 
suit must be remanded to his Court to 
be heard and decided on the other 
issues. Costs to he costs in the suit. 

Shaky J — This appeal arises out of a 
suit brought by the Lingayat plaintiffs 
in tlie District Court of Belgaum, for a 
declaration that tlie Lingayats have a 
right to exhibit Vyasantol. their religi- 
ous symbol, in procession on religious 
and other occasions, and that the 
Government Kosolution No. 2058 (Judi- 
cial Department) of (Jth May 1911 is 
illegal and ultra vires in so far as it 
forbids tlie exhibition of the symbol 
entirely for all time and throughout the 
District. Among other things, it was 
urged by way of defence that the vali- 
dity of the Government Resolution 
could not be questioned in a civil Court. 
The material issues were decided by 
the lower Court against the plaintiffs, 
principally on the ground that the 
Government Resolution was within the 
powers conferrred by the District Police 
Act (Bombay Act 4 of 1890) on the 
Government, and that its validity could 
not he questioned in a civil Court except 
so far as S. 81 of the act permitted it. 
The result was that the plaintiff’s suit 
was dismissed with costs. 

In this appeal against the decree of 
the District Oour*:, the only point argued 
is whether the Government Resolution 
of 6th May 1911 is illegal and ultra vires. 

At the outset it will be convenient to 
to deal with the point, which has been 
raised hy the learned Advocate General, 
that the resolution does not prohibit 
anything and is merely a direction to 
the District Magistrate that permission 
should not be given in future to hold 
Vyasantol processions in the Belgaum 
District. Taking the resolution aa a 
whole, I havo no doubt that it was in- 
tended to prohibit, and has clearly the 
effect of prohibiting, Vyasantol proces- 
sions in the District of Belgaum with- 
out any limitation as to time, so far as 
the Government are concerned. The 
resolution cannot therefore be treated 


OP State (Shah, J.) 

as merely nugatory as suggested by tho' 
Advocate General. As regards the vali- 
dity of the resolution, it is ccnceded, 
and in my opinion rightly conceded, 
by the Advocate General that S. 38, 
District Police Act has no application to 
the present case No reliance was placed 
on behalf of the defendants on S. 81 of 
the Act in the course of the argument; 
and it is clear that the setion can have 
no application, unless the order con- 
tained in the resolution is made by the 
Government under an authority confer- 
red by the Act. 

The question therefore arises, whe- 
ther the order in dispute can be referred 
to any authority conferred by the Dis- 
trict Police Act on the Government. It 
is argued that the requisite authority is 
conferred by S 50 read with S 13, 
Cl. 2. Under S 50 orders made by the 
Magistrate of the District under Chap 4 
are subject to the provisions of S 13 (2); 
and S. 13, Cl. (2), provides that in exer- 
cising autliority under the precodmg 
sub-section the Magistrate of the Dis- 
trict shall be governed by such orders 
as Government may from time to time 
make in this behalf. Assuming, with- 
out deciding that the Government have 
the power under S. 13 (2) of making 
such discretionary orders, as the Dis- 
tract Magistrate is empowered to make 
under'Ss. 42 and 44, so as to make them 
binding on the District Magistrate under 
S. 50, it is clear that the orders to 
be made must be justihed under sections 
42 and 44. If they transgress the pro- 
visions of Sa. 42 and 44, they would be 
ultra vires to that extent. S. 13, Cl. (2)1 
does not confer any unlimited power on 
the Government to prohibit processions. 

Having regard to the decisions in 
Baslingappa v. Dharmappa (2) and 
Sadagoppchariar v. Rama Rao (l), it is 
clear that the plaintiffs have a right to| 
use the public streets in a lawful man- 
ner and it lies on those who would rea- 
train them to show some law or custom 
abrogating the privilege, and that sub- 
ject to the lawful orders that may be 
passed under any provisions of law such 
as S. 144, Criminal P. C., or Ss. 42 and 
44, District Police Act, they would be 
entitled to hold the vyasantol proces- 
sions in any public street. Aa I have 
already pointed out, the Government- by 
their Resolution prohibit the vyasantol 
processions in the whole District of BeU 
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gaum, without any limit as to timo. The 
prohibition, that S 42, District Police 
lAct, contemplates, is limited as to time 
and space. It provides that the Magis- 
trate of the District may, whenever and 
for such time as it shall appear neces- 
sary, prohibit in a town or village or the 
vicinity thereof the exhibition of sym- 
bols, which, in the opinion of the Magi- 
strate, may probably inflame religious 
animusity between diflerent classes. 
The order of the Government is not con- 
fined to any town or village, but extends 
to the whole District, and it is not limi- 
ted in any manner as to time. I feel 
clear that it is outside the ambit of 
S. 42, 

Under S. 44, it is still more difficult 
to justify the order of the Government. 
Under that section, when it appears to 
the District Magistrate that a dispute 
exists which is likely to lead to grave 
disturbance of the peace, he can give 
such orders, with reference to any reli- 
gious exhibition or procession, as to the 
conduct of the persons concerned to- 
wards each other and towards the public 
as he shall deem necessary and reason- 
able under the circumstances. Such 
orders apparently are to have operation 
in a particular town or place. The pre- 
sent order of the Government does not 
appear to me to fall within the scope of 
S. 44, as it involves an unqualified pro- 
hibition of the vyasantol processions in 
the whole District, and pays no regard 
to the apparent legal rights of the per- 
sons interested. Further, under S. 44 (2), 
any order made under S. 44 (1) is sub- 
ject to a decree of a competent Court 
and is liable to be recalled or altered if 
it is inconsistent with a decree that 
may be passed in a suit, filed by an in- 
terested person, as to the rights and 
duties of the persons affected by the 
order. This subsection would save the 
present suit even if the order of the 
Government were within the scope of 
S. 44 (l), because no order made under 
para. 1 is to be inconsistent with the 
legal rights of the parties as determined 
by a Court of competent jurisdiction. 
But, in my opinion, the order of the 
Government is clearly outside the scope 
of Ss. 42 and 44; and it is not possible 
to treat it as having been made under an 
authority conferred by the Act. I am 
unable to agree with the learned Dis- 
trict Judge in his opinion that : 


“ It is within the competence of Government 
in the exercise of their power of control to give 
a general direction to the District Magistrate.” 

No authority has been cited in sup- 
port of this view, and on the proper con- 
struction of the sections of the Act, I 
cannot hold that the Act confers upon 
the Government an unlimited power of 
prohibiting religious processions in the 
whole of any District. On these grounds 
I am of opinion that the Government 
Resolution is illegal and ultra vires in 
so far as it prohibits the vyasantol pro- 
cessions in the whole District withouk 
any limit as to time, and that it is no 
bar to the plaintiffs’ suit. I therefore 
concur in the order proposed by my^ 
leained brother. 

G.P./k.K. Appeal allowed. 
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Beaman and Heaton, JJ. 
Sardarkhan Jaridhkhan — Accused — 
Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 265 of 1916 De- 
cided on 24th August 1916, from con- 
viction and sentence of Sess. Judge, 
Ahmedabad. 

Penal Code (45 of 1860). Ss. 300 (3), 
302 and 304 — Death caused by single blow 
— Possibility is that the blow exceeded th& 
effect that was in view so offence is culpable 
homicide not amounting to murder and not 
murder. 

Where death is caused by a single blow, struck 
under the influence of passion, it must always be 
a nice and difficult question to determine the 
precise intention of the offender and it might 
not unreasonably be brought in some cases with- 
in the lesser offence of culpable homicide not 
amounting to murder. Every case must bow-- 
ever be dealt with on its own facts, and loose 
applications of such inferential processes, giving 
too liberal an extension to the provisions of 
S. 800, Cl. (3), should not ordinarily be en- 
couraged. LD 192 G 1, 2} 

Deceased threatened accused, who lost his 
temper and rushing out brought an iron-shod, 
stick with a single blow of which be killed the 
former. 

Hild : that, having regard to the fact that- 
death was caused by a single blow, it was possi- 
ble that the blow struck by the accused exceeded 
in violence the injury he had in view at the 
moment of striking it, and that therefore the- 
accused should be convicted of culpable bomicido. 
not amounting to murder under the second pari 
of S. 804, 1. P. C., and not of murder. 

[P 192 C 21 

G, N, Thakor — for Appellant. 

S. S. Paikar — for the Crown. 

Judgment. — The accused’s father had. 
a quarrel with the deceased, as a results 
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of which the deceased was discharged 
from the mill. The evidence is that he 
entered the mill after this and threat- 
ened the accused, who is a young man 
of about seventeen or eighteen. The 
accused appears to have lost his temper, 
rushed out and brought two sticks one 
of which he gave to accused 2, who is 
seven years older than accused 1 and 
who resides with him and his father. 
Accused 1 and 2 immediately went out 
with the object of driving the deceased 
off the mill premises, as they say, or, as 
is implied in the finding of the learned 
Sessions Judge assaulting him. Unfor- 
tunately, the two accused came upon 
the decased sitting with his back to- 
wards them just outside the weaving 
shed, and the evidence is that the ac- 
cused, being armed with a stick about 
three feet long having iron rings and 
about an inch in diameter, suddenly 
struck the deceased a violent blow on the 
back of the head which, as the medical 
evidence shows, resulted in death within 
a few hours. Mr. Tbakor on behalf of 
the accused has not disputed the subs- 
tantial fact of the killing, though he has 
pressed upon us a consideration of the 
possibility at least of the fatal blow hav- 
ing been struck by accused 2. We do 
■not see any reason to doubt the correct- 
ness of the conclusion reached by the 
learned Sessions Judge upon this point. 

We have therefore only to consider 
whether the killing in such circumstances 
amounts to murder or can be reduced to 
the lesser offence of culpable homicide 
not amounting to murder. If murder 
it can only be so under Cl. 3, S. 300, 
which enacts that 

“Culpable homicide is murder if the death is 
caused by an act done with the intention of 
causing bodily injury to any person, and the 
bodily injury intended to bo inflicted is suflicient 
in the the ordinary course of nature to cause 
death.” 

Now where death is caused by a single 
]blow, as is the case hero, struck pro- 
jbably under the influence of passion, it 
must always be a nice and difficult ques- 
tion to determine the precise intention 
of the offender. Doubtless the learned 
Sessions Judge has followed what in a 
majority of cases, we think, we must 
concede the right and logical course. Ho 
has inferred the intention, that is to 
say, from the extent of the injury and 
the nature of the weapon used. On the 
other hand, whore cases of this kind are 
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tried by Jury, Juries are much moie dis- 
posed to take a liberal and less logical 
view and to look at all the surrounding 
circumstances with the object, if possi- 
ble, of reducing the offence and so, not- 
withstanding the character of the in- 
jury and the nature of the weapon, 
imputing a lesser intention 'to the ac- 
cused, Where, as we began by saying, 
death is caused by a single blow, it is al- 
ways much more difficult to be abso- 
lutely certain what degree of bodily in- 
jury the offender intended, particularly 
where the weapon used, although a very 
dangerous weapon, is one which is in 
the bands of so many people in that 
part of the country every day of their 
lives when they go about their ordinary 
field business. It is upon this ground— 
and upon this ground alone — that we 
are disposed to take a more lenient view 
of the offence committed by the accused 
than that which the learned Sessions 
Judge took. After all it must, in a case 
of this kind, be a matter of inference 
and nothing more, and while admitting 
that the inferential processes of the 
learned Judge are in accordance with 
what we conceive to be the common and 
best mode of administering this branch 
of criminal justice, there may be excep- 
tional cases and exceptional circum- 
stances which would warrant us, sitting 
hero as Judges of final appeal, in taking 
what we have said might be a Jury’s 
rather than a Judge’s point of view. 
And if looking at the case thus, we feel 
that it might not unreasonably be 
brought within the lesser offence of cul- 
pable homicide not amounting to murder, 
while even in the opinion of the Sessions 
Judge the actual degree of criminality 
belongs more properly to that than to 
the offence of murder, we do not think 
that we are really stretching the law at 
all by adopting a less strict mode of in- 
ferential reasoning. We feel that this 
is a case in which the sentence of trans- 
portation for life would, in any event, 
be out of proportion to the real crimi- 
nality of the accused’s act. 

That being so, we find the less diffi- 
culty in coming to the conclusion that 
it is possible the blow he struck exceeded 
in violence the injury he had in view at 
the moment of striking it. His mind 
could not have been very clear, and it is 
hard to say that he could have had any 
definite intention of any kind at the 
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moment. But in saying this, we do not 
wish to encourage loose application of 
such inferential processes giving too 
liberal an extension to the provisions of 
S. 300, Cl. (3). Every case must be dealt 
with on its own facts, and this case is, 
we think, one which will allow us so far 
to agree with the learned pleader of the 
prisoner as to hold that the killing here 
can properly and legally be brought un- 
der S. 301 rather than S. 302. 

We shall therefore alter the conviction 
from murder to culpable homicide not 
amounting to murder under the second 
part of S. 304 and direct that the pri- 
soner be sentenced to five years rigorous 
imprisonment. 

g,p./b,K. Order accordingly. 
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Macleod, 3. 

Wilfred B. Padgett— 

V. 

Jamsetji Horrtiusji Chothia — Defen- 
dant. 

Original Civil Suit No. 1437 of 1915, 
Decided on 31sb January 1916. 

(a) Debtor and creditor — Interest — Sus- 
pension of, due to state of war— Rule as to, 
laid down — Interest — Contract. 

The existence of a state of war between the 
respective countries of the debtor and creditor 
suspends the accrual of interest when it would 
ordinarily be recoverable as damages and not as 
a substantive part of the debt. [P 194 C 1] 

The accrual of interest is suspended, even 
when the alien enemy creditor remains in the 
country of the debtor, until the debtor has 
actual notice that the principal debt can safely 
be paid without the possibility of its enuring 
for the benefit of the enemy during the con- 
tinuance of hostilities. [P 195 C 2] 

(b) Emergency Legislation Continuance 
Act (1 of 1915) — Ordinances under S. 23 of 
Indian Councils Act remain in force during 
war^and six months after. 

Under Act 1 of 1915 the provisions of the vari- 
ous ordinances made by the Governor-General 
under S. 23, Indian Councils Act of 1861, have 
efieot as if they had been enacted by the Gover- 
nor-General in Council and remain in force 
during the continuance of the present war and 
six months thereafter. [P 195 0 2] 

Campbell — for Plaintiff. 

Inverarity — for Defendant. 

Judgment — (25 th January 1916) — Bet- 
ween 2nd April 1913 and 14th August 
1913 the defendant signed five promis- 
sory notes for various amounts payable 
on demand with interest at six per cent, 
in favour of Messrs. Bume and .Reif, 
Deducting various payments made from 
time to time there remained due for prin- 
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cipal and interest, whenthe suit was filed, 

Rs. 15,017-8-11 When war broke out 
between Great Britan and Austria the 
firm of Bume and Reif became a hostile 
firm. On 9th February 1915 a license 
was granted to the firm of Bume and 
Reif on the application of W.R. Padgett, 
Assistant Manager of the firm, under the 
Hostile Foreigners Trading order to 
carry on business under certain condi- 
tions. The license was to remain in 
force until 14th August 1915. On 15th 
August 1915 a fresh license was granted 
to the firm for the purpose of winding 
up their business which expired on 14th 
November and on 17th January 1916 it 
was notified in the Gazette that an 
extension after that date had been re- 
fused. But on 24th November 1915 a 
license was issued to Mr. Padgett with 
the previous authority of the Controller 
bub nob otherwise to bring, institute, de- 
fend, compromise or refer to arbitration 
any action, suit or other legal proceed- 
ing relating to the property, credits or 
effects of the said firm. The license was 
to continue in force until 31st January 

1916. 

Mr. Padgett accordingly filed this suit 
on 17th December 1915 as Liquidator of 
Bume and Reif with the consent of the 
Controller. The claim is admitted, but 
it has been contended that the plain- 
tiff cannot maintain the suit and that 
the license giving him leave to take 
legal proceedings against the debtors of 
the firm is ultra vires. In my opinion 
the license, as granted to the plaintiff, - 
was within the powers of the Governor- 
General acting under tbe provisions of 
the Hostile Foreigners Trading order. 
Then it was contended that the defen- 
dant was not liable to pay interest 
which was recoverable as damages, from 
the date of the outbreak of war until 
a license to trade had been issued. 
This raises a novel point. The Common 
law of England must be applied, but 
there is no direct authortty which lays 
down what is the Common law. In 
DuBelloix v. Lord Waterpark (l) the 
plaintiff sued on a promissory note 
signed in Paris on 27th December 1787 
payable six months after date. The 
defendant pleaded limitation but there 
was no evidence that the plaintiff had 
been in England since the making of the 
note. The Jury asked whethe r they 

1, (1882) 1 D & R 16=24 R R 62^ 
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were bound fco give the plaintiff interest 
as well as principal, and the learned 
Judge charged them that interest being 
the damage for the detention of tbedebt 
the question was peculiarly for their 
consideration. The Jury gave a verdict 
for the principal only. A rule was 
moved for to show cause why the ver- 
dict should not be increased but the 
Court held that the question of interest 
had been rightly left to the Jury. 
Abbott, C. J. concluded; 

"But there is another objection to the plain- 
tiff’s recovering in'erest on the date, for during 
the greatest part of that time he was an alien 
enemy, and could nothave recovered even the 
principal in this country and at all events 
during that portion of the lime the interest 
could not have run, and it would even have been 
illegal to pay ihe bill whilst the plaintiff was an 
alian enemy." 

If this view is correct, it seems that 
the question of allowing interest during 
the period of hostilities ought not to 
have been left to the Jury. I have been 
referred to several American cases on 
the point and though these are not to 
be considered as authoritative, I may 
refer to the principal which can be ex- 
tracted from them to ascertain whether 
it is so consonant with the dictates of 
common sense that I may safely assume 
that it agrees with the Common Law af 
England. The result of these American 
cases may be stated as follows: The 
existence of a state of w'ar between the 
respective countries of the debtor and 
creditor suspends the accrual of interest 
when it would ordinarily be recoverable 
as damages and not as a sustantive part 
of the debt. So limited, the reason of 
the rule is obvious, that a pirty should 
not be called upon to pay damages 
for retaining money which it was his 
duty to withhold and not to pay it over. 
It is essential to the application of the 
rule suspending interest when the res- 
pective countries of the debtor and cre- 
ditor are engaged in war that the cir- 
cumstances be actually such that the 
payment of the debt was made imprac- 
ticable, if not impossible. Thus interest 
is not suspended in cases where the 
creditor although a subject of theenemy, 
remains in the country of the debtor or 
has a known agent there authorized to 
receive the debt. The first proposition 
I accept, but I should like to hear fur- 
ther arguments on the question whether 
or not interest was suspended, as this 


firm remained in Bombay, until the fina* 
was granted a license to trade or untiV 
the plaintiff was granted the license 
under which the suit was filed. 

Final judgment . — I have now taken 
further evidence regarding the status of 
the firm of Bume and Beif and have 
heard further argument on the question 
of suspension of payment of interest It 
appears that the paitners in the firm of 
Bume and Beif were Mr. Bume and Mr. 
Beif, both Austrians, but Mr. Beif was 
naturalised British subject. The head 
office was Bradford in Yorkshire. There 
were branches at Hamburg, Bombay and 
other places. But the expenses of the 
Bombay branch were debited to the 
account of the Hamburg branch and it 
seems as if the Bombay branch was 
really an off shoot of the Hamburg branch. 
The outbreak of war between Great 
Britain and Austria dissolved the part- 
nership, and on 24bh October 1914 Mr, 
Beif was granted a license by the Secre- 
tary of State under the proclamation of 
9th September 1914. Meanwnile Mr, 
Liebel, an Austrain who was in charge 
of the branch at Bombay, was interned. 
There can be little doubt that at the 
outbreak of war the firm was a hostile 
firm within the definition contained in 
01. 2 of the Hostile Eoreigners Trading 
Order. 

According to the original Common Law 
doctrine an alien enemy had no rights 
at all and commercial intercourse with 
alien enemies was illegal. On to this 
plain and obvious doctrine there were 
grafted by custom various exceptions. 
For instance, an alien enemy was not to 
be considered as an alien enemy unless 
he was residing in enemy territory. The 
proclamation of 5th August 1914 with 
regard to trading with the enemy, pub- 
lished in India on 7th August 1914, only 
forbade commercial intercourse with 
persons resident, carrying on business 
in or being in the Geiman Empire and 
it was expressly stated that the procla- 
mation did not apply to trading or com- 
mercial intercourse carried on by such 
peisons solely from the branches of busi- 
ness which they might have in some 
other country including the British Do- 
minions. 

An explanatory announcement as to 
this proclamation was issued by the 
Treasury on 22nd August. It stated that 
as a rule there was no objection to BrU 
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tish firms trading with German or Au- 
strian firms established in neutral or 
British territory, what was prohibited 
was trading with any firm established 
in hostile territory. If a firm with head- 
quarters in hostile territory had a branch 
in neutral or British tertitory, trade 
with the branch was permissible as long 
as it was bona fide and no transaction 
with the head office was involved. There 
was no objection to making payments to 
firms established in hostile territory on 
contracts entered into before the war 
broke out, when nothing remained to be 
done save to pay for goods already de- 
livered or for services already rendered. 
The explanation was issued in order to 
promote confidence and certainty in Bri- 
tish commercial transactions. The pro- 
clamation was revoked by the proclama- 
tion of 9th September 1914, which was 
not published m India^ until 31st Octo- 
bsr. The expression * enemy” was de- 
fined as meaning any person or body of 
parsons of whatever nationality resident 
or carrying on business in the enemy 
country, but it did not include persons 
of enemy nationality neither resident 
nor carrying on business in the enemy 
country. Under 01. 6 the payment of 
any sum of money to or for the benefit 
of an enemy was prohibited. By 01. 6 
it was provided that when an enemy had 
a branch locally situated in British, 
allied or neutral territory, at any neutral 
territory situated in Europe, transactions 
by or with such branch should not be 
treated as transactions by or with an 
enemy. It was held in W, Wolf & Sons 
V. Carr. Parker & Go* Jjtd. (2) that this 
clause referred only to new transactions. 
Now it may be that if thedefendant had 
paid in the money due on the promis- 
sory notes to the firm in Bombay he 
would not have been doing anything 
which involved a penalty, but I think 
he was entitled to say : 

“lam not going to do anything which may 
enure for the benefit of the enemy and I am not 
going to pay what I owe, until I am satisfied 
that the money which 1 pay will be retained in 
sale costody until the cessation of hostilities.** 

That was his duty as a good citizen, 
whatever might be permissible under 
proalamatioDS of Government. It ought 
not to have needed the experience gained 
in the present war to make it obvious 
that trading with an enemy wherever 

2. U915) 31 T L R 407. 


he may be resident of carrying on busi- 
ness must almost certainly benefit the 
enemy country, and although individuals 
may suffer the common good must be 
paramount. It would certainly be strange 
if I were to mulct a man in damages be- 
cause he failed to assist the enemy, 
while it would be contrary to reason 
that he should continue to profit by the 
money or goods which he received in 
times of peace when Government had 
provided the means where by the debt 
could be paid without assisting the 
enemy. Therefore I think that the right 
principle to lay down is that the accrual 
of interest is suspended, even when the 
alien enemy creditor remains the 
country of the debtor, until the debtor 
has actual notice that the principal debt 
can safely be paid without the possibi- 
lity of its enuring for the benefit of the 
enemy during the continuance of hosti- 
lities. As Mr. Inverarity contended that 
Various Ordinances made by the Gover- 
nor-General under S. 23, Councils Act 
of 1861 were limited to expire within 
the period of six months from their pro- 
mulgation, it seems necessary to point 
out that under Act 1 of 19 15, the provi- 
sions of the said Ordinances have effect 
as if they had been enacted by the Gover- 
nor-General in Council and remain in 
force during the continuance of the pre. 
sent war and six months thereafter. It 
was also contended that the license 
granted to the plaintiff expired on 31sfc 
January 1916 and that therefore he was 
nob entitled to obtain a decree. That 
may be so ; but I understand that a 
renewal has been applied for and the 
decree can be drawn up when the new' 
license is filed. 

In my opinion therefore interest was 
suspended from 14th August 1914 until 
the defendant was notified that the 
license of 9th February 1915 had been 
granted; for under the terms of that 
license all moneys belonging to the firm 
and all moneys to be received thereafter 
were to be paid into the account of the 
Controller at the Bank of Bombay. It 
does not appear that any notice was 
given until this suit was filed and there- 
fore interest will not begin to run again 
until 17th December 1915. The defen- 
dant must pay the plaintiff’scosts except 
such as were incurred on the question 
whether interest was suspended and if 
so, for how long. That was a novel point 
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and each party will bear his own coats 
of that issue. 

CT.r.,^R.K, Suit partly decreed. 
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Batchelor and Shah, JJ. 

Municipality of Belgam — Plaintiffs— 
Applicants. 

V. 

Rudrappa Subrao Sutar and another 

— Defendants—Opposite Parties, 

Civil Extra. Appln. No. 294 of 1915, 
Decided on 29th February of 1916, from 
decision of Asst Judge, Belgaum, in 
Suit No, 32 of 1914. _ 

Bombay District Municipalities Act (3 of 
1901), S, 160 (3)— Revision. 

An application for revision does not lie from 
the decision of a District Court under S. 160 (3). 

[P 961 0 1] 

.1. G, Desai — for Applicants. 

T. E. Desai and K. H. Kelkar — for 
Opposite Parties. 

Judgment. — In the case of Chunilal 
Vircliand v. Ahmedahad Municipality (l) 
it has been decided by a Bench of this 
Court that no appeal lies from the deci- 
sion of a District Court under 01. (3). 
S. 160, Bombay District Municipalities 
Act. The object of this application is 
to obtain from the Court a decision that 
although no appeal would lie, yet an 
application in revision does lie. Such 
a decision would, in our oppnion, be 
seriously anomalous, and we do not think 
that the words of the Statute require 
us to make such a pronouncement. The 
only decision which seems to us fairly 
consistent with that already recorded in 
Chunil Virchand's case (l) is the deci- 
sion that no application for revision is 
competent. In Balaji Sakharam v. 
Merwanji Noioroji (2) this Court has 
held that it has no jurisdiction to revise 
the order of a District Judge acting 
under S. 23, Bombay District Munici- 
palities Act of 1884. And although 
the words occurring in that section are 
“District Judge,” whereas the words 
occurring in S. 160, last clause, are'“Dis- 
itrict Court,” we do not think that the 
^distinction is sufficient to support the 
argument that an application for revision 
is competent, although admittedly no 
appeal would lie. The Buie therefore 
must, in our opinion, be discharged with 
costs. There will be one set of costs. 
We notice that the order in this case 

1. 1912 47=112 1 0 640. 

2.1897 21 Bom 279. 
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was made not by the District Judge but 
by the Assistant Judge. As however no. 
point has been taken on this circum- 
stance, it is unnecessary for us to decide 
— and therefore we do not decide — whe- 
ther the District Judge was competent 
under S. 16, Civil Court’s Act, or other- 
wise to transfer to the Assistant Judge 
this particular case. 

G.P./r.K. Buie discharged. 
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Batchelor and Shah, JJ. 

Shivbharan Ayodhyaprasad — Accused 
— Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. Appln. No. 120 of 
1916, Decided on 13th July 1916, from 
conviction and sentence passed by a 
Bench of Magistrates, Second Glass, 
Thana. 

(a) Penal Code (1860), S. 289'-Es8entUli 
of offence. 

The essentials of an offence under S. 289 are 
that there should bo probable danger to human 
life or limb or danger of grievous hurt from the 
negligence shown in the custody of the animal. 

LP 196 0 2] 

(b) Penal Code (1860), S. 289— Person 
allowing vicious animal to be at large it 
presumed to know of danger to human life. 

If a person allows an animal in his custody ta 
beat large in spite of its previous vicious charac* 
ter, the presumption is that he does so with 
knowledge that there is probable danger to 
human life or limb. LP 197 C 1] 

D. W. Pilgaonkar — for Applicant. 

Judgment. — The applicant here has 
been convicted under S. 289, I. P. 0., 
in that he negligently omitted to take 
such order with a bull in his possession 
as was sufficient to guard against any 
probable danger to human life, or any 
probable danger of grievous hurt from 
the animal. Mr. Pilgaonkar has con- 
tended, and we think rightly, that the 
essential ingredient of this offence is 
that there should be probable danger to 
human life or limb from the negligence 
shown in the custody of the animal. 
That is the point upon which S. 289 
turns, and that is the point to which 
Magistrates in administering this section 
should devote their attention. We are 
not clear that the point received suffi- 
cient attention in this case, where the 
evidence goes to show no more than that 
the applicant's bull bad on previous 
occasions fought with the complainant’s 
bull. But in view of this evidence and 
the other circumstances on the recordi 
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we think it right in this particular case 
to draw for ourselves the inference that 
the applicant, in allowing this bull to 
be at large in spite of its previous 
character, did so with knowledge that 
there was probable danger to human life 
or limb. Therefore we discharge the 

rule. 

G.p./r.K. Buie discharged. 
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Batchelok, Ag. O.J. and Shah, J. 

Baslingappa V irbhadrappa Huddar 
and others — Defendants — Appellants. 

V. 

Chandrappa Basawantrao Desai and 
others — Plaintiffs — Respondents. 

Cross-Appeals Nos. 566 and 569 of 
1914, Decided on 2nd August 1916. from 
decision of Asstt. Judge, Belgaum, in 
Appeal No. 66 of 1912. 

(a) Grant — Resumption — Grant for services 
rendered and to be rendered— Services not 
required or discontinued — Grantor is not 
entitled to resume — Grant deed not produced 
— Evidence merely showing that gran^t was 
for services — Land is presumed to be not 

resumable. 

Where a grant of land is made for services 
rendered and to be rendered, the grantor is not 
entitled to resume either on the discontinuance 
of the services or of his no longer requiring them 
to be performed. Where however the grant is 
made as remuneration for or in lieu of wages 
or service, the land would be resumable on the 
discontinuance of the service. Where the deed 
of grant is not produced and the only evidence 
as to its nature goes no further than that the 
grant was made for services, the presumption is 
that those services were services rendered in the 
past and to be rendered in the future and that 
the land is not therefore resumable. [P 197 0 2] 
(b) Grant — Resumption — Burden of proof. 
The burden of proving that the land is re- 
sumable lies on the party seeking to resume : 28 
Bom. 305 ; 13 M. I. A. 438 (P. C.), and A. I.B. 

1915 Bom. 96, Ref. [P 19'? ^ 2] 

Jayakar and Jayant G. Bele- for Ap- 
pellants. 

Strangraan and M. Nilkant Aimarara 
— for Respondents. 

Batchelor, Ag. C./,— The plaintiffs are 
the Vatandar Desai loamdars of Tallur 
in the Belgaum District, and ^ they 
brought this suit, as the transcript of 
the plaint sets out, to recover possession 
of certain lands from the defendants on 
the footing that those lands had been, 
by the plaintiffs’ ancestors, granted to 
the defendants’ ancestors for the per- 
formance of certain services, which ser- 
vices the plaintiffs no longer required of 
the defendants. It was stated in the 
plaint that 


“the services not being required in the present 
times, and the lands being resumable, the plain- 
tifis are entitled to recover them.” 

And it was then set forth that a notice 
to quit was served on the head of the 
defendants’ family and that the defen- 
dants had refused to surrender. There- 
fore this suit was brought. The present 
appeal is by the defendants, whose an- 
cestors were grantees of the lands in 
suit from the plaintiffs’ ancestors. The 
main question involved in the appeal is 
whether, assuming that the lands \\er6 
granted in respect of services, they are 
resumable merely by reason of the fact 
that the services are no longer rendered 
because no longer required. The decision 
of this question appears to turn on the 
character of the services for which the 
grant was made, and a distinction has 
to be drawn between a grant made for 
services rendered and to be rendered, 
and a grant made as remuneration for or 
in lieu of wages or service. In the case 
of this latter grant, and not in the case 
of the former grant, the lands would be 
resumable on the discontinuance of the 
service. But the burden of proving that 
the case falls within the category of 
lands resumable on the discontinuance 
of service plainly falls upon the plamtitt 
who seeks to resume them : see the deci- 
sions of this Court in Lakhamagavda 
Basaprahhu v. Keshav Annajt Bui- 
kariii (l), which followed the 
Council judgment in Alexander John 
Forbes v. Meer Mahomed Tuqee (2; and 
Yellava Sakreppa Barki v. Bhimappa 

Gireppa Desai (3). 

Now the plaintiffs in this case 
in my opinion, fail because they failed 
to show that the grant made by them 
or their ancestors was a grant on terms 
that the lands should be resumable if 
the services ceased. In truth we 
nothing whatever of the terms of the 
grant upon this vital point. The grant 
itself id not forthcoming, and the frag- 
mentary evidence as to its nature goes 
no further than this, that the grant was 
made for services. The presumption 
would be that those services were ser- 
vices rendered in the past and to be 
rendered in the future, and there is 
nothing in the evidence to repel that 
presumption or to establish the casOi 
which it is necessar y for the plaintiffs 

1. (1904) 28 Bom 305. 

2. (18G9-70) 13 M I A 438 (P C). 

3. A I B 1916 Bom 96=39 Bom 68=28 I C 12. 
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to establish. The learned Assistant 
Judge says that he is sansfied that this 
land was granted by the Desais for fu- 
ture service.” It is clear however that 
there is no evidence to support this find- 
ing, if it is to be read in the full rigour 
of the words; for the only documents 
upon which the plaintiffs relied in this 
connexion were Exs. 20-A and 56, which 
go no further than to show that the de- 
fendants’ ancestors held as nisbatdars 
under the plaintiffs’ ancestors. That 
phrase however would only mean that 
the defendants’ ancestors held either in 
relation to or under the plaintiffs, and 
that would be perfectly consistent with 
the case which the defendants now made. 
Since the plaintiffs are unable to show 
that the grant was such that the lands 
became resumable on the discontinuance 
of the service the appellants-defendants 
must on this point succeed. 

But then it was contended by Mr. 
Strangman that bis clients, the plain- 
tiffs, are entitled to judgment inasmuch 
as they were the defendants’ lessors, and 
the defendants, prior to the institution 
of this suit, denied their title. There- 
fore, it is argued, a forfeiture of the 
holding has been incurred. Assuming 
for the purposes of the argument that 
plaintiffs may be correctly described as 
the defendants’ lessors, I am yet of opi- 
nion that the plaintiffs cannot save 
their position upon this ground. For, 
first, it is in my judgment char that the 
whole suit up to this Court of second 
appeal has been fought out between the 
parties without reference to any such 
claim as this. As I understand the judg- 
ment and proceedings in the Court 
below, the plaintiffs’ claim to recover 
the land was grounded only on this, that 
the grant was for service and the service 
had been discoatinued. I can find noth- 
ing to warrant the idea that up till this 
moment the defendants ever bail a fair 
opportunity of meeting the case that 
they must surrender the land because 
tliey have denied the plaintiffs’ title. 
That being so it is unnecessary to con- 
sider whether, if they had to meet such 
a case, they would be able to meet it 
successfully. But wo have allowed Mr. 
Jayakar, to discuss before us the docu- 
ments upon which the case for the 
plaintiffs upon this point was mainly 
rested, and I am satisfied that in these 
documents there is no such repudiation 
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of the plaintiffs’ title as would work a 
forfeiture of the holding. These being 
the only points mentioned In the argu- 
ment, I am of opinion that the appeal 
must be allowed and the plaintiffs’ suit 
must be dismissed. It should be men- 
tioned that although in the pleadings 
the defendants have, as is usual in the 
moffusil, overstated their case, and 
claimed that they were entitled to hold 
the land without rendering service, they 
now undertake through their Counsel, 
Mr. Jayakar, to perform the accustomed 
services, should they ever be asked to do 
so. In view of the fact that both sides 
have steadily overstated their real posi- 
tions, we think that the proper order 
will be that each party should bear his 
own costs throughout. 

Shah^ J . — I agree. 

g.p./r.k. Appeal allowed, 
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Batchelor and Shah, JJ. 

Gohaldaz Motiram Surti — Plaintiff — 
Appellant. 

v. 

Pariah Kahhai Barot — Defendant — 
Respondent. 

Second Appeal No. 872 of 1914, Deci- 
ded on 27th June 19l6, from decision of 
Dist. Judge, Ahmadabad, in Appeal 
No. 215 of 1912. 

(a) Mahomedan Law — Pre emption — 
Hindus of Godhra. 

J Tho Hindus of Godhra aro governed by the 
Mahomedan Law of pro*emption. [P 198 G 21 

(b) Per-emption — Suit for — Right cannot 
be exercised in fraction*. 

The right of pro omption cannot bo exercised 
in fractions and a suit to pro-ompt a portion of 
tho property sold cannot bo maintained; 21 All. 
292 and 19 All 46C; not Foil.; 4 Cal. »83l (FB), 
Foil. tP 199 C 11 

Eatanlal Eanchhoddas — for Appel- 
lant. 

G. K. Parckh—iov Respondent. 

Jtidgmeni. — The house in suit belong- 
ed to one Damodar, whose neighbour 
on the north was defendant 1 and on 
the south the plaintiff. Damodar sold 
the house to defendant 1, who subse- 
quently sold it to defendant 2. The 
parties are Hindus of Godhra. The 
plaintiff brought this suit on the foot- 
ing that he was entitled to pre-empt 
one-half of the house, and therefore he 
prayed for possession of one half of it on 
payment of a sum of Rs. 462-8-0, It 
has been held by the lower Courts that 
Hindus in Godhra are governed by the 
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docbrine of pre-emption and that 
mast now be accepted. The plaintiffs 
suit has been dismissed by the District 
Judge, as the learned Judge was of opi- 
nion thit it was not lawful for one per- 
son to pre-empt a fraction of the pro- 
perty in controversy. 

Mr. Ratanlal. who appears for tbe 

plaintiff in this appeal, has urgei that 
the learned District Judge is wrong in 
this view of the Mahomedan Law of pre- 
emption, and in support of this conten- 
tion has relied upon Abdullah v. Ama- 
natullah (l). which followed Amir 
Ha^an v. RahiTti BakksJi (2). It canno , 
we think, be denied that these judg- 
ments are in the plaintiff’s favour nor 
can it, as we think, be denied that they 
are incapable of reconcilement with the 
Full Brnch decision of the Calcutta 
High Court in Lalla Nowbut Lall v. 
Lalla Jewau Lall (3). We have there- 
fore to choose between these two autho- 
rities, and in this predicament it seems 
to us safer to follow the ruling 'which 
commended itself to the Calcutta Full 
Bench. The parties here are, as we have 
said, Hindus to whom the Mahomedan 
doctrine of pre-emption applies rather 
derivatively than originally. Moreover 
the authorities show that in this Pre- 
sidency it has not been the custom to 
enforce the doctrine of pre-emption to 
the extent allowed in Allahabad, and, 
as we venture to think, the enforcement 
]of it to the extent of allowing the right 
|of pre-emption to be exercised in frac- 
Itions would be productive not only of 
(serious practical inconvenience but in 
many instances of injustice, seeing that 
that the owner would frequently be 
compelled to sell his property at an 
under-value. 

On these grounds it appears to us that 
the best course now open to us is to 
follow the principle adopted in Lalla 
Nowbut Lall v. Lalla Jewan Lall (3) 
and to confirm the decree of the District 
Judge dismissing this appeal. 

Costs of it will be borne by the 
plaintiff. 

G.P./R.K. Appeal dismissed. 


1. (1893) 21 All 292. 

:2. (1897) 19 All 466. 

B. (1879) 4 Cal 831 (F B). 
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Batchelob, Ag. C. J. AND Shah, J. 

Chandabhai Janubliai and others De- 
fendants — Appellants. 

V. 

Qanpaii Patilboa and others Plain- 
tiffs — Respondents. 

Second Appeal No. 1012 of 1914, De- 
cided on 24th August 1916, from deci- 
sion of Dist. Judge. Ahmednagar, in Ap- 
peal No. 16 of 1914. ^ r x ^ mt f 

Dekkhan Agriculturists Relief Act (17 Oj 
1879), Scope of S. 3 ( 2 )-A suit though called 
a suit for redemption, but in fact ® 
setting aside a sale deed alleged to be frau 
dulent is outside the scope of S. 3 (z). 

Plaintiffs’ father mortgaged certain property 
to delendantl, and after his death, plaintiffs be- 
ing minors, their mother sold some of the mort- 
gaged property to defendant 2. Plaintiffs sued 
to redeem the mortgaged property under S. 3 fz), 
Dekkhan Agriculturists’. Relief Act, praying that 
the sale by their mother, being unlawful and un- 
authorized, was not binding upon them • 

Held : that the suit, though called a suit for 
redemption, was primarily designed for the set- 
ting aside of the deed of sale alleged to be frau- 
dulent, and could not therefore be brought with- 
in the scope of S. 3 (z) of the Act : ^ 

{PC), Foil. tP200 0 2] 

Jayakav and R. S, N avalkav for Ap- 
pellants. 

A. G. Desai—tor Respondents. 
Judgment. — This appeal which is 
brought by the original defendants must 
in our opinion, succeed, and as it suc- 
ceeds upon a preliminary point, we 
make no pronouncement as to the me- 
rits of any part of the case. It is fur- 
ther to be observed that this prelimi- 
nary point, upon which we are about to 
reverse the decree of the learned I^is- 
trict Judge, goes to the root of this liti- 
gation, and to the jurisdiction of the 
Courts, so that we have felt bound to 
consider it. It will however be recog- 
nized that in allowing it to prevail, we 
are deciding the suit and the appeal up- 
on a point which was not argued before 
the learned District Judge, and upon 
which the ruling authority was not 

cited to him. . 

The suit was filed by tbe plaintins 

under the Dekkhan Agriculturists’ Relief 
Act as a suit for the redemption of mort- 
gaged property within S. 3, Cl. (z), of 
the Act. The whole question is whe- 
ther the suit, properly considered, can 
fall within this description. In our opi- 
nion a reference to the pleadings shows 
that it cannot. After reciting a mort- 
gage by the plaintiffs* father, and al- 
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leging payments of vasul thereafter, the 
plaint in para. 3 goes on to say that de- 
fendant 1 with a view of fraudulently 
acquiring the lands of the plaintiffs ob- 
tained an out-and-out sale-deed from 
the plaintiffs' mother. In para. 4, the 
plaintiffs claim that that sale by their 
mother was unauthorized and was un- 
lawful, and in this paragraph it is ex- 
pressly said that the suit" has been 
brought to get this deed cancelled. This 
is made equally clear in prayer A of the 
prayer clause, where we read the plain- 
tiffs’ prayers are as follows : 

•A- deciding (that is to say, after de- 

ciding) that whatever transaction may have 

been entered into between defendants and de- 

endants 1 and 2 is not binding on the plaintiffs, 

It should be held that all the lands have become 
free from any mortgage charge.” 

It is manifest therefore that on the 
plaintiffs’ own showing this was not a 
mere suit to redeem, but w'as a suit nri- 
marilv for the setting aside of a frau- 
dulent deed of sale, and that being done 
for the redemption of certain properties, 
including those released from the frau- 
dulent sale. The difficulty of bringing 
^ suit within the description in 

S. 3, Dekkhan Agriculturists’ Be- 
lief Act, was noticed by the defendants, 
who in para, 13 of their written state- 
ments took the ground that the suit for 
redemption was not maintainable under 
the Act so long as the sale-deed was out- 
standing, and issue No. 2 framed in the 
Court of trial seems to have been designed 
to meet this particular dispute. There- 
after hmvever the Court seems to have 
lost sight of the point, probably because 
it was not ai'gued and the authority de- 
ciding it was not noticed. The author- 
ity deciding it is the Privy Council judg- 
ment in Bachi v, Bhilichand Jiomol (1). 

^y? *^ot set out the facts in that 

litigation. It is enough to say that the 
more the report is studied the more 
closely do the facts in v. B/nA'/i- 
chand Jiomol (l) appear to resemble 
those now before us. In the judgment 
Lord Macnaghten, after pointing out 
that the Dekkhan Agriculturists’ Relief 
Act gave extraordinary relief in certain 
particular cases specified in the Act, ob- 
served that the only question was whe- 
ther that suit was one in which special 

relief could be granted. His Lordship 
continues : 

Lord ships* opinion it is not. In- 
1. (1911) 9ICS93 (PoiT 
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form it is a suit for redemption. In reality it U 
nothing of the kind. It is a suit to recover pro- 
perty of which the rightful owner has been de- 
prived by fraud. That settles the case.” 

Every word of this judgment is strictly 
applicable to the facts of the present 
appeal. The suit, though called a suit 
for redemption, was primarily designed 
for the setting aside of the deed of sale 
alleged to be fraudulent. That, under 
the Privy Council ruling, is not the sort 
of case which can be brought within the 
special categories of the Dekkhan Agri- 
culturists’ Relief Act. On this prelimi. 
nary ground we are of opinion that the 
appeal must be allowed, and that the 
suit must be dismissed. We have fully 
considered Mr. Desai's application that 
he should be allowed to amend his 
plaint, and convert the suit into a suit 
for redemption under the ordinary law. 
We think however in view of the course 
which the litigation has taken that it is 
not possible to accede to this applica- 
tion. For to grant it now would mean 
a new plaint followed by a new written 
statement and new issues. Much of the 
evidence on the record would be inad. 
missible by virtue of the exclusion of 
the Dekkhan Agriculturists’ Relief Act,, 
whereas a great deal of other fresh evi- 
dence would necessarily be introduced. 
We think therefore that our only course, 
is to allow the appeal and dismiss the 
suit. We see no reason for departing 
from the ordinary rule as to costs, that 
is to say, the suit will be dismissed withi 
costs throughout, 

G.P./r.k, Appeal allowed. 
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Batchelor and Shah, JJ. 

Nahihhai Vassirbhai — Defendant — Ap..^ 
plioant, 

v. 

Dayabhai Amulakh — Plaintiff — Op- 
posite Party. 

Civil Extra. Appln, No. 329 of 1915; 
Decided on 17th March 1916, against 
order of Sub- Judge, First Class, Ahmed- 
abad, in Darkhast No. 75 of 1915. 

Limitation Act (1908) Art. 117 — Law of 
Limitation is “lex fori” — Application for 
execution of foreign decree must be made 
within time prescribed by British Indian 
Laws. 

Suits and applications must be brought within 
the period prescribed by the local law of the 
country within which the suit or the application 
is brought. 

Therefore an application for execution of a 
decree of a foreign Court transferred by that 
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Court to a Court iu British territory is barred by 
time, if the application is not within the period 
prescribed by the law in British India though it 
is within time according to the law in the foreign 
territory: 35 Bom 103 Bel. on, 15 Bom 28 expl 
and dint. 202 C 2] 

Per S/za/i, J— It is not for the foreign Court 
to consider whether the execution in British 
India would be time-barred; and the order for 
transmission by the foreign Court cannot be 
treated as an order for execution [P 202 C 1] 

G. N. Thakor—ior Applicant. 

M. K. Metha — for Opposite Party. ^ 
Batchelor, J. — The present application 
is made by the judgment-debtor -who 
was defendant 4 in the suit. The suit 
was filed by the plaintiffs to recover 
upon two documents, and the Court in 
which the suit was instituted was the 
Court of Kalol in the territories of His 
Highness the Gaekwar of Baroda. 
There a decree was passed in the plain- 
filTs’ favour, and ultimately the plain- 
tiffs applied that this decree should be 
transferred for execution to the Court 
of the Subordinate Judge of Ahmedabad. 
That transfer was accordingly made, 
and the darkhast has been heard by the 
learned Subordinate Judge of the first 
class. The only one of his findings with 
which we are now concerned is the find- 
ing that the execution of this decree is 
not barred by time. That finding is 
challenged by Mr. Thakor on behalf of 
the present applicant, and it seems to 
me that Mr. Thakor’s contention must 
be allowed. There is some uncertainty 
as to what the law of limitation is in 
Baroda with regard to the execution of 
such decrees. But this much is agreed 
between the parties that the period of 
limitation is either six years or twelve 
years. Whether it is the one or the 
other is a matter of no moment. I will 
assume in favour of the opponent that 
it is six years. The decree was obtained 
on llfch December 1909. Admittedly 
the first application made for execution 

was not made till 1913. That applica- 
tion was therefore within time accord- 
ing to the law in Baroda. It was ad- 
mittedly beyond time according to the 
law in British India, which prescribes 
a period of three years for such an ap- 
plication. Now suits and applications 
must be brought within the period pres- 
cribed by the local law of the country 
within which the suit or the applica- 
tion is brought, that is to say, it is the 
lex fori which governs. 

That being so, this decree became, in 


my opinion, incapable of execution in 
British India after the lapse of three 
years from the date the decree w'as 
made. And since the law to be applied 
is the law of British India, it is no 
answer to say that the decree was stilli 
alive and capable of execution in Baroda} 
when the order was made transmitting, 
it for execution to Ahmedabad. The; 
learned Judge has, I think, mis- 
understood Sir Charles Sargent s deci 
sion in the case of Ilusein Ahmad Kaka 
V. Saju Mahamad Sahid (l), which he 
has construed as authority for the pro- 
position that he had no power to deter- 
mine whether execution was barred or 
not, being bound by the order of the 
transferring Baroda Court. That deci- 
sion is of no authority in regard to a 
decree ordered for transmission by a 
foreign Court. The very ground of the 
decision is that there is outstanding an 
order of a competent Court binding the 
parties and directing the execution of 
the decree. No such order as this either 
was made, or could have been made, by 
the Baroda Court so as to bind the 
Ahmedabad Court or the parties litiga- 
ting in that Court. It was therefore 
competent to, and obligatory upon, the 
learned Subordinate Judge to consider 
and determine this question of limita-| 
tion. For the reasons which I have 
given and which are supported by this 
Court’s decision in Jeevandas Dhanji v- 
Eanchoddas Chaturhhai (2), I am of 
opioion that this decree was incapable 
of execution in the Court of Ahmedabad 
being barred by time according to tha 
British Law of Limitation which, in 
my view, governed the case. Therefore 
I would make the rule absolute and 
order that the darkhast be dismissed 
against the present applicant with costs 
here and in the Court below. The deci- 
sion will govern also the similar appli- 
cation No. 330 of I9l5. 

Shah, J. — I am of the same opinion. 
The question is whether the application 
for execution made by the plaintiffs to* 
the first class Subordinate Judge’s Court 
at Ahmedabad is in time. The decree 
sought to be executed is a decree of the 
Court at Kalol in the Baroda territory 
and was passed in December 1909. The 
application for execution was made in 
1915 after the decree was transferred 

1. (1891) 15 Bom 28. ' 

2. (1911) 35 Bom 103=8 I 0 168. 
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by the foreign Court to the British 
Court for execution. It must be de- 
cided with reference to the law of limi- 
tation obtaining in British India; and 
it is clear that according to the pro- 
visions of the Indian Li^litation Act, 
the application is beyond time Even 
assuming, without deciding, that the 
applications made for the execution 
of the decree to the Court at Kalol 
could be treated as applications to the 
proper Court for evecution within the 
meaning of Art. 182, Lim. Act, it is an 
admitted fact in this case that no ap- 
plication was made even to the Court 
at Kalol within three years from the 
date of the decree for execution. The 
application is therefore, clearly time- 
barred. I think that it was competent 
to the lower Court to determine the 
point of limitation, and that the order 
of the foreign Court transmitting the 
decree for execution did not and could 
not conclude the question. The decision 
in Ilnsein Ahmad Kaka v. Saju Maha- 
mad Sahid (l) has no application to the 
present case and is distinguishable on the 
grounds stated in the case of Jeevandas 
Dhanji v. Banchoddas Chaturbhai (2), 
It is not for the foreign Court to con- 
sider whether the execution in British 
India would be time-barred; and the 
order for transmission hy the foreign 
Court cannot be treated as an order for 
execution. 

Ct.p./u.K, Buie made absolute. 
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Scott. C. J. and Shah, J. 

Balwantsing Bamchandra — Appel- 
lant, 

v. 

Sakharam Mancharam — Respondent. 

First Appeal No. 54 of 1914, Decided 

on 10th September 1915. 

Civil P. C. {1908), S. 97 — Combined ap- 
peal against preliminary and final decree it 
legal. 

Section 97, does not prevent a party from 
filing a combined appeal against a preliminary 
and final decree, if the dates permit him to do 
so. [P 202 C 2] 

Judgment. — This is an appeal against 
preliminary decree in a mortgage suit 
which was passed on 1st December 1913. 
All the accounts directed by that decree 
were taken and a final decree was passed 
on 9th February 1914. The appellant 
then, instead of appealing against the 
final decree, appealed on 19th February 
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1914 against the preliminary decree. 
Priraa facie such a course appears quite 
unreasonable, but it is contended that 
it is justified by the provisions of the 
Civil Procedure Code, S. 97, which says 

that ; 

“Where any party aggrieved by a preliminary 
decree passed after the commeDcement of this 
Code doc«5 not appeal from such decree, he shall 
be precluded from disputing its correctness in 
any appeal which may bo preferred from the final 
decree.” 

That section does not however in 
terms prevent a party from filing a com- 
bined appeal against a preliminary and 
final decree, if the dates permit him to 
do so. It appears to us that in this 
case the appellant or those who are act- 
ing on behalf of the appellant, who we 
are told is a minor, by filing this appeal 
have sought to take advantage of S. 97 
of the Code in order to evade paying 
proper court-fees on appeal from a final 
decree. We will permit the appellant 
to have a reasonable time to combine 
such objections, if any, as he may have 
against the final decree in this appeal. 
Of course the court-fees, such as may be 
necessary, will have to be paid. Wead- 
journ the case for two months. 

g.p./r.k. Case adjourned, 

A. I. R. 1916 Bombay 202 (2) 

Batchelor and Shah, JJ. 

Qurappa Shivgenappa Fuiti — Appel- 
lant. 

V. 

Tayaxoa Sliidappa — Respondent. 

First Appeal No. 31 of 1915, Decided 
on 6feh March 1916, from decision of 
Assistant Judge, Belgaum, in Miscellane- 
ous Application No. 7 of 1914. 

Guardians and AVards Act (1890), S. 7 — 
Elaborate inquiry at to nature of property it 
outside scope of Act and decision of Court 
does not operate as res judicata — Order is 
to be made on consideration of minor's wel- 
fare. 

Procoedings undor S. 7, aro summary and the 
order made by Court should bo based on consider- 
ations of the minor’s welfare. Elaborate in- 
quiries as to the nature of the property loft by 
the deceased are outside the scope of the Act and 
any decision that the Court may arrive at will 
not operate as res judicata. For the purposes of 
the Act, it is enough that the application is made 
on the footing and with the claim that the 
minor is separately entitled to separate pro- 
perty. The order appointing a guardian should 
be made on that footing, leaving it to him to 
institute suits on behalf of the minor for the re- 
covery of the property whioh ho claims. 

[P 203 0 1, 2] 
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Jaykdr and Nilkdnt AtTndrdjn for 
Appellant. 

Goydji and A. G. Desai for Respon- 
dent. 

Bdtchelor, This is an appeal from 
a judgment of the learned Assistant 
Judge of Belgaum pronounced in an ap- 
plication made under S. 7, Guardiansand 
Wards Act. The application was by the 
present appellant, who is the father of 
the minor concerned, a young widow 
named Savitribai, aged about 16 or 17. 
The application was that the appellant 
should be appointed guardian of her per- 
son and property. 

The petition was made on the footing 
that certain property left on the death 
of the widow’s husband’s father, named 
Shidappa, was Shidappa’s separate pro- 
perty, The opponents contended, on the 
other hand, that this property was joint 
property between Shidappa and his bro- 
ther. The question therefore was raised 
in the lower Court whether the property 
was in fact the separate property of 
Shidappa or was joint family property, 
and the learned Judge below embarked 
upon a long ani laborious inquiry upon 
this question, In the end he came to 
the conclusion adverse to the petitio-ner, 
holding that the property was joint. 
Consequently he refused to appoint the 
petitioner guardian of the property. In 
appealing against this decision counsel 
for the petitioner seeks to show that on 
the evidence the true conclusion should 
be that the property was separately 
owned by Shidappa. It appears to me 
however that there is an initial diffi- 
culty in the appellant’s way, and that 
is that, inmy opinion, elaborate inquiries 
of this nature are not contemplated to 
be made under S. 7, Guardians and 
(Wards Act, That section, in my judg- 
ment, contemplates only a summary in- 
quiry followed by an order made for the 
welfare of the minor. Another reason 
for holding that such an inquiry as this 
is outside the scope of the Guardians 
and Wards Act is that, despite the ela- 
borateness of the inquiry made, it is ad- 
mitted that the Court’s decision, what- 
ever it might be, would not operate as 
Ces judicata, so that the difficult ques- 
jtions agitated in such an inquiry as this 
would still have to be agitated again in 
a civil suit in order that finality of deci- 
sion could be attained. 

, Mr, Jayakar for the appellant has 


called our attention to the Full Bench 
decision in Vtruyakshdp'pd v. Nilgdn- 
gdva (1). But that case is not, I appre- 
hend, of authority upon our present 
facts. For the facts upon which that 
case was decided were that the minor in 
question was admittedly a member of a 
joint Hindu family governed by the 
Mitakshara law, and therefore admitted- 
ly possessed of no separate property. 
Here it is otherwise. For the petitioner 
claims that the minor is not a member 
of a joint Hindu fimily and is entitled 
in her own right to the separate pro- 
perty owned exclusively by Shidappa. 
It is true that this position is contested 
on behalf of the opponents. But the 
question between them must, I think, 
be decided by a civil suit and ought not 
to be determined in summary proceed- 
ings under the Guardians and Wards 
Act. For the purposes of that Act it is, 

I think, enough tnat the petition is made 
on the footing and with the claim that 
the minor is separately entitled to sepa- 
rate property. Upon that footing, I 
think, we ought to appoint the peti 
tioner the guardian of the property of 
the minor. It will then be for him on 
behalf of the infant to institute suits for 
the recovery of the property which he 
claims. 

I would therefore reverse the finding 
and the order of the learned Assistant 
Judge and appoint the petitioner the 
guardian of the minor’s property, with- 
out expressing any opinion as to whether 
the petitioner is right in claiming that 
the property belonged to Shidappa sepa- 
rately, or the opponents are right in 
maintaining the contrary. We have not 
overlooked that passage in the petition 
where the petitioner expresses his will- 
ingness that the Nazir may be appointed 
guardian of the property. But on the 
whole it appears to us more satisfactory 
that the petitioner himself should be 
appointed in that capacity. No costs here 

or in the Court below. 

Shah, /.—I am of the same opinion. 

G.P./r.K. Order reversed. 


1. (1895) 19 Bom 309, 
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Batcpielok, Ag. C. J. and Shah, J. 

Eamchandra Dhondo Kulkarni — 
Plaintiff — Appellant. 

V. 

Malkapa Narsapa Devare and others 

Defendants — Respondents. 

Second Appeal No. 472 of 1914, Deci- 
ded on 18th August 1916, from decision 
of Asstt. Judge, Belgaum, in Appeal No. 
295 of 1910. 

Civil P. C. {5 of 1908), S. 11 — Res judicata 
— There must be some privity between the 
parties in the earlier and the later suits — 
Mortgagor has only equity of redemption — 
He does not represent mortgagee in a suit 
instituted after the mortgage — A decree in 
such a suit does not bind the mortgagee as 
res judicata. 

The principle on which S. 11, Civil P. C., is 
based is that there must be some privity between 
the parties in tlie earlier and the later .suit. A 
mortgagor, possessing only an equity of redemp- 
tion, has not in him any such estate as would 
enable him sufficiently ito represent the mort- 
gagee in a suit instituted after the mortgage, and 
a decree passed in such a suit will not bind the 
mortgagee: 8 324; 4 Cal 693; 32 Cn/ 357 

(PC); 13 Bom LB 268 and Mercantile Investment 
and General Trust Co. v. River Plate Trust 
Loan and Agency Co., (1894) 1 Ch D 578, Ref. 

lP 206 C 1] 

During defendant’s minority his mother sold 
his land to B 1, who transferred it to B 2 and 
the latter mortgaged it to plaintiff. On attain- 
ing majority, defendant brought a suit against 
his mother, B 1, and P 2 to set aside the aliena- 
tion by his mother. Plaintiff was not made a 
party to that suit. The suit was decreed and 
defendant igot possession of the land. Subse- 
quently, plaintiff brought a suit against B2 on 
foot of his mortgage without imploading defen- 
dant as a party and, after obtaining a decree, 
bought the land in suit in execution of that 
decree. He then sued defendant for possession of 
the land. Defendant contended that the suit 
was res judicata, as plaintiff was bound by the 
decree obtained by defendant against B 2 whose 
mortgagee the plaintiff was: 

Held', that the decree passed in the earlier 
suit did not bind the plaintiff, as his title arose 
prior to the institution of the suit, and ho was 
not sufficiently represented in that suit by his 
mortgagor. [P 205 C 1] 

K. H. Kelkar — for Appellant;. 

A. G.^Desai and Jayant G. Eele — for 

Respondents. 

Judgment. — The facts in this second 
appeal are somewhat complicated, but 
we propose to refer only to such of them 
as are necessary for the decision of the 
point with which we are now' concerned. 
The original owner of this property was 
defendant 1 Devare. In 1883, during 
the minority of Devare, his mother pur- 
ported to sell it to the Bhojes, from 
whom Bavchi, in 1890, received it in 


exchange for another parcel of land. In 
1891, by a simple mortgage Bavchi 
mortgaged the property ito the present 
plaintiff, who is the appellant before 
U3. In 1898, a suit was brought by 
Devare against his mother, Bavchi and 
the -Bhojes, in order to set aside the 
sale by Devare’s mother to the Bhojes. 
That suit was successful, and the result 
was that the sale to the Bhojes was set 
aside. In 1901, the plaintiff' obtained a 
decree on his mortgage against Bavchi 
and the others. The property was put 
to sale and was purchased by the plain- 
tiff with permission. But when the 
plaintiff proceeded to endeavour to get 
possession, he was resisted by Devare. 
Hence the present suit to recover pos- 
session. The only question now before 
us is whether, in spite of the result of 
Devare’s suit of 1898, it is open to the 
plaintiff now rto show, if he can show, 
that the alienation by Devare’s mother 
to the Bhojes was good in law, as, for 
instance, it ■^Yould be, if the plaintiff 
could succeed in proving that the sale 
was for recognized necessity. It is con- 
tended against the plaintiff that it is 
not open to him to lead evidence in this 
sense, for that he is bound by the 
decree against his mortgagor in 1898 by 
virtue of the provisions of S. 11, Civil 
P- C. It is admitted that all the provi- 
sions of that section imposing the appli- 
cation of the doctrine of res judicata 
are satisfied against the plaintiff, except 
the provision which requires that the 
former suit must have been either bet- 
ween the same parties, or between 
parties under whom they or any of 
them claim. Admittedly the suit of 
1898 was not between the same parties. 
The question therefore is whether the 
present plaintiff can properly be said to 
be claiming under his mortgagor Bavchi. 

The argument against him is that 
since he became the auction-purchaser 
in 1894, the title to the whole estate 
vests in him without reference to any 
original distinction as to his position as 
mortgagee; that since, at the time of 
this suit, he was the owner of the pro- 
perty, be in this suit must be held to be 
claiming under the former owner, namely, 
his mortgagor Bavchi, The answer, 
however, to this argument seems to us 
to be afforded by a rather closer consi- 
deration of the principle upon which 
S. 11 is based. As we understand it, 
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that principle is that there must be bet- 
ween the parties in the earlier and the 
later suit some privity. In the parti- 
cular case before us that privity would 
be privity of estate; in other words, the 
principle comes into operation only if 
in the earlier litigation the estate in 
controversy was efficiently represented. 
That being so, we must consider how 
far this estate was efficiently represen- 
ted by the mortgagor Bavchi at the 
time of Devare's suit in 1898. At that 
time the present plaintiff was a mere 
mortgagee, and Mahmood, J’s decision 
in Sita Ham v. Amir Begam (l) is autho- 
rity for 'the view that as a mere mort- 
gagee the plaintiff would not be bound 
by the earlier decision, because his title 
arose prior to the suit in which the 
decree against his mortgagor was ob- 
tained and the mortgagor, possessing 
only the equity of redemption, had not 
in him any such estate as would enable 
him sufficiently to represent the mort- 
gagee in the suit instituted after the 
mortgage. So in Bonomalee Nag v. 
Koylash 'Clmnder Deij (2) it was held 
that a mortgagee not in possession, suing 
for a declaration that a right of way did 
not exist, was not bound by a decision 
in a suit between the mortgagor and a 
third party of which he had no know- 
ledge. The ground of the decision was 
that the mortgagor did not represent 
the entire estate. It is true that the 
learned Judges in this latter case reached 
their conclusion with some hesitation. 
But Mahmood, J., in his fully reasoned 
judgment in Sita Earn v. Amir Begam (l) 
succeeds, we think, in showing that 
the decision was based upon sound 
principle. 

If that is so, and if, as Mahmood, J., 
said, adopting the words of the Ameri- 
can text-writer, Bigelow, the ground of 
the privity is property and not the 
personal relation, then we do not under- 
stand how the present plaintiff -is in 
any worse position merely because in 
1904 he altered his original position of 
mortgagee to that of auction-purchaser. 
For, notwithstanding that alteration, 
the question would still be, not what 
was the plaintiff’s position in 1904, but 
whether in 1898 the mortgagor posses- 
sed sufficient estate to represent and 
bind his mortgagee. Now at that time 

1. (1886) All 324. 

2. (1879) 4 Cal 692. 
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the estate vested in the mortgagee and 
it seems to us difficult to hold that that 
estate was sufficiently represented in the 
absence of the party in whom in law it 
vested. It might, no doubt, be a differ- 
ent thing if the plaintiff’s mortgage had 
been taken after the suit of 1898. But 
here the fact is that the plaintiff’s title 
arose prior to the litigation in which 
the mortgagor was defeated. There are 
apparently no other decisions exactly 
in point, but Joy Chandra Banerjee v. 
Sreenath Chatterjee (3) and Abdtilali v. 
Miakhan (4) may be referred to as cases 
of a simpler type where the decisions 
lend support to the view which we aie 
taking. Those were cases, one of a sale 
and the other of a gift, and it was held 
that the alienee was not estopped by a 
judgment in a suit against the alienor, 
the suit having been commenced after 
the alienation. And the ground upon 
which these judgments were based is 
that stated by Eomer, J., (as he then 
was) in Mercantile Investment and Gene- 
ral Trust Co. V. River Plate Triist Loan 
and Agency Co. (5), that is to say: 

“a prior purchaser of land cannot be estopped as 
being privy in estate by a judgment obtained in 
an action against the vendor commenced after 
the purchase.’’ 

These decisions go so far at least as to 
show that some restriction must be 
placed on the apparent ambit of the 
words “claiming under” used in S. 11. 
In those cases no doubt the estate in 
litigation was wholly unrepresented in 
the earlier suits, while here it must be 
admitted that the estate was in the suit 
of 1898 partially represented. The con- 
sequence, howsver, seems ■ to us to be 
the same. For in either class of cases 
you have the absence of the legal re- 
quirement that the estate shall in the 
former litigation have been efficiently 
represented. On these grounds we are 
of opinion that the question argued must 
be decided in favour of the plaintiff, 
that the lower appellate Court’s decree 
must be set ’aside, and the appeal must 
be remanded for decision on the merits. 
Costs will be costs in the appeal. As 
to respondents 7 to 9, we have heard 
the learned pleader for the appellant, 
but we agree with the judgment of the 
lower appellate Court that no claim for 
Survey No. 13 can be made in this suit. 

3. (1905) 32 Cal 357 (P G). 

4. (1911) 13 Bom L R 268, 

5. (1894) 1 Ch D 578=63 L J Ch 366. 
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This finding will be taken into account 
by the lower appellate Court when the 
final decree is passed. As against res- 
pondent 6, the suit is dismissed with 
costs, ho having disclaimed all interest 
in the property. 

G.P./R.K. Appeal remanded^ 

A. I. R. 1916 Bombay 206 (1) 

Scott, C. J. and Heaton, J. 

Gautam Jayaohand Gujar — Plaintiff 
— Appellant. 

V. 

Malhari Bapu Bhong — Defendant — 
Respondent. 

Second Appeal No. 7 of 1915, Decided 
on 16th February 1916, from decision of 
Asstt. Judge, Poona, in Appeal No. 83 of 
1913. 

Dekkhan Agriculturists' Relief Act (1879), 
Ss 3 (y) and lO A — Suit by money-lender 
against agriculturist — Nature of suit is not 
to be determined by frame of plaint but by 
allegations of parties raising question of 
mortgage or no mortgage. 

Ulus, (a) and (c), S. 10-A, shows to that the in- 
tention of tbe legislature was to apply the pro- 
visions of the section to suits by a moneylender 
to enforce either a lease or a sale-deed against an 
agriculturist, though the instrument sued on was 
really according to the intention of the parties 
in the nature of a mortgage. [P 20G C 2J 

Heading Cl. (y), S. 3 of the Act, by the light of 
S. lO-A the intention of the legislature was teat 
the nature of tbe suit under Cl. (y) should not 
be determined by the frame of the plaint but by 
the allegations of the parties which raised the 
question of mortgage or no mortgage. 

LP 2C6 0 2] 

D. A, hhare — for Appellant;. 

K, H. Kelkar — for Respondent. 

Scott, C. /.—The plaintiff claims as 
the owner of the land in suit under a 
sale-deed executed in his favour by the 
previous owner Achyut in 1887, and as 
such owner claims possession of the land 
from the defendant, who, he alleges, be- 
came his tenant under a lease of even 
date with the sale-deed. The defendant's 
case is that his father, and not the 
plaintiff, was the purchaser from Aoh- 
yut; that the plaintiff was the saokar 
whoadvanced money, and payment of the 
interest was secured by tbe contempora- 
neous lease. The defendant’s case has 
been pubstiintially held to be established 
on the facts by concu'rent findings of two 
lower Courts, and we are bound by those 
findings. Tbe question of law however 
has been raised whether this is a suit in 
which tbe real intention of tbe parties 
to the lease can be investigated under 
S. 10-A, Dekkhan Agriculturists’ Relief 
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Act as being a suit for possession 6l 
mortgaged property within tbe njeaning 
of S. 3 (y) of that Act. If stiictly read 
it may be fairly argued that that Cl. (y) 
should only apply to suits where the 
plaintiff sues as mortgagee for possession , 
of the mortgaged property. But the 
Dekkhan Agriculturists’ Relief Act must 
be read as a whole, and as part of the 
Dekkhan Agriculturists' Relief Act we 
have S. 10-A which says; 

Wheoever it is alleged at any stage of any 
suit or proceeding to which an agricultuiist is a 
party that any transaction in issue entered into by 
such agriculturist or tbe person, if any, through 
whom be claims was a trarisaction of such a' 
nature that the rights and liabilities of tbe jar- 
ties thereunder are tr able wholly or in part 
under this chapter, the Coint shall, etc.” 

Now’ the Ulus (a) and (c) shows that! 
the intention of the legislature, when 
this section was enacted, was to apply 
the provisions to suits by a money- 
lender ^uing to enforce either a lease or 
a sale. deed against an agriculturist, 
though the instrument sued on was really 
according to the intention of tbe parties 
in the nature of a mortgage. That is 
exactly the case we have here, and 
therefore, reading Cl (\), S 3, by the 
light of S. 10-A, we must conclude that 
the intention of the legislature was that 
the nature of the suit under Cl. (y) 
should not be determined by the frame 
of the plaint, hut by the allegations of 
the parties which raised tbe question of 
mortgage or no mortgage. That being so 
we think it cannot be doubted that the 
question raised upon the lease contem- 
poraneous with the sale-deed of 1887 is 
a question which must be dispossed of 
under S. 10 A. It has been so disposed 
of by the lower Courts, and therefore 
the point of law which has been raised 
must be decided in favour of the res- 
pondent. We affirm the decree and dis- 
miss the appeal with ocsts. 

G.P./r.K, Appeal dismissed. 

A. I. R. 1916 Bombay 206 (2) 

Batchelor and Shah. JJ. 

Narhar Damodar Vaidya — Plaintiff 
Appellant. 

V. 

Bhmi Moreshwar Joshi and others 
Defendants — Respondents. 

Second Appeal No. 258 of 1915, Deci- 
ded on 24th July 1916. from decision of 
First Class Sub-Judge. Thana, in Appeal 
No. 73 of 1914. 
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Hindu Law— On a point of disputed succes- 
sion Mitakshara holds good in the town of 
Mahad, Dist, Kolaba, and not the Vyavahara 

Mayukha. , , 

The Mitakshara and not the Vyavahara 
Mayukha, is, upon a point of disputed succes- 
sion, the predominant authority in the jown of 
Mahad in the Kolaba District ; 3 q 

Jayakar, J.R- Gharpure and P.B. 

Shingne — for AppoHaut. 

G. S. Bao and D. C. Virkar—ior Ees- 

pendent. 

Batchelor, J.— The question before us 
is whether the Yyavahara Mayukha or 
the Mitakshara is, upon a point of dis- 
puted succession, the predominant au- 
thority in the town of Mahad in the 
Kolaba District. That question arises in 
this way. The property involved in the 
litigation belonged to one Narayan, and 
on his death was inherited by his sister 
Kashibai, who, under the law of this 
Presidency, took an absolute estate, 
Kashibai, dying, left a son and a daugh- 
ter, and the controversy is as to which 
of these two is the preferential heir. 
Under the Mitakshara, the daughter, and 
under the Mayukha, the son, would be 
preferred. The present appellant, who 
was the plaintiff below, claims as a pur- 
chaser from the son of Kashibai, and 
contends for the paramount authority of 
the Mayukha. The contention has been 
disallowed both in the lower appellate 
Court and in the trial Court, where the 
learned Subordinate Judge, Mr. Sabnis, 
has written a well-considered judgment. 
Geographically the town of Mahad is 
situate in the southernmost taluka of 
the Kolaba District, and, though it 
stands on the north bank of the Savitri 
river, it is well within the Maratha or 
Maharashtra country, as that term is 
popularly understood. It is eight miles 
from Raigad, formely a stronghold and 
capital of the Maratnas. Prima facie it 
would seem therefore that the Vyavahara 
Mayukha would not be the prevailing 

authority. 

It is however argued for the appellant 
that Mahad must be taken to fall within 
a somewhat ill-defined phrase the Nor- 
thern Konkan.’* where, it is said, the 
Mayukha is predominant. Following the 
argument at the Bar. I will assume that 
the Mayukha is predominant in the 
Northern Konkan, leaving that phrase 
for further explanation. There are dicta 
to that eff ect of many Judges, and it is 


unnecessary for our present purposes to 
question the authority o^ these dicta. 
The question, then, will be whether the 
town of Mahad falls within or without 
what was meant by the Judges when 
they said that the Mayukha is the pre- 
vailing authority as well in the North 
Konkan as in the land of Bombay and 
the Province of Gujarat. In the first 
place, it is desirable to have a clear 
understanding as to what is meant by 
the “Konkan/' That phrase is explained 
in the fir^t sentence in the introduction 
to the Bombay Gazetteer, Vol. 1, Part 2, 
whej e we read 

“ The Konkan is DOW held to include all the 
land which lies between the Western Ghats and 
the ludian Ocean, from the latitute of Daman 
on the north to that of Terekhol, on the Goa 
frontier, on the south." 

In Vol. 2, at p. 20 of Mr. Erskine’s 
History of the Emperors Babar and 

Humayun, the learned author says : 

" After the death of Muzaffar Shah, several of 
his desceudants increased the territory of Guja- 
rat. His grandson, Ahmed Shah, a very dis- 
tinguished prince and the founder of Ahmeda- 
bad, reduced under his power nearly the whole 
country that forms the present Gujarat, includ- 
ing the low lands to the South below the Ghats, 
the Northern Konkan and the island of 
Bombay. " 

This passage is cited towards the end 
of Sir Michael Westropp’s judgment in 
Sakha^am Sadashiv Adhihari v. Sitalai 
(U and constitutes one of the earliest 
pronouncements of the Court in favour 
of the predominance of the Mayukha in 
the Northern Konkan. The boundary 
of the Northern Konkan is not described 
in this judgment, but at p. 10 of the 
Gazetteer, Vol. 1, Part 2, we read : 

" Whatever the old sigoification of the word 
may have been, the name Kookan is now used 
in the sense first mentioned, and the modern 
division of the Di>trict is into North and South 
Konkan, meaning the parts north and south of 
Bombay. The boundary between the North and 
South Konkan is however sometimes considered 
to be the Savitii river, which divides the Habshi’s 
territory from ttatnagiri, as, for some years after 
the English conquest, the District of the North 
Konkan included the sub-divisions as far south 
as the Savitri.” 

lb is, in my opinion, reasonable to 
suppose that the “North Konkan” of 
Westropp, C. J.’s judgment in Sakharam's 
case (Ij was the tract denoted by the 
modern usage of the phrase, and not the 
tract extending to the Savitri river. In- 
deed the line of division between the 
North and the South Konkan for our 
prftqp nt nnvnogpR is not, T think, difficult 
i. liom 353, 
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to fix if we remember the reason upon 
which the difference is founded. That 
reason is historical and flows from the 
circumstances that the tract called the 
North Konkan was, while the South 
Konkan was not, under the immediate 
sway of the kingdom of Gujarat. From 
a passage to be found at p. 763 of 
Elphinstone's History of India, it ap- 
pears that Bassein and Bombay were 
detached possessions of the kingdom of 
Gujarat, and it seems to me clear, from 
the various passages, to which Mr. Rao 
has drawn our attention, that that 
kingdom never extended south of the 
towns or villages Cheul and Nagothna, 
which are to be found in the Northern 
or Alibag taluka of the Kolaba District, 
In Vol. 1, Part 2 of the Gazetteer, we 
read at p, 34 “The kingdom of Gujrat 
extended as far South as Nagothna” and 
at p 45 ; 

“ Tho Northorn Konkan as far South as Nago' 
thna had always belonged to Gujarat, but tho 
Southern Konkan had only just been divided 
between the dynasties of Bijapur and Ahmedna- 
gar.” 

In the Kolaba Gazetter, Vol. 11, p. 142 
it is stated : 

“ Towards the close of the 15th century (1489) 
the inland part of Kolaba passed from the 
Brahmini to the Ahmednagar Kings. The sea 
coast, including at least Nagothna and Cheul, 
remained in the hands of the Gujarat Kings, 
till, in 1509, tho overlordship of Cheul passed 
from Gujarat to tho Portuguese, After this, 
though the coast boundary of Gujarat shrank from 
Choul to Bombay, tho Gujarat Kings continued 
to hold tho fort of Sangaza or Sankshi in Pen 
till 1540, when it was made over to Ahmed- 
nagar.” 

In the Thana Gazetteer, Vol. 13, 
Part 2, there are two passages bearing 
upon the same point. One of them runs : 

” Some years later (1508) Mahmad Begada still 
further increased his power. Ho oSoctod his de- 
signs against Bassein and Bombay, established a 
garrison at Nagothna, and sent an army to 
Cheul. At this time when Gujarat power was at 
its highest, according to tho ^lirat-i-Ahmadi, 
Daman, Bassein and Bombay wore included 
within tho Gujarat limits (p. 41*3).” 

The other passage, at p. 448, referring 

to a later period says : 

” A few years later (1511) tho southern boun- 
dary of Gujarat had shrunk from Choul to 
Bombay.” 

In accordance with the history thus 
narrated, we find that, after the estab- 
lishment of British authority, Mahad 
was by the earliest authorities included 
in the Southern Konkan. At p. 159 of 
the Kolaba Gazetteer, Vol. 11, tha 
change is described in these words : 


” After they came into the hands of the Bri- 
tish in 1818, the three sub-divisions of Sankshi 
(Pen), Rajpuri (Roha), and Rayagad formed the 
Northern part of the South Konkan or Ratna- 
giri Collectorate 

and in a foot note in which the details 
of these acquisitions are set forth, we 
read that 

” the British Government took possession of the 
sub divisions of Sankshi, Rajpuri, and Rayagad, 
then forming the Northern part of the South 
Konkan.” 

This tradition is continued in the 
Government Selections, New Series 
No. 278, pp. 12 and 13, where the term 
“South Konkan ” as distinguished from 

North Konkan ” is explained as the 
tract including all the present Kolaba 
District, except the taluka Karjat and 
Panvel, which are to the North of the 
Alibag taluka of Kolaba, being separated 
from it by the Dharamtar creek. These 
historical references satisfy me that 
when the learned Judges of this Court 
spoke of the tract of country known as 
the North Konkan being under the pre- 
dominance of the Mayukha, that tract 
was understood to extend no further 
south than the Alibag taluka, and there- 
fore cannot be held to have comprised 
the town of Mahad. The only decided 
case from which the appellant seeks sup- 
port for his argument is Sir Michael 
Westropp’s decision in Sakharavi Sada~ 
shiv Adhikari v. Sitahai (l). There, as I 
have stated, the passage from Mr. Era- 
kine’a History is cited, and the undefined 
term *' Northern Konkan ’’ is brought 
within the ambit of the paramountcy of 
the Mayukha. That case howeuer is in 
my opinion of no assistance to the pre- 
sent appellant, for tho learned Judges 
there did not define what they meant to 
include in the term ** North Konkan,” 
and the case before them came from 
Karanja, which is just across the har- 
bour from the island of Bombay. The 
historical references ia the judgment are 
no more than the basis for the conclusion 
which is expressed on pp. 367-368 that it 
would be incongruous to declare that the 
Hindus on the one side of the harbour 
wore subject to another law of succession 
from that which governed those on the 
other side. At the most the case would 
be an authority for tho view that tho 
phrase ** North Konkan *' mupt be hold 
to include Karanja, but as Karanja ia 
very much to the north of Mahad, 
that decision would not serve the appeU 
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iant’s turn. It is also to be observed 
^hat the observations now under notice 
were made obiter, as the decision of the 
oase was based on other grounds which 
will be found explained at pp. 363 and 
368 of the report. This being so, it is 
not possible to follow Mr. Jayakar s 
argument when he would fasten supreme 
importance on a passing phrase in which 
the learned Chief Justice notices the 
historical fact that 

“ formerly, the boundary between the Northern 
and Southern Konkan was deemed to be the 
Savitri river, which divides the Habshi's tetri" 
tory from the Ratnagiri Collectorate and enters 
the sea at Bankot.” 

The Court by no means decides, as 
would be necessary for the plaintiff s 
naae that the Savitri river was then the 
boundary between the North and South 
Konkan. It is merely stated that at 
some previous time the river was deemed 
or supposed to be the boundary. In my 
'Opinion, the authorities, to which I have 
alluded, establish that the town of Mahad 
"is nob within the Northern Konkan, 
which the Judges have referred to as 
■subject to the predominance of the 
Mayukha, and the predominance of the 
Mayukha cannot either on principle or 
.on authority be taken further south than 
Oheul and Nagothna or than the point 
where it appears to have been carried by 
"the decision of Sakharam Sadashiv Adhi~ 
Icari V. Sitahai (l). For these reasons, I 
think that the lower appellate Court’s 
decree is right, and that this appeal 
should be dismissed with costs. 

Shah, J. — I am of the same opinion, 
generally for the reasons given by my 
lepjrned brother. It is quite clear that 
Mahad forms part of the Southern Kon- 
kan, where the Mitakshara and nob the 
"Vyavahara Mayukha is the governing 
authority on points of Hindu law, when 
;there is a conflict between them. 

G.P./r.K. Appeal dismissed, 
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Scott, C. J. and Heaton, J. 

Ismail Allarakhia — Plaintiff Appel- 
lant. 

V. 

Dattatraya B. Gandhi Defendant 
Hespondent. 

Original Civil Appeal No, 59 of 1915, 
Decided on Ist February 1916, against 
decree of Macleod, J. 

Contract Act (1872), Ss. 20 and 65 Mort- 
.^age by. person personating real owner-” 

1916 B/27 & 28 


Mortgagee transferring mortgage rights — 
Deed containing covenant for good title — 
Fraud discovered and transferee suing for 
refund of consideration— Parties were under 
mistake as to essential fact and contract is 
void — Rule of caveat emptor did not apply. 

G executed a mortgage- deed to D falsely per- 
sonating 3/, the real owner of the mortgaged 
property. D transferred his mortgage right to 
A for a consideration and in the deed of transfer 
both C and D covenanted good title. G forged 
M's signature in both the deed of mortgage and 
its transfer. A, having discovered the fraud, 
instituted the present suit against D, for refund 
of the consideration paid by him toD: 

Heidi (1) that, as both plaintifi and defen- 
dant were under a mistake as to an essential 
fact, viz., that the real owner M made himself 
liable on the mortgage and confirmed the 
covenant as to title, the transfer-deed was void 
under S. 20 and the defendant was bound to 
repay the transfer money to plaintiff under S. 65: 
Clare v. Lamb (1875), 23 IV R 369 and Bree v. 
Holbech (1781) 2 Dougl. 654, ExiA.; Johnson 
v. Johnson (1802) 3 B. P. 162, Ref. [P 210 C 2] 

(2) that the maxim caveat emptor did not 
apply as the real owner of the property never, 
in fact, joined in the transfer. [P 210 C 2] 

Jinnah — for Appellant. 

Kanga — for Eespondent. 

Scott, G. J. — Under the will of Louis 
Mary Valladares two of his three sons, 
namely, Joseph Francis and Louis Mary, 
became entitled as tenants-in-common 
to equal moities of the testator’s house 
at Mazagaon. The third son Calisto 
was, by the will, given a right of resi- 
dence in the house so long as he lived 
in harmony with his brothers and sisters. 
On 13th June 1914, Calisto, fraudu- 
lently representing himself to be his 
brother, Louis Mary, and so entitled to 
an equal moiety in the house, purported 
to mortgage such moiety in favour of 
Abdul Latif Sumar. On 10th Septem- 
ber 1914, Calisto, again fraudulently 
representing himself to be his brother 
Louis Mary, purported to^create a second 
mortgage of the said moiety in favour 
of the defendant, Dattatraya R. Gandhi, 
Both the first and second mortgages 
were registered, as Calisto fraudulently 
represented himself to be Louis Mary 
before the Sub-Registrar. On 19th July 
1915, Calisto again fraudulently repre- 
senting himself to be the said Louis 
Mary purported, as Louis Mary, to join 
in a transfer executed on that date by 
the defendant to the plaintiff in consi- 
deration of the sum of Rs. 1,770. By 
the transfer Calisto personating Louis 
Mary purported to consent to the trans- 
fer for the sum of Rs. 1,770, agreed to 
be the amount owing to the defendant 
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by the mortgagor under the second under the will and was only ex- 
mortgage of 10th September 1914. Under ecuted by two, the purchaser on evic- 
the transfer the transferee was ex- tion under a superior title for one of 
pressed to get the full benefit of the the parcels conveyed was held entitled 
covenants contained in the second mort- to recover the purchase-money in res- 
gage and to the transfer of the moiety pect of that parcel. In the case before’ 
and all the estate, right, title and in- us the supposed Louis Mary was rightly 
terest of the mortgagee and the mortga- deemed a necessary party to the trans- 
gor therein. The mortgagee covenanted fer and the deed was prepared upoa 
e7:pressly that he had not incumbered, that footing, but the transfer was never 
The covenants of which the transferee executed by Louis Mary. The defen- 
was expressed to get the benefit with dant cannot successfully rely upon the 
the consent of the mortgagor included transfer till it has been executed as 
the mortgagor’s covenant for title that drawn. The purchaser cannot be made! 


he had power to transfer. 

The intention of the transferee was 
clearly to have the settlement of the 
mortgage-debt and the mortgagor’s 
covenants for title in the second mort- 
gage confirmed by the mortgagor. For 
this purpose the mortgagor was a 
necessary party. The transfer was how- 
ever never executed by him but by 
a forger in his name. The result was 
that the transferee had no recourse 
against the mortgagor after discovering 
that the second mortgage was a mere 
fictitious security. He now sues the 
defendant as transferor for return of 
the purchase-money as on a total failure 
of consideration. The learned Judge, be 
ing of opinion that the case could bedis- 
posed of on the authority of Clare v. Lamb 
(l) and Bree v. Ilolbech (2), applied the 
maxim “caveat emptor” and dismissed 
the suit. We are unable to agree in the 
conclusion"arrived at by the lower Court. 

In Clare v. Lamb (l) the Court re- 
cognized the correctness of the follow- 
ing statement of the law in Sugden’s 
Vendors and Purchasers: 

“Although tho purchaser has paid money, 
yet if he is evicted before the conveyance is 
executed by all tho necessary parties he may re- 
cover tho purchase money in an action for 
money had and rccoivcd,” 

and in Dart on Vendors and Purchasers 
[Ed. 7. P. 612] that: 

“Until the conveyance is executed by all 
necessary parties tho vendor remains liable in 
respect to all defects in title. lie must, for 
instance, refund tho purchase-money, if the pur- 
chaser having paid it, oven though ho has taken 
possession, is evicted by an adverse claimant.” 

In Johnso7i v, Johnaon (3), where 
a conveyance of property of a testator 
required execution by three trustees 

1, (1875) IOC. P. 334. 

2, (1781) 2 Dough G64. 

8. (1802)SB&P1C2. 


liable on the maxim of caveat emptor 
if the owner, from whom he believed he 
was to get a confirmation both of the 
covenant for title and of the transfer of 
the mortgagor’s estate in the premises, 
never in fact joined in the transfer. Ifl 
the stage of complete execution by all 
necessary parties is not reached tbera 
is no reason for not applying the rule- 
of the Indian Contract Act, S. 20: 

“Where both tho parties to an agreement are- 
under a mistake as to a matter of fact essential 
to the agreement the agreement is void.” 

Here both plaintiff and defendant 
believed that Louis Mary was agreeing 
to the amount due on the mortgage 
and confirming the covenants contained 
therein, and agreeing to the transfer ofj 
the mortgagor’s estate in the mortgaged 
premises, whereas in fact he was no 
party to the negotiations. The defen- 
dant is therefore under S. 65, bound to 
repay the transfer money. It is unneces- 
sary in the view we take to discuss the 
arguments addressed to us on the coven- 
ants for title implied under S. 55 (2), 
T. P. Act. We set aside the decree dis- 
missing the suit and pass a decree for 
the plaintiff for the sum claimed with- 
interest and the costs of suit through- 
out. 

q.p./r.K. Apj)eal alloxoed. 
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Batchelor and Shah, JJ. 

Dattairaya Sakharam DerZi— Plain- 
tiff — Appellant. 

V. 

Govijid Sambhaji Ktdkarni — Defen- 
dant — Despondent. 

Second Appeal No. 899 of 1913, Deci- 
ded on 1st February 1916 from decision. 
of Addl. First Class Sub-Judge, Ratna- 
giri, in Appeal No. 252 of 1912, 
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Hindu Law — Adoptions — Property of 
natural father vesting before adoption — 
Adoption divests son of such rights. 

An adoption under the Mitakshara has the 
effect of divesting the adopted son of all rights 
to the property of his natural father, even where 
the property had become exclusively vested in 
him before the adoption: 29 Mad 437, Dist»from\ 

1 0 W N 121, Dist. [P 212 C 1] 

Per Shah, /, — There is nothing repugnant to 
Hindu Law in insisting upon what is a neces* 
sary incident of an adoption and in preventing 
an adopted son from taking away with him to 
his adoptive family the property which may 
have devolved upon him in the family of his 
birth. The divesting of vested estates is by no 
means an uncommon incident of adoption under 
certain circumstances, and seems to be quite 
consistent with Hindu Law, [P 212 G 2] 

A. G. Desai and S. Y. Abhyankar — for 
Appellant. 

P. P. Shingne — for Respondent. 

Shahj J , — The facts, which have given 
rise to this second appeal, are briefly 
these; — One Mahadev and his brother 
Shambhaji were divided in interest. 
Mahadev died more than 20 years ago, 
leaving a widow Parvatibai, a son Ram- 
chandra, and daughters. After Maha- 
dev’s death Ramchandra was given in 
adoption to a different family at 
Gwalior, The properties in suit, which 
were originally assigned to the share of 
Mahadev and which were vested in 
Ramchandra alone after Mahadev’s 
death, were mortgaged by Parvatibai in 
1909 to one Dattatraya, long after Ram- 
chandra’s adoption. Dattatraya filed 
the present suit in the Court of the 
class Subordinate Judge at Davgad to 
enforce his mortgage, to recover posses- 
sion and to obtain an injunction. It 
was filed against Shambhaji’s sons, who 
were defendants 1 and 2, and Parvatibai 
represented by her heir’and daughter as 
defendant 3. Defendants 1 and 2 con- 
tested the plaintiff’s cfaim, and urged, 
among other things, that the property 
being vested in Ramchandra at the time 
of his adoption remained vested in him 
even after he was given in adoption, and 
that Parvatibai had no right to mort- 
gage the property, as Ramchandra was 
alive. The trial Court as well as the 
lower appellate Court have allowed this 
contention, with the result that the 
plaintiff’s suit is dismissed with costs. 

Mr. Desai for the appellant (plaintiff) 
has questioned the correctness of this 
view, and has urged in support of the 
appeal that on Ramchandra’s adoption, 
all his rights to the property of his 


natural father which devolved on him 
on his father’s death, came to an end, 
that his connection with the family of 
his birth ceased, and that Parvatibai in- 
herited the property as the next heir of 
Ramchandra or Mahadev, when Ram- 
chandra was given away in adoption. 
The question of law that arises is, whe- 
ther or not according to Hindu law a 
boy given in adoption loses after adop- 
tion all his rights which he may have 
acquired to the property of his natural 
father before the date of the adoption. 
The parties are governed by the Mitak- 
shara; and it is conceded, indeed it 
seems to me to be indisputable, that if 
a boy is given in adoption during his 
father’s lifetime, he would lose all the 
rights to the property of his natural 
father, even though he may have, as 
under the Mitakshara law he would have, 
a vested interest in that property from 
the date of his birth. That is, in the 
present case, if Ramachandra had been 
given in adoption during Mahadev’s 
lifetime he would have lost all vested 
interest in the property in dispute, and 
it would have devolved on Parvatibai on 
Mahadev’s death. The point is there- 
fore limited to a case in which the pro- 
perty has become exclusively vested in 
the boy before the date of his adoption. 

This is apparently a point of first im- 
pression so far as this Presidency is con- 
cerned; and apart from certain decisions 
of other High Courts to which I shall 
refer later, the point does not appear to 
me to present any difllculty. The text 
of Manu (Adhyaya 9, verse 142) bearing 
on this point is clear. It is translated 
in Vol. 25 of the “Sacred Books of the 
Bast” at p. 355 as follows: 

“An adopted son shall never take the family 
(name) and the estate of his natural father; the 
funeral cake follows the family (name) and the 
estate, the funeral offerings of him who gives (his 
son in adoption) cease (as far as that son is con- 
cerned)’* 

There are two readings of this verse; 
in the one which is adopted in the 
different modern editions of the Manu- 
smriti, such as the Nirnaya Sagar Press 
edition and the Manava Dharma Sasfcra 
edited by Mr. Mandlik. the words haret 
(...) and kvaohit (....) are used, 
whereas in the other, which is adopted 
by Vijnyaneswara and Nilkantha in 
quoting the verse in the Mitakshara and 
the Vyavahara Mayukha, the words used 
instead are bhajet (...) and sutah (. .) 
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respectively. In my opinion it makes 
no difference in the result, whichever 
reading is adopted. Mr. Shingne his 
however relied upon the second reading 
as favouring his contention. If it were 
necessary to make a choice between the 
two readings, I should certainly prefer 
the reading adopted in all the modern 
editions of the Manusmriti to that 
adopted by Vijnyaneswari and Nil- 
kantha in quoting the verse. 

The meaning of the verse is clear. The 
son given in adoption is not to take the 
gotra or the riktha of his natural father. 
His dissociation from the family (gotra) 
as well as the estate is insisted upon in 
unequivocal terms. There is no room for 
thedistinction sought to be made by Mr, 
Shingne that the prohibition against 
taking is conQned to the inheritance 
after the adoption, and does not extend 
to what is already inherited before the 
adoption. The text generally prohibits 
the taking by the adopted son and does 
not restrict the taking to that which 
would devolve on him after the adop- 
Ition. It lays down that the adopted 
son shall never take or claim the estate 
of bis natural father. The words are 
wide enough to include the estate vested 
in him at the time of adoption, provided 
it is the estate of his natural father. In 
my opinion the text should bo so read 
as to give effect to the fundamental 
idea underlying an adoption, viz., that 
the boy given in adoption gives up the 
natural family and everything connected 
with the family and takes his place in 
the adoptive family, as if he had been 
born there, as far as possible. 

It was urged by Mr. Shingne that 
there was no provision in the text as to 
divesting an estate once vested in a per- 
son, and that the person leaving the 
family of his birth cannot be divested 
of property exclusively vested in him 
before adoption. But this argument 
ignores the essential idea of an adop- 
tion. There is a change in the posi- 
tion of the boy, and this divesting 
of the estate of the natural father 
is as incident, and, in my opinion, 
a necessary incident, of that change. 
The hoy given in adoption gives up the 
rights, which may be vested in him by 
birth, to the property of his natural 
father, if the adoption takes place in his 
father’s lifetime. To that extent the 
rights vested in him are divested after 


adoption. If the divesting of a vested 
interest so far is to be allowed, I do not 
see any difficulty in holding that, even 
if the estate of the natural father be 
wholly vested in the boy before adop- 
tion, he is divested of it when he is 
given in adoption. It seems to me that 
there is nothing repugnant to Hindu 
law in thus insisting upon what is a 
necessary incident of an adoption and 
in preventing an adopted son from tak- 
ing away with him to his adoptive 
family the property, which may have 
devolved upon him in the family of his 
birth. The divesting of vested estates 
is by no means an uncommon incident of 
adoption under certain circumstances, 
and seems to me to be quite consistent 
with the Hindu law. 

It has been urged by Mr. Shingne that 
if the adopted boy can take his self- 
acquired property with him and is under 
no obligation to leave it in the family 
of his birth, there is no reason why he 
should be treated differently with re- 
ference to the property which has 
vested in him exclusively on the death 
of his father before the adoption. But 
this argument ignores the difference bet- 
ween his self-acquired property and the 
estate which has become vested in him 
exclusively on his father’s death. In one 
case the property is his own, and in the 
other it is the property of his natural 
father. The text of Manu refers to the 
estate of the natural father, and the 
mere fact that he is dead at the time 
of adoption and that it has become the 
property of his son at the time, does not 
change the character of the property 
for the purposes of the rule laid down 
by the text, and it cannot be treated as 
his self. acquired property. 

This conclusion is in consonance with 
the Mitakshara and the Vyavahara 
Mayukha, wherein the text of Manu is 
referred to with approval : see Mitak- 
shara, Oh. 1, S. 11, Para. 32, in Stokes’ 
Hindu Law Books, at pp. 422-423, and 
Mandlik’s Hindu law, p. 59. I quite 
recognize, aS pointed out by Mr. Shingne, 
that in neither of these works is the 
case, such as we have here, specifically 
provided for. But neither the Smriti 
writers nor the commentators .contem- 
plated the case of an only son being given 
in adoption after his father’s death, and 
naturally did not advert to such a case. 
But a general rule is laid down, 'which 
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is compirehensive enough to include the 
present case. I do not desire to place 
any great reliance upon the Dattaka 
Mimansa and the Dattaka Cbandrika ; 
but my conclusion is consistent with 
the view taken of Manu’s verse in both 
these works : see Stokes’ Hindu Law 
Books, at pp. 599 and 640. 

It is necessary to note briefly the 
decisions in which a contrary view is 
taken, and which have enabled Mr. 
Shingne to raise the various contentions 
already dealt with. The case of Behari 
Lai Laha v. Kailas Ghunder Laha (l) 
is a decision under the Dayabhaga Law, 
and the text of Manu has not been re- 
ferred to in the judgment. Besides a 
different view is taken by at least one 
of the learned Judges who decided the 
case of Birbhadra Bath v. Kalpataru 
Banda (2). I am unable therefore to 
accept this decision as a guide in decid- 
ng the present case under the Mitak- 
shara. I desire to point out with re- 
ference to the passage quoted by Ameer 
Ali, J., in Behari LaVs case (l) from the 
well-known case of Mt. Bhoobun Moyee 
Dehia v. Bam Kishore Acharj Chowdhry 
(3) that it has no bearing on the present 
question. Their Lordships of the Privy 
Council point out that by the mere gift 
of a power of adoption to a widow, the 
estate of the heir of a deceased son 
vested, in possession cannot be defeated 
and divested. But here we are con- 
cerned with the effect of adoption on 
the property vested in the boy given in 
adoption at the time, and which origi- 
nally formed part of the estate of his 
natural father. With reference to it we 
have a text of Manu, which has been 
referred to in the Mitakshara and the 
Yyavahara Mayukha and which has to 
be construed, and an intelligible prin- 
siple underlying it, which has to be con- 
sidered and applied. I feel quite clear 
that the observations inBhoohun Moyee' s 
case (3) do not touch the present point. 
The decision of the Madras High Court 
in Sri Bajah Venkata N arasimha Appa 
Bow V. Sri Bajah Bangayya Appa Bow (4) 
is directly in point and undoubtedly 
conflicts with the view I take of the 
Hindu law on this point. I have already 
stated some of the reasons for not adopt- 

X(1897) 1 0 W N 121. 

2. (1905) 1 CL J 388. 

3. (1865) 8 W R 16=10 M I A 279 (PC). 

4. (1906) 29 Mad. 437. 


ing the view, which has found favour 
with the Madras High Court, in dealing 
with Mr. Shingne’s contentions. I need 
hardly add that I have considered the 
judgment with care and respect, to 
which it is undoubtedly entitled, but 
unfortunately I am unable to agree with 
it, and it is plainly my duty to give 
effect to my view, as the decision is not 
binding upon this Court. It is clear 
from the judgment that the learned 
Judges were influenced by the decision 
in Behari Lai Lahas case (1) and that 
they did not consider the texts to be 
explicit enough to require them to dis- 
sent from that view. As regards the ob- 
servations of the Privy Council quoted 
and relied upon at p. 450 of tbe report, 
I do not think that they bear upon the 
present point. 

The general rule stated by their Lord- 
ships of the Privy Council must be taken 
with reference to the point which had 
to be considered and decided in the case; 
see Moniram Kolita v. Keri Kolitani{5). 
Its application in the Madras case seems 
to me to be far-fetched. Here we have 
to consider the case of an adoption, and 
a particular text bearing upon the point 
arising in the case. On all these grounds 
it seems to me that the lower Courts 
are wrong in holding that the property 
in suit is still vested in Ramchandra. 
On his adoption, the property went to 
the next heir in the family of his birth 
and, therefore, Parvatibai was competent 
to mortgage it. In this case it is not 
necessary to consider whether on Eam- 
chandra’s adoption the property would 
go to his heirs or to his father’s heirs, 
as in any view of the matter Parvatibai 
would be the next heir. It is satisfac- 
tory to find that this decision avoids the 
obvious anomaly of allowing defen- 
dants 1 and 2, who belong to the natural 
family of Ramchandra and who are more 
distant relations than Parvatibai, to 
hold the property to the exclusion of 
the next heir (Parvatibai) on the foot- 
ing that the property still belongs to 
Ramchandra, who has ieft'their family. 
The result; therefore, is that the decree 
of the lower appellate Court is set aside, 
and the suit remanded to the trial Court 
for disposal on the merits. All costs up 
to date to be costs in tbe suit. 

Batchelor, J. — I am of the same 
o pinion. With great respect to tbe learn _ 

5. (1880) 5 Cal 776=7 I A 115. 
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ed Judges who decided the cage in Sri 
Bajah Venkata Narasimha Appa Bow v. 
Sri Bajah Rangayya AppaBoio (4), I am 
unable to doubt that the texts are in 
favour of the appellant’s contention; 
and on the question of principle, apart 
fi’om the texts, I see no difficulty in 
holding that property which vested in 
A as being the son of i? becomes divested 
when u-i ceases to bear that character. 
G.p./r.k. Decree set aside. 
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Beaman, J. 

Pratabchand Gulabchand — Plaintiff. 

V. 

Purshoiamdas Mal]i and others — De- 
fendants. 

Original Civil Suit No. 244 of 1915, 
Decided on 6th October 1915 

^Stamp Act (1899), S. 35-PromUsory note 
Instrument providing for payment of 

monthly interest does not fall under absolute 
prohibition of S. 35, 

Ordinarily where a person acknowledges to 
have received a definite sum of money on a cor* 
tain date for a certain term, there can be no 
reasonable doubt but that what ho means is that 
on tlie expiration of that term he is willing to 
pay the money on demand. 

But the insertion of a term for the payment 
of monthly interest is altogether inconsistent 
with the legal notion of a promissory note, and 
ftn instrument containing such a term does not 
fall under the absolute prohibition of S. 35. 

[P 214 0 2] 

Jinnah, Strangman and Wadia — for 
Plaintiff. 

Desai and Kanga — for Defendants. 

Judgment. The first point raised and 
argued in limine is whether the writing 
of 14th September 1911 is admissible in 
evidence. If it is a promissory note, it 
is clearly insufficiently stamped, and 
therefore inadmissible under S. 35, 
Stamp Act. I should have had very little 
hesitation, notwithstanding the deci- 
sions in the cases of Qovind Gopal v. 
Balwantrao Ilari (l) and Tirupathi 
Gnundan v. Baina Reddi (2), in holding 
that this was in substance a promissory 
note although it does not contain an 
express promise to pay, but for the term 
inserted in it for the repayment of in- 
terest at nine per cent, per annum every 
month. Had that term been omitted, 
I do not know how it could have been 
contended that the mere omission of the 
words I promise to pay at the expira- 
tion of three years’ period ’’ would re- 

1. (189H) 22'l^om'98G. ~ 

2. fl898) 21 Mad 49. 


ally have affected the character of the 
document, or could have been imported 
as a qualification of the intention of the 
parties wbo made it at the time of its 
making. That very restricted mode of 
interpretation has, it must be admitted, 
found favour with very learned and 
eminent Judges, who discover in the 
absence of such words as “I promise to 
pay” and the substitution for them of 
such words as "I am liable” a sufl5. 
cient ground of distinction upon which 
to declare that the writings containing 
the former expression are, while those 
containing the latter expression are not, 
promissory notes. 

But, with the greatest deference, I 
find it too difficult to impose such weight 
upon the letter, while entirely ignoring 
the quite transparent spirit, of the 
transaction. Ordinarily where a person 
acknowledges to have received a definite 
sum of money on a certain date for a 
certain term, there can be no reasonable 
doubt but that what he means is that 
on the expiration of that term he is 
willing to repay the money on demand. 
Here however the whole complexion of 
the document of 14th September 1911 
is, I think, completely changed, and 
changed too not only in form but in 
substance, by the insertion of the term 
for the payment of monthly interest 
upon which Mr. Jinnah has relied. I 
think there is no answer to his argu- 
ment that such a term is altogether 
inconsistent with the legal notion of a 
promissory note and that his clients 
were at liberty at any time during the 
currency of the three years’ period to 
bring a suit or suits for any interest 
which may have fallen due and remained 
unpaid under this clause. Not only is 
the existence of such a clause repugnant 
to the essential character of a commer- 
cial document negotiable by mere en- 
dorsement such as a promissory note, 
but it w'ould, in my opinion, render 
tlie negotiability practically impossible 
wliile establishing legal relations bet- 
ween the parties anterior to the period 
at which alone the principal sum is to 
bo called in. 

I think therefore that the agreement 
of 14th September 1911, whatever else 
it may he, is not a promissory note, and 
therefore does not require the stamp of 
Us. 125 which otherwise it would have 
done, nor falls under the absolute pro-* 
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hibition of S. 3o. It is probably cor- 
rectly stamped, though it is unnecessary 
to express any opinion upon that at 
present: but even if it -were not, it 
■would become admissible in evidence 
-Upon payment of the required penalty. 

I decide the preliminary point in favour 
■of the admissibility of the document, 
provided that should it be found to be 
insufficiently stamped the deficiency and 
penalty be duly paid. 

G.P./R.K, Order accordingly* 
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Batchelor and Shah, JJ. 

Narayan Bamkrishna Pandit and 
others — Defendants — Appellant. 

V. 

Vigneshwar Ganap Hegde and others 
Plaintiffs — Respondents. 

First Appeal No. 277 of 1913, Decided 
•on 6th January 1916. 

(a) Deed — Construction — Sale of land for 
previous debts due — Vendors entitled under 
.deed to re-purchase on payment of sale con- 
sideration within 20 years — By instrument 
of even date land leased to vendors — Trans- 
■action was sale and not mortgage. 

A deed of transfer executed by plaintiffs to 
defendants in 1904 recited that the amount due 
to the latter in respect of a pre-existing mortgage 
•on plaintifis’ lands was Rs. 13,000 inclusive of 
interest, and as excessive interest had to be paid 
and great loss was caused to the plaintiffs’ family, 
“the plaintiffs sold some of the lands to defendants 
for the said sum to extinguish the debt. The 
-deed reserved to the vendors liberty to re-pur- 
chase the lands on payment of the sale considera- 
tion at any time within 20 years. By an instru- 
ment of even date, the vendees leased the land 
•to the vendors plaintiffs for an annual rent of 
its. 412 which however was liable to reduction in 
proportion to any fractional payment of the sale 
price. The parties agreed that the costs of re- 
purchase by the plaintiffs were to be borne by 
them in equal shares. In a suit brought by the 
plaintiffs in 1911 for redemption: 

Held : that the transaction was a sale and not 
mortgage : 40 Bom 74, Bef* [P 217 C 1] 

(b) Transfer of Property Act (1882), 
•S. 58 (c)— Per Batchelor, J. — S. 58 (c) comes 
into operation only when there is mortgage. 
Per Batchelor, cT.— S. 58 deffnes what a mort- 
.gage is and Cl. (c) of the section describes one 
method of effecting a mortgage, viz., the method 
'Of mortgaging by conditional sale. But the 
words of 01. (c) are not to be read in an isolated 
manner, but in reference to para. 1 of the section, 
■and when they are so read, it is manifest that 
Cl, (c) comes into play only when there is a 
mortgage, as that term has been defined. 

[P 215 C 2] 

Coyaji and S. S. Patkar for Appel- 
lant. 

Bhandarkar and G. P, Murdeshwar 
ior Respondents. 


Batchelor, only question in. 

volved in this appeal is, whether the 
document, Ex. 25, executed by the plain- 
tiff’s in favour of the defendants, is, as 
on its face it purports to be, a sale or is 
in reality a mortgage in the guise of a 
sale. The plaintiffs’ suit was brought to 
redeem the mortgage which, as the plain- 
tiff’s alleged, was effected by this Ex. 25, 

00 that admittedly the suit must fail if 
it should be held that no mortgage is 
created by this document. The learned 
Judge below was of opinion that Ex. 25 
was in reality a mortgage, and the 
grounds of this opinion are stated by 
him in the following words. After re- 
ferring to the terms providing for the 
condition to re-purchase the property 
after the lapse of twenty years, the 
Judge says : 

“But for the addition of these terms the deed 
(Ex. 25) would have been a sale. But with the 
addition of the terms the deed becomes a mort- 
gage by conditional sale, because there is a con- 
dition in Ex. 25 that the sale should become 
void on payment of Rs. 13,000 by instalments or 
in a lump sum within twenty years: vide Cl. (c), 
S. 58, T. P. Act. Under the circumstances it is 
not necessary to find out the indications which 
determine any transaction to be a mortgage,” 

But it seems to me clear that the ques- 
tion, whether Ex. 25 effects a mortgage 
or a sale, is not to be answered by mere 
reference to Cl. (c), S. 68, T. P. Act, And, 
if I am not mistaken, to decide the point 
upon this view is to assume what is 
really in dispute. For, S. 58, T. P. Act 
defines what a mortgage is, and Cl. (c) 
of the section describes one method of 
effecting a mortgage, viz., the method of 
mortgaging by conditional sale. But the' 
words of Cl. (c) are to be read not in an 
isolated manner, but in reference to 
para. 1 of the section, and when they 
are so read, it will be manifest that 
Cl. (c) comes into play only when there 
is a mortgage, as that term has been de- 
fined. Now from the definition itself 
there is no mortgage, except where there 
is a transfer of an interest in specific 
immovable property for the purpose of 
securing the payment of a debt, and the 
whole question involved in this debate 
is, whether the Rs. 13,000 paid for the 
lands transferred by Ex. 25 was an out 
and out price paid for land sold or was 
a continuing debt secured by a transfer 
of the immovable property. To decide 
between those two theories we must 
look at the intentions of the parties, aa 
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those intentions have been disclosed in 
the documents executed. As was said 
by Lord Chancellor Cranworth in Alder- 
son V. White (1) : 

in every such case the question is, what, upon 

a fair construction, is the meaning of the instru- 
ments.” 

Now the material passage in the prin- 
cipal instrument, Ex. 25, after referring 
to the execution of prior mortgages, re- 
cites that in all Es. 13,000 are found due 
to the defendants by the plaintiffsat the 
date of the document. Then the instru- 
ment continues : 


circumstances are considered, it appears^ 
to me that this provision carries the case 
no further than it is carried by the con- 
dition that it shall be open to the plain- 
tiffs at any time within twenty years to 
repurchase the land by payment of the 
price either in a lump sum or in instal- 
ments. Clearly however the mere giving 
of an option to the plaintiffs to repur- 
chase the land does not of itself operate 
to create a mortgage. And when atten- 
tion is paid to other circumstances ap- 
pearing on the record, the theory of a 


It was not convenient to pay you this amount 

for the reasons mentioned above* Moreover ex- 

cessiye interest is to be paid for the said debt. 

and if, by reason of the inconvenience to pay it 

from the income of the family lands, the amount 

remains unpaid, it appeared that great loss might 

be caused to the family. So all of us who are 

members of the family considered this matter 

and decided that we should soil some lauds to 

you and redeem the remaing lands from the 

mortgage encumbrance and should include in 

this sale-deed all the debts incurred by our 

family up to this time, in full satisfaction of our 
debts.” 


Now pausing there, it seems to me 
diflicult to imagine language more clearly 
and unequivocally expressive of a sale as 
opposed to a mortgage. There is no 
ambiguity in the minds of the parties, 
who themselves refer to the pre-existing 
mortgage and in contrast with it declare 
that they now effect a sale for the pre- 
cise purpose of extinguishing the debt 
which had been secured by this mort- 
gage. That is the contract which the 
parties, in the plainest possible language 
have set their hands to. Is there any- 
thing in the rest of the case to indicate 
that this, the plain meaning of Ex. 25, 
is not the meaning which the parties 
intended and which the Court should 
now enforce ? The sole circumstance to 

which the respondents-plaintiffs were 

able^to point is the last passage occuring 

in Ex. 34, the permanent lease which 

the defendants gave to the plaintiffs on 

6th August 1904. By these words it is 
provided that : 

if we (the plaintiffs) pay any amount out of the 
amount in respect of the said sale-deed, wo shall 
deduct rent in proportion to the amount paid 
thus and go on paying the remaining rent.” 


It may be that if there ^vere in the 

case any substantial consideration in 

plaintiff’s favour, the Court might see its 

way to draw an inference in their favour 

fr_^mJhi8_pr^i9ion. But when nil th^ 
I. (1858) 2J)qG&.J • 


mortgage must be set aside. Admittedly 
when Ex. 25 was executed, the defen- 
dants already had a mortgage on tho^ 
lands transferred by Ex. 25. Since that 
mortgage the debt due to them had in- 
creased from Es. 8,000 to Es. 13,000,. 
And yet if the plaintiffs' case is right,, 
the creditor is content to take only a 
further mortgage on the twenty lands 
transferred by Ex. 25 and give up the 
security which under the pre-existing 
mortgage he already had on seventy-two 
other lands belonging to the debtors. 

Moreover the documents make no pro- 
vision for the payment of interest. It 
is said that the Es. 412 reserved as 
annual rent under Ex. 34 may properly 
be regarded as interest running on the- 
Es, 13,000. But even that theory does 
not assist the plaintiffs. For, upon that- 
footing the creditor is content to receive 
only interest at the unusual and un- 
usually low rate of Sj per cent whereas- 
his earlier mortgage gave him interest at 
8 per cent. There is no provision in the 
documents for the taking of any ac- 
counts, although the documents provide 
that the purchasers may spend any sum 
they like on improving the property,. 
The documents lay down that in the 
event of repurchase by the plaintiffs, 
the costs of this repurchase are to be- 
borne half and half between the plain- 
tiffs and the defendants, and it seems to- 
me extremely unlikely that if this trans- 
action were in truth a mortgage, the- 
mortgagee would consent to bear half the 
expenses of the reconveyance, 

I notice, lastly, that it is not sug- 
gested that the Es. 13,000, the con- 
sideration of Ex. 25, is not a fair price 
for the lands conveyed by the instru- 
ment. On the whole therefore though) 

I have not overlooked the general con- 
siderations to which I referred in jSTas^iir- 
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chand Lakkmaji v. Jahhia Padia Patil 
(2), I am of opinion that in this particular 
case upon these particular documents it 
is impossible to avoid the conclusion that 
the transaction must be accepted as 
being in reality that which in the plain- 
est language both parties declared it to 
be, viz., a transaction of sale with an 
option to the plaintiffs to repurchase. 
On these grounds, in my opinion, the 
appeal must be allowed and the plain- 
tiff's suit must be dismissed with costs 
throughout. 

Shah, /. — I am of the same opinion. 
g.p./r.k. A ppeal alloioed. 

2. (1916) 40 Bom 74=31 1 0 388. 
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Scott, G. J. and Eatwakd, J. 

Hansa Godhaji Marwadi — Defendant 
Appellant. 

V. 

Bhawa Jogaji Marwadi — Plaintiff — 
Eespondent. 

Second Appeal No. 387 of 1914, De- 
cided on 10th November 1915, from deci- 
sion of Asst. Judge, Poona, in Appeal 
No. 252 of 1912. 

Civil P. C. (1908), S. 47 and O, 21, Rr. 2 
and 11 (e)— Decree satisfied out of Court — 
Payment not certified — Application for exe- 
cution filed containing false statement that 
there was no adjustment — Court cannot per- 
mit unjust order in execution. 

A Court should not, in the exercise of its duty 
under S. 47, allow a cleat case of fraud to be 
covered and condoned by the provisions of O. 21, 
R. 2. [P 218 C 1] 

A money decree was satisfied out of Court, but 
the satisfaction was not certified to the Court, 
Despite the satisfaction of his decree the judg- 
ment-creditor applied thrice for execution of his 
decree and on each occasion stated falsely that 
there had been no adjustment or satisfaction. 

Held', that as the judgment-creditor was try- 
ing to obtain, and was in fact obtaining, fraudu- 
lent execution of his decree which had already 
been satisfied, a fraud had clearly been commit- 
ted upon the Court by reason of the false state- 
ments made by the judgment-creditor, and that 
the Court would not permit him by means of 
such false statements to obtain an unjust order 
in execution. (P 218 Cl] 

Coyajee and J, E, Gharpure — for Ap- 
pellant. 

B, G, Eao — for Eespondent. 

Judgment.— The material facts are 
that on 13th March 1899 the plaintiff, 
who is the present respondent, got a 
decree for Es. 2,508 with interest and 
costs against Hansa Godhaji, a minor. 
Both the parties are Marwadis. On 
14th March the members of the caste 
assembled, and, as is held by the 
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trial Court, effected a compromise for 
Es. 2,000 in full satisfaction of the de- 
cretal debt, and, as the first Court holds^ 
the money was paid by the appellant’s 
mother and a receipt was passed which 
was signed by the plaintiff and attested 
by two witnesses. That payment was 
not, however, certified to the Court. On 
12th March 1902 the plaintiff made an 
application for execution of his decree. 
According to the Code be was obliged, 
as provided by S. 233 (e), to state in 
writing upon his verification whether 
any and what adjustment had been made 
by the parties subsequent to the decree. 
He stated that there had been no ad- 
justment. That statement was false ac- 
cording to the finding of the trial Court. 
The application for execution did not, 
however, proceed because the plaintiff 
neglected to pay the fees and so no notice 
was given to the judgment-debtor who^ 
had no knowledge of the application. 
The judgment-debtor attained majority 
in 1904, and just before the expiry of. 
three years from the date of the previ- 
ous application in execution, viz. on' 
10th March 1905, the plaintiff made 
another application for execution in. 
which he again made a false statement- 
with reference to what was required to 
be stated as to adjustment in his ap- 
plication. 

Again he omitted to pay the fees and*^ 
in consequence no notice was given to 
the judgment-debtor. On 12th February 
1908 a further application was made- 
containing a similar false statement, and. 
that also was not proceeded with by 
reason of the plaintiff not paying tho. 
fees. On 11th February 1911 when the^ 
period of 12 years was about to expire- 
within which it was necessary that the 
decree should be executed, if anything, 
remained still to be paid, the present 
application was made, and again the 
same false statement was made by the 
plaintiff. This time, however, he had 
to pay the fees and appellant received 
notice of the application. The execu- 
tion has been ordered by both the trial 
Court and the District Court by reason 
of the provisions of para. 3, O. 21, E. 2, 
which corresponds to the old S. 258. 
The trial Court came to a definite con- 
clusion that in the application which it 
granted the judgment-creditor was trying:, 
to obtain, and was in fact obtaining:, 
fraudulent execution of his decree whiclii 
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had already been satisfied. The Assis- 
tant Judge in the District Court came 
to the conclusion that, whether or not 
the payment had been actually made, it 
was not necessary to determine, although 
there was evidence on the record on the 
point, because by reason of 0. 21, R. 2, 
the Court could not recognize the pay- 
ment or adjustment. 

This question has already been con- 
sidered in this Court in the caseofTrm- 
hack Ramkrishna v. Hari Laxman (l), 
in which the judgment of my learned 
'colleague gives cogent reasons for hold- 
jing that the Court should not in the 
exercise of its duty under S. 244 allow a 
clear case of fraud to be covered and 
condoned by the provisions of S. 258 or 
.0. 21, R. 2. It appears to us that the 
provisions of 0. 21, R. 2, Cl. (e), which 
have been brought to our notice by coun- 
sel for the appellant, strongly confirm 
the conclusion indicated in the case re- 
iferred to. A fraud, as is admitted in 
argument by the pleader for the respon- 
dent, has, if the findings of the first 
Court are upheld in appeal, been clearly 
committed upon the Court in the appli- 
jcation for execution by reason of the false 
statements made by the judgment-credi- 
tor, and we cannot permit a litigant by 
means of proved false statements to 
obtain an unjust order from the Court 
in execution. We, therefore, set aside 
the decree of the District Court and re- 
mand the case for trial on the question 
whether the payment was actually made 
or not as found by the trial Court and 
•for disposal of the application with re- 
ference to the remarks in this judgment. 
Costs will be costs in the appeal. 

G.r./ii.K. Case remanded. 

'l/(19lOj 34 B^'"57’5^7 I 0 940^ 
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Batchelor and Shah, JJ. 

Bakir Salieh Aynir Saheb — Accused — 
Appellant, 

V. 

J7??i?)(?ror“OppositG Party. 

Criminal Appeal No. 578 of 1915, De- 
cided on 18th February 1916, from con- 
viction and sentence of Asst. Judge, 
Thana. 

Criminal P. C. (1898), Ss. 476 and 477— 
'Person has no right to cross*examine witnes* 
ses during inquiry under S. 476 against him 
— Trial started on result of such Inquiry- 
Witnesses not forthcoming — His previous 


statement in inquiry case is not admissible— 
Evidence Act (1872), S. 33. 

The person against whom proceedings have 
been instituted under S. 476, Criminal P. 0., 
has not the right to cross-examine witnesses 
during the inquiry under ;the said section. 
Therefore, if a witness is not forthcoming at the 
trial that is started on the result of such inquiry 
his previous statement is not admissible under 
S, 33, Evidence Act. [P 219 0 2] 

Vex Batchelor, J . — It is open to a Court to 
make an order under S. 47G, without taking any 
evidence at all. If it chooses to take evidence it 
is entirely within its discretion to say when 
and where that evidence should stop. The section 
gives the widest discretionary power to a crimi- 
nal Court and deliberately refrains from im- 
posing any special formalities to hamper the 
discretion of -the Court: 4 I C 273 and 16 I C 
497. Foil. tP 219 C 1] 

Per Shah, J . — The scope of the inquiry under 
S. 476 depends on the discretion of the Court. 

It is optional to fhe Court to make a prelimi- 
nary inquiry and the nature of that inquiry 
must be determined with reference to the circum- * 
stances of each case. If a witness be examined 
in the course of such inquiry, it cannot be said 
that it is the right of the person against whom 
the inquiry is being made, to cross-examine the 
witness. There is nothing either in S. 476 or 
S. 477 to suggest that the person concerned has 
any such right. [P 220 C 1] 

Binning and M. M. Karbkari — for Ac- 
cused. 

S. S. Palkar — for the Crown. 

Batchelor, J . — The first point taken in 
this appeal is a question of law which 
arises in this way: The appellant Bakir 
has been convicted of making a false 
charge against one Aliser. The appel- 
lant had alleged that this Aliser had 
stolen a thousand rupee note from him. 
Aliser was convicted by the Magistrate 
in regard to this theft, but the convic- 
tion was set aside on appeal by the 
learned Sessions Judge. ARer setting 
aside the conviction, the Sessions Judge 
entered upon an inquiry for the pur- 
pose of ascertaining whether such pro- 
ceedings as these should not be institu- 
ted against the then complainant, Bakir. 
Ultimately the Sessions Judge ordered 
Bakir to be committed for trial on the 
charge of making a false charge of theft. 
In the inquiry which preceded the com- 
mitment, the learned Judge took the 
statement of Aliser among others. Aliser 
has now disappeared, and his evidence 
could not be obtained in the Court of 
Session. Therfore, the learned Assistant 
Judge, by whom this trial was conduc- 
ted, allowed upon the record the state- 
ment which Aliser had made to the 
Sessions Judge in the inquiry preceding 
the commitment of Bakir, As Aliser ia 
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a very important; witness, it is desirable 
to decide in limine whether this admis- 
sion of his earlier statement is in con- 
formity with law or not. Mr. Binning, 
contending for the negative, refers to 
S. 33, Evidence Act, under which alone 
the statement could be admissible and 
contends that one necessary condition 
laid down by S. 33 is not in this case 
satisfied: that is to say, in this case 
Mr. ^Binning argues that the present 
appellant, Bakir, had not the right to 
cross-examine Aliser in the inquiry be- 
fore the Sessions Judge. Admittedly, 
unless Bakir had that right, Aliser’s 
Iprevious statement, which has gone upon 
the record, must be excluded. In my 
opinion Mr. Binning’s objection is well 
founded. 

Some attempt was made to suggest 
that the inquiry held by the learned 
Sessions Judge might be attributed to 
S. 477, Criminal P. G., so that the 
preceding inquiry should be regarded 
as a proceeding resulting in commit- 
ment with the result that all the 
usual requirements which are needed in 
inquiries terminating in a commitment 
should be observed. It appears to me 
however impossible to ascribe the in- 
quiry to any section but S. 476. That 
is the section which the learned Ses- 
sions Judge himself quotes, and that 
section authorizes precisely the kind of 
inquiry which this is. S. 477 moreover 
makes no reference to any inquiry at 
all. If, then, the inquiry must be held 
to have been made under S. 476, it seems 
to me that the appellant, Bakir, had no 
right to cross-examine the then witness. 
Aliser. Certainly no such right is con- 
ferred by the section. Indeed, the sec- 
tion goes so far as to say that the in- 
quiry is merely discretionary, for it may 
or may not be made ; in other words, it 
was perfectly competent to the Sessions 
(Judge to make the order which he finally 
did make without taking any evidence 
at all ; and if he chose to take evidence, 
it appears to me that it was entirely 
jWithin his discretion to say when and 
'where that evidence should stop. I re- 
gard S. 476 as giving the widest discre- 
tionary powers to the criminal Court 
and as deliberately refraining from im- 
posing any special formalities to hamper 
the discretion of the Court. The wisdom 
of that is obvious, because it is clear 
that grave danger of prejudice would be 


incurred if the informal inquiry contem- 
plated in S. 47G were to be expanded 
and formalized into an investigation 
which would be practically a trial. 

The view which I take seems to me to 
receive countenance from the decisions 
of this Court in Safurahai v. Abdulla- 
bhai (l) and In re Karvirapva (2). It 
may be added that the principle or rea- 
son of the thing is in favour of Mr. 
Binning, since the general rule un- 
doubtedly requires that a witness should 
be produced if his evidence is to go upon 
the record, and the particular exceptions 
allowed by S. 33 are not, in my opinion, 
to be extended without very good cause. 
[After discussing the evidence his Lord- 
ship proceeded to observe as follows] 
On the whole therefore it appears to me 
that this conviction must be reversed, 
both because the direct positive evi- 
dence in its favour is too slight and frag- 
mentary and because such corroboration 
as the circumstances afford is insufficient 
to justify a conclusion of the appellant’s 
guilt. I would therefore allow the ap- 
peal, reverse the conviction and sentence 
and direct that the accused be acquitted 
and discharged. 

Shah, J . — I agree that the statement 
of Aliser taken in the course of the in- 
quiry before the Sessions Judge, which 
resulted in the commitment of the pre- 
sent appellant, is inadmissible in evi- 
dence. Its admissibility depends upon 
the answer to be given to the question, 
whether the present appellant had the 
right to cross-examine the witness with- 
in the meaning of the proviso to S. 33, 
Evidence Act, when his statement was 
recorded by the Sessions Judge. In my 
opinion, in those proceedings, the pre- 
sent appellant had not the light to 
cross-examine Aliser. Those proceedings 
were taken under S. 476 and the order 
was made under S. 477. The inquiry 
held on that occasion must, in my opi- 
nion, be referred to S. 476. The order 
of commitment, no doubt, is made under 
S. 477, Criminal P. C., which makes no 
provision for any inquiry ; and the 
learned Sessions Judge has stated in the 
beginning of his order that the inquiry 
was made under S. 476 with a view to 
see whether an order under S. 477 could 
be made. It seem s to me that the sco pe 

1. (1909) 4 1 0 273. 

2. (1912) 16 I 0 197. 
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of the inquiry under S. 476 depends upon 
|the discretion of the Court. It is op- 
tional to the Court to make a prelimi- 
nary inquiry, and the ‘nature of that in- 
iquiry must be determined with reference 
jto the circumstances of each case. Under 
these circumstances it seems to me that 
even if a witness be examined in the 
course of such an inquiry, it cannot be 
said that it is the right of the person, 
jagainst whom the inquiry is being made 
jto cross-examine the witness. Of course, 
{ordinarily a witness would be allowed to 

be cross examined, and I do not fora 

moment suggest that it would be any- 
thing but proper for the Court to allow 

a witness to be cross-examined by the 
ad^verse party. But the question as to 
whether the person against whom the 
inquiry is proceeding, has the right to 
cross-examine a witness is quite differ- 
ent. There is nothing either in S. 476 
or b. 477 to suggest that the person con- 
'cerned has any such right. 

I Only desire to say a word as to the 
observations in the judgment of this 
^oun in the application made by the 
present appellant against the order of 
commitment, upon which the learned 
Government Pleader has relied. It is 
argued by him that the judgment shows 
that the inquiry held in this case must 
he deemed to have been held under 
o. 4/7 and that it could not now he pro- 
peny treated as an inquiry under S. 476. 
in the first place, it seems to me that 
the observations do not support his con- 
tention. They were made with refer- 
ence to the argument then advanced on 

behalf of the applicant that the inquiry 
was not under S. 476 bub must be re. 
ferred to S. 477, and that there being no 
provision in S. 477 with regard to any 
inquiry, the whole inquiry was illegal. 

It was not necessary then to decide 
whether the proceedings held by the 
bessions Judge wore in fact under S.476 
Criminal P. C. Secondly, if the inquiry 
cannot be properly treated as having 
been made under S. 476. it is clear that 
there is nothing in S. 477 to regulate the 
inquiry which results in an order of 
commitment under that section, and to 
support the contention that the party 
against whom the inquiry is held has a 
right to cross-examine any witness exam- 
ined in the coarse of that inquiry. I 
agiee generally with the reasons given 
by my learned brother for the conclusion 
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that the conviction and sentence must, 
be set aside. 

On a careful consideration of the argu- 
ments on both sides, the conclusion that 
I have come to is that though there ig. 
no reason to doubt the correctness of the 
acquittal of Aliser, there is not sufficient 
material on the record to justify an in- 
ference as to the guilt of the present ap- 
pellant on either charge. It seems to 
me that there is room for a reasonable 
doubt as to the guilt of the appellant 
and the benefit of that doubt must be 
given to him. 

G.p./r.k. Order accordingly. 
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Batchelor and Shah, JJ. 

Anna Laxman Bhintade — Accused — 
Applicant. 

V. 

Emperor— Opposite Party. 

Criminal Appln. for Revn. No. 395 of 
1915, Decided on 9th March 1916, from 
conviction and sentence of First Class 
Magistrate, Wai. 

Penal Code (1860), S. 429-Maiming an 
animal Nearly one^balf of one ear cut off 
without impairing lense of hearing— Injury 
does not amount to maiming. 

The word “maiming" in S. 429. involves the 
notion of the privation of the use of some limb 
or member involving a permanent injury and 
not a mero disfigurement. 

"Where nearly one-half of one ear of an animal 
IS cut off without impairing its souse of hearing, 
the injury does not amount to "maiming" 

[P 221 01] 

A. H. Kelkar — for Applicant. ' 

Batchelor^ J. In this case the appli- 
cant has been convicted, under S. 429, 

I. P. C., of the offence of maiming a 
mare. 

The maiming alleged consists in this 
that nearly one-half of one ear of the 
mare was cut off by the applicant. There 
is no suggestion that the animal's sense 
of hearing has been impaired. The ques- 
tion is, whether such an injury amounts 
to maiming within the meaning of S. 429, 
I. P. C. Having regard to the position 
of the word maiming" in that section, 
where it occurs in conjunction with the 
words killing, poisoning or rendering 
useless," I am disposed to think that 
the maiming" of the section implies 
some permanent disability inflicted on 
the animal. I do not seek to give ait 
exhaustive definition of the word * maim- 
ing. But it appears to me that in- 
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volved in the word is fehe nofcion of the 
privation of the use of some limb or 
member involving a permanent injury, 
and not a mere disfigurement. That 
‘view is, I think, in accordance with Phi- 
lips, J’s. decision in Marogowdha v. Sri- 
nivasa Rangachar (l), where the record 
-shows that both the ears of the animal 
were removed and the hearing had been 
permanently impaired. In Beg v. Jeans 
(2) the facts wore that the prisoner pulled 
out part of the tongue of a horse. It 
was argued that that did not constitute 
maiming, because the injury inflicted was 
only of a temporary character, whereas 
in maiming the injury must be perma- 
nent. Wightman, J,, having consulted 
with Patterson, J., allowed this argu- 
ment, saying that there was no such per- 
manent injury inflicted on the animal as 
would support the count for maiming. 
So also in Stroud’s Judicial Dictionary 
the word is defined as 

“ a bodily harm whereby a man is deprived of 
the use of any member of his body, or of any 
•sense which he can use in fighting, or by the 
loss of which he is generally and permanently 
weakened.’* 

In Murray’s Dictionary the word is 
defined as 

■“ an injury to the body which causes the loss of 
a limb or of the use of it, ” 

or more widely as “any lasting wound or 
injury.” The word occurs in the Eng- 
lish Malicious Damage Act, 1867, 24 & 
*25 Vic., c. 97, S. 40, and in Bussell on 
Crimes, Vol. 2, p. 1827, 7th Edn., where 
Beg V. Jeans (2) is cited, it is stated in 

commenting upon the statue that 

■” to constitute a maiming, a permanent injury 

must be inflicted on the animal.” 

In this case there is no permanent in- 
|jury but a mere disfigurement, and I am 
of opinion therefore that the case does 
not fall under S. 429, I. P. C. The con- 
viction must be altered to a conviction 
under S. 426 and the sentence must be 
reduced to a term of three months’ rigo- 
rous imprisonment. Since the applicant 
has already suffered this term of impri- 
sonment, we order him to be discharged 
and set at liberty. 

Shah, J, — I am of the same opinion. 

G.P./r.k. Order aceordinghj. 


1. (1912 36 Mad 694=12 I G 90. 

2. (1844 1 Car & K 539. 
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Beaman and Heaton, JJ. 

Bama Baptt, Pujari and another^—kp- 
plicants, In re. 

Criminal Bevn. Appln. No. 154 of 
19l6, Decided on 17th August 1916, 
against an order of Dist. Magistrate, 
Sholapur. 

Criminal P. C. (1898), S. 514 — Death of ac- 
cused by suicide — Sureties are discharged — 
Mistaken admission that accused are alive 
does not prevent discharge. 

On the death of an accused person by suicide 
before the date fixed for his appearance, the sure- 
ties are discharged from liability and they can- 
not be penalised in the forfeiture of their bonds 
by reason of their mistaken admission that he 
was alive. [p 222 C 1] 

Per Beaman, J . — The object of the surety- 
bonds is, as far as possible, to ensure that an 
accused person shall nob evade justice in the 
ordinary sense, that is to say, by flying the 
country or the jurisdiction of the Court. But 
if he elects to die sooner than face his trial, that 
can hardly be a sufficient reason for forfeiting 
the surety-bonds, since that was an event which 
his sureties could not have had in contempla- 
tion and which is not of the kind which would 
impose upon them any moral obligation or res- 
ponsibility to the Courts. [P 221 C 2; P 222 0 1] 

P. V. Kane — for Applicants. 

S, S. Patka) — for the Crown. 

Beaman, J. — The man for whom the 
two applicants stood sureties was to 
have been tried on the 19tb. He was 
found dead on the 24th. No one knows 
the date of his death. But both Magis- 
trates are of opinion that the cause was 
suicide. We see no reason to conclude 
that he must necessarily have died after 
the 19th. There is a medical affidavit 
to the contrary and the District Magis- 
trate most certainly ought to have 
given careful attention to this point. 
But in any event we can find no suffi- 
cient ground for penalising the sureties 
in a case of this kind. Even if the ac- 
cused person had only committed suicide 
on the 19th or 20th, it is clear that he 
must have had that act in contemplation 
and that was the only reason why he 
did not present himself for trial. To 
call in surety-bonds in circumstances of 
that kind appears to us to evidence a 
complete lack of discretion, and we 
think it might also tend to bring our 
administration on that point into gene- 
ral disrepute. Surely the object of these 
surety-bonds is, as far as possible, to 
ensure that the accused person shall not 
evade justice in the ordinary sense, that 
is to say, by flying the country or the 
jurisdiction of the Court, But if he 


222 Bombay Emperor v. Sanjiva Shivapa 


191& 


elects to die sooner than face his trial, 
that can hardly bo a sufficient reason for 
forfeiting the surety-bonds, since that 
was an event which his sureties could 
not have had in contemplation and 
which is not of the kind which would 
impose upon them any moral obligation 
or responsibility to the Courts. 

We think therefore that the order of 
the District Magistrate should be set 
aside and the amount of these bonds, if 
it has been recovered, should be re- 
funded to the sureties. 

Heatouy J . — I concur. On the pro- 
ceedings as they are before us, what was 
known to the Court at the time that it 
made the order penalising the sureties 
was that the accused person had died, 
and that the two sureties admitted that 
he had not died until after 19th Novem- 
ber. That was the date on which he 
ought to have appeared, but did not. 
The record does not suggest that these 
sureties had any personal knowledge 
whatever of the death of the accused. 
It was represented by a police officer 
that the accused had committed suicide. 
The sureties accepted that fact appar- 
ently and came to the conclusion that 
he must have committed suicide after 


the 19th. That however so far as 
I can see from the record is pure con- 
jecture. I should have thought, that 
being so, that if the Magistrate had con- 
templated exacting the penalty from 
these sureties, he would have at least 
taken the precaution of ascertaining or 
attempting to ascertain when it was 
that the accused had actually died. He 
did not do so. He acted on the admis- 
sion of the sureties themselves who ap- 
parently had no personal knowledge 
whatever. That seems to me to be a 
very harsh proceeding on the Magis- 
trate's part and one that I feel ought 
to have been corrected by the District 
Magistrate when the matter came be- 
fore him. We have now corrected it. 

G.P./k.E. Order set aside. 
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Batchelor and Shah, JJ. 

Emperor 


Bombay Public Conveyance Act (1863), 

S. 2 — To use in licensed tonga licensed pony 
is no offence though pony does not bear 
number of tonga. 

There is no provision of the Act -which requires- 
that a particular pony or ponies should be yoked 
to a particular tonga or that the ponies used 
should be branded with the number of a parti- 
cular tonga. To use in a licensed tonga a li- 
censed pony, even if the pony does not bear the- 
number of the tonga, is no offence. LP 222 C 2] 

S. S. Patkar — for the Crown. 

Judgment . — In this case we agree with 
the District Magistrate that the con- 
viction is unsustainable. All that the 
accused did was to use in a licensed 
tonga a licensed pony, though the li- 
censed pony did not bear the number of 
the tonga. The accused has been con- 
victed under S. 2, Bombay Public Con- 
veyances Act. The learned Magistrate 
who convicted the accused appears to 
have thought that to ply a tonga with a 
pony, licensed generally but not licensed 
for that particular tonga, fell within 
the words of S. 2, which prohibits the 
keeping or letting for hire of any public 
conveyance without the license referred 
to in the section. But there is no pro- 
vision of the Act which requires that a 
particular pony or ponies should be 
yoked to a particular tonga or that the 
ponies used should be branded with the 
number of a particular tonga. Under 
S. 1 of the Act “ public land convey- 
ance" is defined as the carriage by what- 
ever number of horses or other animals 
it may be drawn. In Emperor v. Hari 
Tanaji (l) the accused, who had yoked 
an unlicensed pony to a licensed convey- 
ance and plied the conveyance for hire, 
was held to be punishable under S. 2 
of the Act ; but that was because, in th© 
words of the judgment, 

*‘tbo accused lias plied his tonga with another 
pony which was not licensed, that is, with 
motive power which has not been approved.” 

In this case the motive power had 
been approved, and there is nothing in 
the Act or the rules thereunder which 
required the accused to restrict the use 
of a licensed pony to any particular con- 
veyance. We therefore set aside the 
conviction, direct that the accused bo 
acquitted and discharged and that the 
fine, if paid, be refunded to him. 


V. 

Sajijiva Shivapa Bader — Accused. 

Criminal Eef. No. 94 of 1915, Decided 
on 29th November 1915, made by Dist 
Magistrate, Bijapur. 


g.p./r.k. Conriciiore set aside. 

i.'UOia) 2orc 6i8, 
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Batchelor and Hayward, JJ. 

Bhaskar Gopal and others — De'endants 
— Appellants. 

V. 

Padman Hira Chowdhari — Plaintiff 
Respondent. 

Second Appeal No. 177 of 1914, Deci- 
ded on 11th October 1915, from decision 
of First Class Sub-Judge, Thana, in 
Appeal No. 308 of 1911. 

(a) Transfer of Property Act (1882), S, 54 
— Property conveyed in possession of tenants 
— Sale is only of reversion — Registration is 
necessary though value be less than Rs. 100. 

Section 54 draws a sharp distinction between 
tangible immovable property and a reversion or 
other intangible thing. 

Where the property transferred is in the posses- 
sion of tenants, the interest conveyed is only a 
reversion in the property and therefore the sale- 
deed demands registration even though the pro- 
perty be of a value less than one hundred rupees. 

[P 223 C 2] 

(b) Transfer of Property Act (1882), S. 54 
—“Reversion” — Meaning explained. 

A “reversion” is the undisposed of interest in 
land which reverts to the grantor after the ex- 
haustion of any particular estates, such as an 
estate for years, or life or in tail, which he may 
have created. [P 223 C 2] 

P. B. Shingne — for Appellants. 

A. G. Desai — for Respondent. 

Batchelor^ J. — The suit in which this 
appeal arises was brought in ejectment, 
and the plaintiff made title on a regis- 
tered sale-deed executed to him in 1910 
by the widow and daughters of Rama, 
the original owner of the property. The 
defendants resisted the suit on the 
ground that they were tenants of Rama 
prior to the year 1909 and that in the 
year 1909 the property was sold to them 
for Rs. 50 by Rama’s widow. Admittedly 
this sale-deed was not registered, but 
the defendants’ contention was that no 
registration was necessary, since the 
value of the property was under Rs. 100. 
The lower appellate Court has decided 
in the plaintiff’s favour, relying upon 
the ,case of Sihendrapada Banerjee v. 
Secy, of State (l), where a certain parcel 
oi land, having been transferred to the 
Public Works Department for a sum less 
than Rs. 100 without any registered 
instrument, the Secy, of State sued the 
defendants to recover possession of the 
land, and, upon objection taken that the 
plaintiff acquired no title to the property 
inasmuch as the transfer upon which he 
. 1. (1907) 34 Cal 207. 


relied contravened S. 54, T. P. Act, the- 
Court held that since the transfer was 
not made by registered instrument and 
since the plaintiff had been in prior- 
occupation, there could not be said tc 
have been any delivery of possession 
within the meaning of S. 54, T. P. Act, 
and the plaintiff consequently acquired- 
no title by the transfer. No specific- 
reasons are however given by the learned 
Judges for this decision, which I have 
some difficulty in following. It is nob 
however necessary for me further to 
consider the authority of this case be- 
cause, on another ground, I think that 
the defendants-appeilants must fail. 

Section 54, T. P. Act, provides that,, 
in the case of tangible immovable pro- 
perty of a value less than Rs. 100, trans- 
fer by way of sale may be made either 
by a registered instrument or by delivery 
of the property. But the section draws- 
a sharp distinction between tangible' 
immovable property and a I'eversion or! 
other intangible thing. The defendantsj 
contend that the thing sold to them wasi 
the tangible house, which indeed pur- 
ported to be the object of the sale. But 
it is clear that the vendor could not sell 
any higher interest than she possessed,, 
and as at the date of the sale she had 
transferred possession to the defendants 
who were in possession as her tenants, 

I am of oninion that the only interest 
which remained in the vendor was the 
reversion within the meaning of that 
term as used in S. 54. That, so far as 
I am aware, is the only interest in the 
property which remains with a landlord 
after he has leased the immovable pro- 
perty to tenants and has made over- 
possession to them. The word is used 
in this sense in Woodfall’s Law of 
Landlord and Tenant and also in Lord 
Balsbury’s Laws of England, Vol. 18,. 
Para. 766, under the title “Landlord and 
Tenant.” This use is in conformity with 
the definition contained in Stroud’s 
Judicial Dictionary where a “reversion” 
is described as 

“ the undisposed of interest in land which re- 
verts to the grantor after the exhaustion of any 
particular estates, such as an estate for years, or 
life or in tail, which he m»a,y have created.” 

I think therefore that in this case as' 
the sale was in law a sale of a reversion, 
it could, under S. 54, T. P. Act, be 
effected only by a registered instrument.! 
That being so, there was no legal sale ta 
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the defendants and the lower Court was 
right in decreeing the plaintiff’s suit. 

This appeal therefore in my opinion 
fails and is dismissed with costs. 

Hayrvard, /.—The plaintiff sought 
to recover possession of certain land as 
the purchaser from the owner by a re- 
gistered sale-deed. Tne defendants al- 
leged that they had been in possession 
as tenants from the owner and pleaded 
that they had subsequently on payment 
of a sum less than Bs. 100 obtained 
delivery of further possession as owners 
in virtue of a prior unregistered sale- 
deed. The plaintiff succeeded in his suit 
in first appeal, where it was held that 
the defendants had not received delivery 
of possession as owners, following the case 
of Sibendrai^ada Banerjee v. Secy, of 
State (l), and that without such delivery 
of possession there could be no valid 
transfer of ownership by the prior un- 
registered sale-deed in view of the pro- 
visions of 3. 5-1, T. P. Act. It has been 
argued on second appeal on behalf of 
the defendants that they did receive deli- 
very of possession as owners and, there- 
fore obtained a valid transfer notwith- 
standing the invalidity of theattempted 
transfer by the unregistered sale-deed 
contrary to the provisions of S. 54, 
T. P. Act, 

It seems to me important to consider 
closely what it was that was alleged to 
have been delivered into the possession 
of the defendants. They alleged, as al- 
ready stated, that they had actual pos- 
session of the term or tenancy and 
pleaded in effect that they had further 
received a symbolical possession of the 
interest remaining in their landlord, 
that is to say, that they had received 
possession of the reversion. If autho- 
rity be required for the proposition that 
that interest was a reversion, reference 
may be made to Woodfall’s Landlord 
and Tenant passimand Halsbury’s Laws 
of England, Vol. 18, in para. 766. It is 
plain that actual possession can be given 
in the case of a term or tenancy to te- 
nants, as that involves transfer of tan- 
gible immovable property. But on the 
other hand symbolical possession alone 
can be given in the case of the right to 
possession at the end of the term or 
tenancy vested in the landlord, i. e., of 
the landlord's reversion, as that in- 
volves transfer of intangible immovable 
property. No doubt a valid transfer can 
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be effected for less than Es. 100 by deli- 
very of actual possession without a re- 
gistered instrument in the case of tangi- 
ble immovable property. But the ques- 
tion here is, whether a valid transfer 
could be effected for less than Es. 100 
by delivery of symbolical possession 
without a registered instrument in the 
case of a reversion or tangible immov- 
able property. It is not impossible to 
deliver symbolical possession. Such deli- 
very is familiar in law, and it is difficult 
to follow the arguments of the learned 
Judges in the case of Sibendrapada 
Banerjee v. Secy, of State (l). But is 
such delivery of symbolical possession 
recognized by law as a valid transfer ? 
That depends on the interpretation of 
the terms of S. 54, T. P. Act. 

Now a sharp distinction has there 
been drawn between the mode of trans- 
fer of tangible immovable property and 
the mode of transfer of a reversion or 
other intangible thing. Where the pro- 
perty is valued at less than Es. 100 the 
transfer of the former, that is to say 
tangible immovable property, can be 
effected by delivery of possession or by 
means of a registered instrument. Bu;i 
in the case of the latter, viz., intangible 
immovable property, the transfer can 
be effected solely by registered instru- 
ment. No doubt the reason was to 
avoid unnecessary obstacles in the trans- 
fer of unimportant immovable property 
where delivery of actual possession 
w’ould afford patent evidence of the 
transfer. It was apparently not consi- 
dered necessary in such cases to insist 
on the formalities of registered instru- 
ments. Where however the delivery 
would be a disputable fact, as where 
symbolical possession alone would be 
possible, then apparently it was consi- 
dered necessary to insist on a registered 
instrument in the case even of unim-i 
portant immovable property. Here the 
transfer attempted was a transfer of a 
reversion or other intangible thing, and 
although that reversion was valued at 
under Es. 100, the transfer could be! 
effected only by a registered instrument. 
There was in this case no such register- 
ed instrument. Therefore the transfer 
was invalid by reason of the provisions 
of S. 54, T. P. Act. 

We ought therefore in my opinion 
though for somewhat different reasons 
from those given by the learned Judge 
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of first appeal, to confirm the decision 
of the lower appellate Court and to dis- 
miss this second appeal with costs. 
G.p./r.K. Decree confirmed, 
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Beaman, J. 

Kanji Jethsi and another — Plaintiffs. 

V. 

Advocate-General and others — Defen- 
dants. 

Original Suit No. 95 of 1913, Decided 
on 7th September 1915. 

Cypres AppUcability^of doctrine — Court 
bas no jurisdiction to apply doctrine extra 
territorium. 

Where objects of a charity lie without the 
jurisdiction of a Court, the most the Court can 
do is to safeguard the funds intended to be ap- 
plied to those charitable purposes where such 
iunds lie within the Court’s jurisdiction and 
thereafter leave the application of them to the 
intended objects of the testator’s bounty to the 
Courts of the country within whose jurisdiction 
•those objects are. [P 226 C 1] 

A Court has no jurisdiction to apply the cy 
pres doctrine extra territorium. [P226 C 2] 
Where a Court has by its decree so applied the 
doctrine a Court of concurrent jurisdiction is 
competent to vary the decree as passed and to 
direct application of the funds to the intended 
■ objects within the limits of the country where 
those objects are, and should there be no scope 
•for those uses, to leave to the Courts of the same 
country on the cy pres doctrine to divert the 
funds to otherilike charitable uses, [P 226 C 1] 

Desai and Kanga — for Plaintiffs. 

Taraporevalla, Taleyarkhaut Jinnah^ 
Bahadur ji.Wadia and Davar — for De- 
fendants. 

J%^dgment , — No issues are raised in 
this suit because none of the parties are 
disposed to take up a contentious atti- 
tude. The position with which I am 
confronted is certainly very unusual. In 
form the present suit may be defective. 
I think that the relief that is asked for 
is too large. I do not think that I am 
in a position, or have jurisdiction, to 
set aside the decree of a Court of con- 
current authority. Nevertheless the 
plaintiffs are suffering what appears to 
be a substantial injustice and there 
.must be some remedy. 

It appears that a Jain of some wealth 
died, bequeathing considerable sums of 
money to two charities. The first of 
these was merely described asJivaDaya, 
that is, in the ordinary sense, the feed- 
ing of animals or insects. The other 
half was the bestowal of clothes and 
.food upon sadhus and sadhavis, shra- 
vaks and shravikas within the territo- 
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rial limits of the State of Palitana, and 
doubtless according to the intention of 
the testator, while performing the sacred 
pilgrimage to the temples on Satrinja. 
in 1910 an originating summons was 
taken out before Robertson, J. The 
trustees were the plaintiffs. The Advo- 
cate-General was made a defendant and 
so were four members of the Jain com- 
munity, one residing in Bombay, one in 
Poona, one in Cutch and one in the 
State of Palitana. It is quite clear that 
this originating summons was not a suit 
under S. 92, Civil P. C. It is also quite 
clear that the four Jain defendants were 
not representing the intended beneficia- 
ries under 0, 1, R. 8. But it is not at all 

clear what this rather heterogeneous array 
of parties really meant or what it con- 
veyed to the learned Chamber Judge. 
The Advocate-General merely submitted 
to the decision of the Court and appears 
to have taken no interest whatever in 
the subject-matter of the summons. 
Affidavits were put in by the Jain defen- 
dants supporting the suggestion of the 
trustees that the designated objects of 
the testator’s bounty were already amply 
supplied, and that as regards the first 
half of the charitable bequests, the 
meaning of the words “JivaDaya” might 
and ought to be extended so as to in- 
clude benefits to the soul, of which not 
the least was primary education. Ac- 
cordingly the learned Chamber Judge 
made an order directing the trustees to 
apply all the funds at their disposal cy 
pres to a certain local educational in- 
stitution situated in Bombay. 

The present plaintiffs have come in 
under 0. 1, R. 8, as representing the in- 
tended beneficiaries in the territorial 
limits of the State of Palitana. We 
have now the Advocate-General, the 
trustees of the charity and the trustees 
of the local'achool amongst the defen- 
dants and there is defendant 7, who 
has taken up a position of his own 
and claims that the interpretation put 
upon the words “Jiva Daya” in the pro- 
ceedings before Robertson, J., was en- 
tirely wrong and that that learned 
Judge’s order has, through the incorrect 
information supplied by these affidavits, 
wholly misapplied that part of the 
charity. The difficulty which I have 
felt throughout lies in the fact that 
there is a decree, in form, seemingly a 
decree in rem, of a Court of co-ordinate 
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authority and concurrent jurisdiction, 
directing the trustees to apply the entire 
funds of this charity to a particular 
local object. With respect, I am clearly 
of opinion that had the matter been pro- 
perly represented by the Advocate- 
General to the learned Judge sitting in 
Chambers, he would have seen at once 
that touching, at any rate, so much of 
the charity as was in the plainest and 
most unmistakable language intended to 
be given within the limits of foreign 
territory it was not competent for him. 
applying the cy pres doctrine, to divert 
the charitable funds from their destined 
object to a totally different object within 
the jurisdiction of his own Court. The 
principle has long been established and 
is perfectly well settled in the English 
Courts that where the charitable objects 
lie without the jurisdiction of the Courts 
the most the Courts can do is to safe- 
guard the funds intended to be applied 
to those charitable purposes where such 
funds lie within the Court’s jurisdiction 
and thereafter leave the application of 
them to the intended objects of the 
testator’s bounty to the Courts of the 
country within whose jurisdiction those 
objects are. 

If that principle had been represented 
to Robertson, J., he could hardly have 
taken upon himself, as a Judge on the 
Original Side of this Court, the territo- 
rial jurisdiction of which is restricted 
to the town and island of Bombay, to 
determine, first, upon the question whe- 
ther certain charitable objects in the 
State of Palitana were or were not al- 
ready sufficiently supplied, and assuming 
that they were, then, on the cy pres 
doctrine to divert the funds to other 
like charitable uses. That is clearly a 
matter for the Courts of the State of 
Palitana and one lying wholly without 
the jurisdiction of the Original Side of 
this Court. The case in its present 
development is very much the same as 
that in which this Court may have con- 
strued a will in such a way as to direct 
the executors to distribute all the 
funds to named persons and thereafter 
a suit be brought by a legatee who was 
not a party to those proceedings proving 
that ho himself was entitled to the 
money in the hands of the executors, 

. a case notwithstanding the 
decree of the first Court, a Court of con- 
current jurisdiction might, and indeed 


in my opinion ought to, make a decree 
in the second suit which would neces- 
sarily operate to modify, if not wholly 
annul, the decree first made. So here 
the result of Robertson, J.’s decree has 
been to deprive the intended benefici- 
aries residing within the limits of the- 
Palitana State of the bounty intended 
to be conferred upon them by the 
founder of this charity. They were no 
parties to the proceedings in which that 
decree was made. It is contended that 
the Advocate-General was a party and 
that the Advocate-General represents 
all charities. That is true, and that is. 
a point which has occasioned me the 
most difficulty. But for the purposes 
of such a matter as was under the con- 
sideration of Robertson, J,. it may be 
thought that the functions of the Advo- 
cate-General were restricted to safe- 
guarding the funds within this Court’s 
jurisdiction. Certainly the Advocate- 
General seems to have made no attempt 
to protect the interests of the intended 
objects of the testator’s bounty. Nor 
did the Advocate-General point out, as 
he well might have done, at the time 
that the learned Judge had no jurisdic- ‘ 

tion to apply the cy pres doctrine extra 
territorium. 

In these circumstances and keeping in 
view the considerations I have briefly 
outlined, I think that I shall be within 
my competence in so far varying the 
decree made on the Chamber summons 
as to direct that the trustees shall ex- 
pend half the charitable funds in their 
hands upon the purposes for which they 
were intended, that is, the feeding and 
clothing of sadhus and sadhavis and 
shravaks and shravikas in the Palitana 
State; and should there be no scope for 
these uses, then it will be for the trustees 
to apply to the Courts of the Palitana 
State for directions as to the manner in 
which the funds in their hands may 
best be applied cy pres. As to the other 
half of the charity, it is not contended 
that it has been limited definitely to 
any locality, and therefore I cannot say 
that the order of Robertson, J., in deal- 
ing with so much of it was without 
jurisdiction, or that I have any autho- 
rity, whatever my own opinion may be, 
as to the correctness of his application 
of the oy pres doctrine to the matter 
before him, to interfere in any way in 
this suit with so much of the decree he- 
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passed upon the Chamber summons. 
Decree will now be drawn in the suit 
directing the trustees to apply half the 
charitable funds in their hands to the 
purposes I have mentioned, that is to 
say, feeding and clothing of the sadhus, 
etc., in the Palitana State, or should it 
appear that the money cannot be use- 
fully so expended, then to apply to the 
Courts of the Palitana State for direc- 
tions how best to apply it cy pres. The 
costs of all parties to this suit may 
come out of the charitable funds, those 
of the Advocate-General and defendants 
2 and 3 as between attorney and client 
and of the plaintiffs and defendants 4, 
5 and 7 being party and party costs, 
G.p./r.K, Order accordingly. 
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Macleod, J. 

Setoaram Gohaldas and others — Plain- 
tiffs. 


V. 

Bajrangdat Hardwar Potdar — De- 
fendant. 

Original Civil Suit No. 875 of 1915, 
Decided on 20th September 1915. 

(a) Civil P. C. ;i908), S. 20 — Hundi ex- 
ecuted for balance of amount due in respect 
of certain transactions — Suit on Hundi — 
Transactions do not form part of cause of 
action. 

A hundi was executed at Bassum. The consi- 
deration for it was the balance of account due 
in respect of transactions effected in Bombay. 
The hundi was not made payable at Bombayi 
In a suit on the hundi: 

Held: that the Courts at Bombay had no 
jurisdiction and that it was not necessary to 
prove the transactions out of which the claim 
arose as the claim on those transactions was 
satisfied by the passing of the hundi, and thus 
the transactions did not form a part of the cause 
of action in the case. [P 227 0 2] 

(b) Letters Patent (Bombay) (1903), Cl. 12 
— Suit on Hundi — Money not payable in 
Bombay — Leave will be refused. 

Under Cl. 12, in suits on hundis, leave will 
be given when the money is payable in Bombay 
and when it is not payable in Bombay, leave 
will be refused. [P 227 0 2] 

Strangman — for plaintiffs, 

Desai — for Defendant. 


Judgment — The plaintiffs, carrying 
on business in Bombay, had dealings 
with the defendant, who is said to carry 
on business at Bassum in Akola under 
the style of Ghatandas-Shankardas. The 
plaintiffs say that the account was set- 
tled in 1912 between the parties. The 
defendant, after paying a certain amount 
in cash, passed two hundis for Es. 900 


and Es. 1,000, respectively, drawn on 
his own firm by the defendant payable 
in Bombay 181 and 361 days after sight, 
respectively. As those hundis were nob 
met when they fell due, the plaintiffs 
brought this suit for the recovery of 
the amount. Para. 5 of the plaint states 
that the defendant resides at Bassum; 
that the hundis were passed at Bassum 
but the consideration of the hundis was 
the balance of the account due by the 
defendant to the plaintiffs in respect of 
transactions effected in Bombay and the 
moneys were payable to the plaintiffs 
in Bombay and a material part of the 
cause of action arose in Bombay. Leave 
was obtained under Cl. 12 of the Letters 
Patent to file the suit in Bombay. The 
question has now arisen whether any 
part of the cause of action has arisen 
within the local limits. It must be 
admitted, on an inspection of the hundis 
that the statement in the plaint that 
the hundis were payable in Bombay 
is incorrect. But it is contended that 
the ‘consideration -for the hundis was 
the balance of account due by the de- 
fendant to the plaintiffs in respect of 
transactions effected in Bombay. 

The question is whether that was a 
part of the cause of action. The point 
apparently does not seem to have arisen 
before; but if the whole cause of action 
consists of those facts which it is neces- 
sary for the plaintiffs to prove in order 
to succeed in getting a decree, then it 
was not necessary to' prove the transac- 
tions out of which the present claim 
arose, as the claim on those transactions 
was satisfied by the passing of the hun- 
dis and under the Negotiable Instruments 
Act the consideration for the hundis must 
be presumed, so the plaintiffs are en- 
titled to a decree merely on production 
of the hundis unless the defendant can 
show that there was no consideration.! 
In giving leave under Cl. 12 of the Let- 
ters Patent in suits on promissory-notes 
or hundis, I have always given leave 
when the money was payable in Bombay 
and refused leave when the money was 
payable out of Bombay; and, in my 
opinion, if there are transactions in 
Bombay, which result in a credit in 
favour of the Bombay merchant against 
an up country merchant, and if the Bom- 
bay merchant goes to settle his account 
up country and accepts a promissory- 
note or hundi in isfaction of his ac- 
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count, then if he wants to sue on that 
note in Bombay he must take the pre- 
caution to see that the note is made 
payable in Bombay. 

Unfortunately, the 'plaintiffs when 
they applied for leave, made a misstate- 
ment in the plaint upon which I relied 
in granting the leave. If I had been 
aware that the facts stated in the plaint 
were incorrect, I should have refused 
the leave. Therefore, I must hold now 
that the Court has no jurisdiction. The 
plaint should be returned to the plain- 
tiffs for presentation in the proper Court. 
The plaintiffs to pay the defendant’s 
costs, 

G.P./r.k. Plaint returned, 
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Scott. C. J. and Heaton. J. 

Daitatraya Bamchandra Savale and 
others — Plaintiffs — Appellants. 

V. 

Ajmuddin Fahruddin and others — 
Defendents — Respondents. 

First Appeal No. 244 of 1913, Decided 
on 15th December 1915, from decision 
of Asstt, Judge, Ratnagiri, in C, S. 
No. 127 of 1912. 

Civil P. C. (1908), S. 97 — Preliminary 
decree — Appeal against is not after final 
decree permitted. 

Section 97 does not in terms prevent a party 
from filing a combined appeal against a preli- 
minary and final decree, if the dates permit him 
to do so, [p 228 C 2] 

Where therefore the appellant instead of ap- 
pealing against the final decree, appeals against 
the preliminary decree, the course is unreason- 
able, and the appellant will not be permitted 
to avoid the provisions of the Court*fces Act by 
getting what may or may not bo an effective 
reversal of the final decree by a circuitous 
method when the direct method is open to him. 

LP 229 C 1] 

D, A. Tuhapurkai — for Appellants. 
Coyajee, S, Y, Abhyankar and D, C. 
Virkai — for Respondents. 

Judgment, — The dates in this case are 
as follows: On 30th July 1913, a pre- 
liminary decree was passed in a mort- 
gage suit. On 25th August 1913, a final 
decree was passed by which the appel- 
lant was required to pay Rs. 8,000. On 
Gth November 1913 he preferred this 
appeal against the preliminary decree 
only, although his objection is as re- 
gards Rs. 2,000 of the amount which he 
was required to pay by the final decree. 
Thedates clearly permit him to raise ob- 
jection in one and the same appeal to 
both the decisions of the Court in the 
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preliminary decree and the decision in 
the final decree. If at the time of the 
appeal he had only in his way the pre- 
liminary decree, he would have to pay 
a court-fee of Rs. 10. Having however 
already a final decree in his way, he 
would have, in order to appeal against 
the decree which he really objects to, 
to pay a court-fee exceeding Rs. 100; 
so that the reason of his action is pretty 
obvious. He is trying to avoid payment 
of the court-fee upon the final decree 
which he objects to, A similar case 
came before this Court: see Balwant- 
singli Bamchandra v. Sahharam Man- 
charam (l) in which, on similar facts, 
the Court observed that where the ap- 
pellant instead of appealing against the 
final decree appeals against the pre- 
liminary decree, the course is unrea- 
sonable, and S. 97, Civil P. C., does not 
in terms prevent a party from filing a 
Combined appeal against a preliminary 
and final decree, if the dates permit him 
to do so. In that case the Court per- 
mitted the appellant to have a reason- 
able time to combine objections to the 
final decree in the pending appeal, pay- 
ing such court-fees as might be neces- 
sary, and an adjournment was granted 
for the purpose. We follow the decision 
in that case and we pass similar order. 
But before concluding it is necessary to 
refer to two judgments in the Madras 
and Allahabad High Courts which have 
been relied upon by the appellant. 
Lakshmi v. Marudevi (2) was a case 
arising upon different facts altogether. 
Kanhaiya Lai v. Tirheni Sahai (3) con- 
tains a passage to this effect — 

**lt seems to me'* says the learned ChiefiJustioe, 
“that these remarks in Kuria Mai v. 
bhar Das (4), namely 'that a serious anomaly 
would be created by the modification of the 
preliminary decree . . . while the final decree . . . 
remained in force and had not been appealed 
against’, proceeded upon the erroneous assump- 
tion that the final decree remained in force 
after the preliminary decree upon which it was 
based had been set aside. In my opinion, in a 
suit for partitloU, when the preliminary decree 
is sob aside on appeal, the final decree which is 
based upon it falls to the ground. If 1 am right 
in this, there is no foundation for the supposed 
anomaly which the learned Chief Justice ap- 
prehended. It has been held by the Calcutta 
High Court, that the final decree continued 
after the preliminary deoree had been set aside, 

1. A I R 1916 Bom 202=33 I C 137. 

2. A I R 1915 Mad 197=12 I C 664=37 Mad 29. 

3. A I R 1914 All 330=24 I C 827=36 All 632. 

4. (1910) 32 All 226=6 I 0 276. 
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but all these decisions proceeded on the basis 
that a party could challenge the correctness of 
the preliminary decree on an appeal from the 
final decree. The provision of the Code to 
which I have referred above now sets this matter 
absolutely at rest. A party to a suit for parti- 
tion who has not appealed against the prelimi- 
nary decree, can no longer challenge the cor- 
rectness of that decree by an appeal against the 
final decree.’* 

Here, as we have pointed out, the 
dates permitted the appellant to chal- 
lenge both the preliminary decree and 
the final decree within the time allowed 
by law for appeal against the prelimi- 
nary decree and we cannot permit him 
to avoid the provisions of the Court-fees 
Act by getting what may or may not be 
an effective reversal of the final decree 
by a circuitous method when the direct 
method is open to him. We therefore 
will permit the appellant two months 
within which to combine in this appeal 
such objections as he may have against 
the final decree, paying such court-fees 
as may be necessary. The appeal will 
be set down again in two months from 
this day when we will pass final orders 
if no objections have been added to the 
final decree, 

g.p./r.k. Order accordingly. 
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Batchelor and Shah, JJ. 

Govind Balvant Laghate — Accused — 
Petitioner. 

V. 

i??nperor-— Opposite Party. 

Criminal Revn. No. 474 of 1915, De- 
cided on 13th January 1916, from con- 
viction and sentence of Addl. Dist. 
Magt., Ahmednagar. 

Criminal P. C.(1898), Ss. 492, 495, 342 (4) 
and 343 — Judge charged with receiving ille- 
gal gratification from N in respect of ( 1) horse 
and (2) and two hundis — Charges ordered 
to be tried separately — Pleader appointed 
to conduct prosecution before N was joined 
as co-accused — Horse case put up and Public 
Prosecutor withdrawing from prosecution 
of N — N assured that horse case against 
him would also be dropped if be gave truth- 
ful evidence — N discharged under S. 494 — 
It was competent to Public Prosecutor to 
withdraw from case against accused subse- 
quently joined — S. 342 (4) does not apply 
and objection to administering of oath to 
N was ‘incompetent — Evidence of N was 
admissible though weight to be attached to 
it might be small — In so far as N was ac- 
complice bis evidence is to be tested in 
light of corroboration — Evidence Act 
S. 133 and S. 114 (b). 

The accused, a first grade Subordinate Judge, 
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was charged with receiving illegal gratification 
from one N in respect of (1) a horse and (2) two 
hundis for Rs. 55 and Rs. 50, respectively. N 
was impleaded as a co-accused. By direction of 
the Court, the two charges were split and were 
ordered to be tried separately. A pleader was 
appointed to conduct the prosecution of the ac-| 
cused before N was joined as co-accused. The 
horse case having been taken up for trial, the 
Public Prosecutor withdrew from the prosecu- 
tion of^. ^h’fic^^ived'an assurance from the Dis- 
trict Magistrate that if horgave truthful evi-, 
dence, the hundi case against him would also ^ 
be dropped. The Magistrate discharged N under 
S. 494. Objections were taken to the compe-j 
tency oi N to give evidence under S. 343, and ^ 
to the power of the Court to administer to him 
oath under S. 342 (4). It was also urged that ^ 
the Public Prosecutor had no power to with- 
draw from the prosecution of N. 1 

Held: (1) that the appointment of the Public 
Prosecutor was for the case and not with reference 
to any particular accused, and that tho;Public 
Prosecutor had every right to conduct the pro- 
secution as against persons subsequently im- 
pleded or to withdraw from the prosecution as 
against any of the accused. [P 321 C 2;P 235 C 2j 

(2) that S. 342 (4), did not apply, as N was 
only a witness in the horse case that was then 
actually before the Court: IG Bom 6G1; 23 Bom 
213 and' 25 Bom 422, Foll[V 231 C 2; P 235 0 2} 

(3) that as the inducement was offered to 2T 
only as a witness and not as an accused, the 
evidence of N was admissable, though that cir- 
cumstance might materially affect the weight 
to be attached to his evidence: Winsor v. Queen^ 
(1866) 1 Q‘B 390, Ref. (P 232 C 1, 2; P 235 G 2j 

(4) that, in so far as N was an accomplice, 

his evidence should be tested in the light of 
what corroboration it received from other in- 
dependant evidence. [P 230 C 1] 

Section 342 (4), lays down the manner in 
which the Court is to examine an accused person 
then before it as an accused person, and the 
words “the accused ” must be read as refer- 
ring to the accused then under trial and ex- 
amination by the Court. [P 231 C 2} 

Per Batchelor^ J. — S. 343, does not declare 
what wouldjbe the consequence if an accused, 
person did make a statement under inducement. 
Where the inducement is offered to a discharged 
accused who is taken as a witness, the objection 
to his evidence is good only so far as it relates 
to his credit. This construction seems to be 
favoured by S. 118, Evedence Act, which sug- 
gests that, in India, the rule genearlly is in 
favour of the admission of evidence, though the 
weight to be attached to it will, of course, 
be a matter for the Court’s consideration. 

[P 232 C 1, 2} 

An accomplice is a suspect witness, whose 
evidence must be received with great caution 
and should be materially corroborated before it 
is accepted. The scales must be held even; for, 
while it is essential that accused persons should 
be protected from conviction on the mere evi- 
dence of an untrustworthy accomplice, it is imr 
^ortant that the requirements of the Legislature 
m this respect should not be so exaggerated by 
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the Courts as to offer a practical guarantee of 
immunity to persons guilty of grave offences 
which are, in their very nature, difficult of 
detection. ^Vhen all legal precautions arc taken 
and all relevant considerations are duly weighed, 
there remains the plain question whether the 
•Judge or the Magistrate does or does not believe 
the particular accomplice. If, after all cautions 
have been observed, the Judge or Magistrate is 
convinced that the accomplice’s evidence is true, 
it is his duty to say so and to give effect to his 
mental conviction.. CP 233 C 1, 2] 

Per Shah, J , — It is legally open to the Crown 
to withdraw from the prosecution of any parti* 
cular accused, even if it be for the purpose of 
.^ecuring him as a witness in the case. Of course, 
it is for the Court, whose consent is necessary 
under S. 494, to exercise its discretion accord- 
ing to the circumstances of each case, and it is 
open to that Court to give or withhold itg 
consent. [P 235 C 2] 

There are no words in S. 343, to show 
that the prohibition contemplated by the section 
refers to the Court and not to any other person 
and that an “accused person" within the 
meaning of the section is the accused under 
examination and trial. A person who ceases to 
be an accused person in consequence of his dis- 
charge under S. 494 is a competent witness in 
the case against the other accused. [P 236 C 2] 

There is a material difference between the 
position of a pardoned approver and the position 
of a witness to whom an inducement is given by 
the Crown that, if bespeaks the truth, a separate 
charge agiinst him would bo withdrawn. Iil 
the one case the pardon in given openly to the 
knowledge of the parties and subject to the 
statutory conditions and limitations. In the 
other case, the fact of the inducement is known 
only to the party to whom inducement is given 
and to the party who gives the inducement and 
not to all the parties, not even to the Court, 
before the evidence relating to the inducement 
is given in the course of the trial. Besides the 
approver's liberty is subject to the control of 
the Court, whereas the liberty of the witness is 
in the bands of the party who is supposed to 
have held out the inducement. [P 237 C 1] 

Velinkar, D. A. Kane and G. K. 
Chi tale — for Accused. 

Goyaji and S. S. Patkar — for the 
Crown. 

Batchelovt J . — The arguments in this 
appeal have occupied us for more than 
three days. But so far from thinking 
that any part of that time was wasted, 
I am of opinion that the court; is in- 
debted to the learned counsel on both 
sides for the assistance which they have 
atforded us by their able and thorough- 
going arguments. In a case of this im- 
portance it is a matter of much satisfac- 
tion to feel sure that no point which 
could possibly be urged in the appel- 
lant s favour has'passed unnoticed. The 
appellant is one Govind Balwant La- 
ghate who, up to the time of his suspen- 


sion in view of this prosecution, be- 
longed to that excellent and deserving 
body of public servants, the Subordi- 
nate Judges. In that body he held a 
distinguished position, being a Subordi- 
nate Judge of the first class and draw- 
ing a substantial salary of Es. 800 a 
month — a salary which, unless his mode 
of life was very extravagant, must have 
been more than sufQcient for his needs. 

He has now been convicted of being 
a corrupt Judge. In more technical 
language ho has been convicted under 
S. 161, I. P. C. of receiving an illegal 
gratification, that is to say, a bribe in 
respect of the discharge of the ’duties of 
his office as Judge. According to the 
case for the Crown the bribe took the 
form of the gift of a horse, which was 
presented to the appellant as a bribe 
by the witness Narayandas Kanhayalal, 
whose adoptive sister Mirabai had at 
the material times an important suit 
pending in the appellant’s Court. Am- 
idst much controversy there is one 
point upon which both sides seem 
agreed, and it is convenient to notice 
it now. I mean the patient and careful - 
trial which the appellant bad in the Court 
of the learned trying Magistrate, and 
the lucid and exhaustive judgment in 
■which that Magistrate has discussed 
fully every point raised in argument and 
every material passage of the evidence 
on the record. 

In my opinion, if the merits of this 
case can be arrived at, and especially, if 
the evidence of Narayandas Kanhayalal 
can be fairly considered, this appeal is 
hopeless. Whether because that was 
I'ecognized by the appellant and his 
legal advisers or for some other reason 
unknown to me, it is the fact that the 
defence largely, if not mainly, was based 
on preliminary points of technical ob- 
jection. I call them technical, because 
their object, either confessedly or mani- 
festly, was to stave off a consideration 
of the merits of the case. Speaking for 
myself, I should have thought that a 
Judge accused — and, as he asserts, false- 
ly accused —of corruption would have 
welcomed an opportunity of meeting 
that accusation on its merits in a cri- 
minal Court, where the onus of proof 
was entirely on his accusers. That how- 
ever is not the course which this appel- 
lant has elected ^ to adopt. The course 
which ho has adopted is a course per- 
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fectly open to him. But I will say 
candidly for myself that unless forced 
by law to a different view, I should be 
slow to allow in such a case as this any 
technical objection to stand between this 
Court and the decision of the important 
question whether this appellant has or 
has not been proved to be corrupt. Now 
there were many points of technical ob- 
jection raised in the Court of the learned 
Magistrate. Most of them have bean aban- 
doned, in this Court. There remain 
however two which, since they were 
pressed by Mr. Velinkar, must be consi- 
dered and decided by us. Both these 
points arise upon the same set of facts 
which may be explained as follows : 

The Government by Ex. 3 on the re- 
cord sanctioned the prosecution of the 
appellant under S. 161, I. P. C., or such 
other section as might be found appli- 
cable. By the order, Ex. 7, Government 
appointed Mr. H. C. Goyajee and Khan 
Bahadur S, 0. Davar, or either or both 
of them, to conduct this prosecution. In 
a schedule affixed to that order are set 
out the charges upon which the trial 
was to proceed, and the first of those 
charges as appearing in the schedule re- 
ierred to the appellant’s receipt of two 
distinct bribes, viz., the horse with 
which we are occupied in the present 
appeal, and two hundis for Bs. 55 and 
Es, 50 with which this appeal is not 
concerned. At the trial the learned 
Magistrate, wisely as I think, decided 
"that these two charges should be tried 
separately, and the case which he first 
took up was that in which the present 
appeal was lodged. The trial in this 
present case began on 5th July and the 
evidence of Narayandas Kanhayalal be- 
gan on 6th July. Prior to that date 
Narayandas Kanhayalal equally with the 
present appellant had been an accused 
in respect of these offences of bribery. 
But, on 6th July, Narayandas was a 
witness and was nob an accused in res- 
pect of the offence of bribery in regard 
to this horse. He still however remained 
an accused person to the bribery con- 
nected with the two hundis, and in that 
case he was not discharged from the 
position of an accused until 17th July. 
I agree with Mr. Velinkar’s contention 
that when Narayandas Kanhayalal be- 
gan his evidence as a witness on 6th 
July, there had been given to him by the 
^responsible authorities an impression or 


understanding that unless he told in this 
present case that which the Crown be- 
lieved to be the truth, he was liable to 
be prosecuted on the charge connected 
with the hundis. 

In this state of the facts Isir. Yelinkar 
urges that there has been by the Magis- 
trate a violation of S. 312, Cl. 4, Cri- 
minal P. C , inasmuch as, according to 
the argument, Narayandas Kanhayalal 
still occupied the position of an accused, 
so that no oath could be legally admi- 
nistered to him. That argument is ad- 
mittedly based on the contention that 
Mr. Davar, who by the orders of Govern- 
ment was conducting the case for the 
prosecution, had no authority to with- 
draw from the prosecution as against 
Narayandas Kanhayalal. The argument 
is that Mr. Davar’s authority was 
limited to the prosecution of the present 
appellant, that consequently he had 
no authority to withdraw the case as 
against Narayandas Kanhayalal and that 
therefore the Magistrate’s order discharg- 
ing Narayandas Kanhayalal upon Mr. 
Davar’s application was illegal. In my 
opinion however the very basis of this 
argument fails, because I think that the 
fair construction to put upon the orders 
of appointment of Mr. Davar is to regard 
them as appointing that gentleman under 
S. 495, Criminal P.O., as a Public Prose- 
cutor for the whole case. If that is so, 
then Mr. Davar was certainly competent 
to withdraw as against Narayandas 
Kanhayalal, and in that event it is ad- 
mitted that the order of discharge would 
1)6 good and that Narayandas would in 
this respect be a competent witness. 

I think further that the objection is 
bad, because Narayandas Kanhayalal 
cannot be regarded as ‘ the accused” 
within the meaning of these words as 
they appear in S, 342, Cl. 4. That sec- 
tion is devoted to laying down the man- 
ner in which the Court is to examine an 
accused person then before it as an ac- 
cused person, and the words the ac- 
cused” in Cl. 4 must, in my opinion, be 
read as referring to the accused then un- 
der trial and examination by the Court. 
That admittedly was not the position 
occupied by Narayandas Kanhayalal on 
and after 6th July, In support of the 
view which I take as to the scope of 
S. 342, Cl. 4, I may refer to the decisions 
of this Court in Queen-Empress v. Mow (j, 
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Puna (l), Empress v. Durant (2) and 
Queen-Empress v. Hussein Haji (3). 

^ The second of these preliminary objec- 
tions as to procedure turns upon S. 343, 
Criminal P. C. That section provides 
that except as enacted in certain sec- 
tions dealing ■with the tender of pardon 
to accomplices, 

no influence by means of any promise or threat 
or otherwise shall be used to an accused person 
to induce him to disclose or withhold any matter 
within his knowledge.” 

The section does not declare what 
■would be the consequences if an accused 
person did make a statement under in- 
ducement. But I will assume lor the 
purposes of the argument that such a 
statement would be wholly inadmissible. 
I am unable however to see that 
Narayandas Kanbayalal is affected by 
this proposition, because from what I 
have said before, it will be clear that, in 
my opinion, the inducement offered to 
Narayandas Kanbayalal was offered to 
him not as an accused in the hundi case, 
but as a witness in the present case. In 
that view the objection, invalid as to the 
admissibility of Narayandas's testimony, 
would be quite good as an objection only 
^to Narayandas’s weight or credit. And 
I agree that the objection is good so far 
as it refers to credit. That, I think, is a 
sutlicient technical answer to this techni- 
cal objection, though I note that in 
Queen-Empress v. Hussein Haji (3), 
Candy, J., said that S. 343, evidently 
referred to the same accused person who 
had been named and described in S. 342. 

For the purposes of the present argu- 
ment it is not necessary for me to com- 
mit myself to a formal agreement with 
Candy, J’s. opinion, though I must not 
be taken to suggest any dissent from it. 
It is enough for our present purposes to 
observe that S. 343 must incontestably 
be limited in some way or other. If A 
is accused of murder and B happens at 
the same time to be accused of an unre- 
lated theft, and if some one interested 
on behalf of A in the murder c(ise makes 
a promise to B to induce him to give evi- 
dence tending to exonerate A, and if all 
these things are proved at the time that 
B s evidence is tendered before the Court 
on the trial of A, then it is my opinion 
that B would be a competent witness in 
^te of the inducement, though, of 
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course, the inducement alleged would 
diminish the credit to be attached to 
him. This construction •seems to me to 
be favoured by S. 118, Evidence Act, 
which provides that all persons shall be 
competent to testify unless the Court 
considers that they are prevented from 
understanding the questions put to them 
or from giving rational answers to those 
questions by tender years, extreme old 
age, disease, whether of body or mind, or 
any other cause of the same kind. 

This section suggests, what numerous 
Judges have observed, that in India the 
rule generally is in favour of the ad- 
mission of evidence, though the weight 
to be attached to it will, of course, be 
a matter for the Court’s consideration. 
The Indian rule is, I think, certainly 
not less liberal as to the admission 
of evidence than the rule in England. 
And in England it appears to me from 
such authorities as have been referred 
to before us, that Narayandas Kanhaya- 
lal would be held to be a competent 
witness. Upon this point reference may 
be made to Winsor v. Queen (4), where 
the woman Harris was accepted as an 
admissible witness, though she had been 
jointly indicted with the prisoner under 
trial, though she had pleaded not guilty, 
and though that plea of hers ^Yas at the 
time undisposed of. To this effect also 
the law in England is stated in Roscoe*s 
Criminal Evidence, Edn. 12, p. 113, On 
these grounds I .am of opinion that there 
is nothing in S. 343, Criminal P. 0., 
which rendered Narayandas Kanbayalal 
incompetent or inadmissible as a wit- 
ness. 

I may mention, though not as a neces- 
sary part of the argument, that Narayan- 

da’s evidence in this trial lasted from 

% 

6th July to 2nd August. He was dis- 
charged as an accused in the hundi case 
on 17th July, Under the law which 
provides that the witness’s evidence 
should be read out to him when it ia 
finished, his testimony as a whole must^ 
I think, be referred to the date on which 
it w^as read out to him and accepted by 
him. That would be 2nd August, a date- 
on which he had already been discharged 
in the hundi case. I mention this not? 
as essential to the removal of the appel- 
lant’s objections, but as a point worth- 
noticing if only on the question of the 
cr^it of Narayandas Kanbayalal, 
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These preliminary points being thns 
overruled, we come to the question of 
the value or the worth of Narayandas 
Kanhayalal’s evidence. Upon that point 
I quite agree with the learned Magis- 
trate that Narayandas is on general 
principles a bad witness. He was an 
accomplice in this offence of bribery, 
and though not, in my opinion, by any 
means the worst kind of accomplice, 
still undoubtedly an accomplice. More- 
over, I believe that, when he gave his 
evidence, there was present to his mind 
an impression that if he deposed to what 
the Grown believed to be the truth, it 
would be advantageous to him in regard 
to his position in the connected hundi 
case. All that may be freely allowed, 
but in my judgment the worth of a wit- 
ness is to be determined not by general 
principles in the abstract, but by general 
principles as applied to the particular 
facts of each case. Though much argu- 
ment has been devoted to this topic and 
Mr. Yelinkar endeavoured to disabuse 
me of the idea which I hold, I must still 
adhere to my view, in regard to the 
weight of Narayandas’s testimoney, that 
the witness stands in no appreciably 
worse position than any other accom- 
plice witness giving evidence under a 
conditional pardon. Now the assess- 
ment of the evidence of such witnesses 
is a familiar task to our Courts, and 
there is no reason to think that the 
assessment of Narayandas’s evidence pre- 
sents any insuperable difficulty. 

In so far as he is an accomplice the 
law, as laid down in Ss. 133 and 114, 
Ulus, (b), Evidence Act, declares that 
while the Courts should ordinarily make 
a presumption against the credit of an 
accomplice, that presumption may be dis- 
placed by other circumstances, notably 
by sufficient corroboration of the accom- 
plice on material points. I certainly 
have no wish to say anything calculated 
to induce any lower Court to believe an 
accomplice lightly. I entirely agree that 
an accomplice is a suspect witness, 
whose evidence must be received with 
great caution and should be materially 
corroborated before it is accepted. All 
that is true, but it is not, in my opinion, 
the whole truth. The scales must be 
held even; for, while it is essential that 
accused persons should be protected from 
conviction on the mere evidence of an 
untrustworthy accomplice, it is also, in 


my view important that the require- 
ments of the legislature in this respect; 
should not be exaggerated by the Courts 
as to offer a practical guarantee of im- 
munity to persons guilty of grave of- 
fences which are in their very nature 

difficult of detection. 

It seems to me that when all legal 
precautions have been taken and all 
relevant considerations duly weighed, 
there remains the plain question whether 
the Judge or Magistrate does or does not 
believe the particular accomplice. That, 

I think, is a question which it is the 
Judge’s or Magistrate’s duty to answer. 

And, if after all cautions have been ob-| 
served, the Judge or Magistrate is con- 
vinced that the accomplice’s evidence is 
true, I conceive it to be his duty to say so 
and to give effect to his mental convic-j 
tion. This process, in my opinion, is ini 
direct conformity with the definition of 
the word “proved,” as that definition is 
given in the Evidence Act. It may ^ be, 
of course, that at the end of all things 
the Magistrate may still remain doubt- 
ful whether he can believe the accom- 
plice or not, and if he does remain doubt- 
ful, be must say so. But within my 
experience that attitude of mere hesitat- 
ing doubt is not likely to occur usually 
where, as here, a vigilant and observant 
Magistrate has had an accomplice witness 
for many days before him under exami- 
nation and cross-examination. I, there- 
fore, approve of the manner in which 
the Magistrate has dealt with this part 
of the case, and it appears to me that 
great weighb is due by this Court to the- 
Magistrate’s appreciation of Narayan- 
das’s testimony. For the Magistrate 
has believed Narayandas not lightly or 
hastily, but only after mature considera- 
tion of all the evidence and after allow- 
ing the fullest weight to the weaknesses 
and infirmities to which the witness s 
testimony is inevitably subject. [His- 
Lordship then discussed the evidence- 
and concluded:] 

In my opinion, therefore, the convic- 
tion and sentence should be confirmed 
and the appeal should be dismissed. 
Before parting with the case I desire to 
put on record my sense of the valuable 
services* which the police officers con- 
cerned in this investigation have ren- 
dered to the cause of public justice. 

Shaky J . — At the outset I desire to 
express my general agreement with the 
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observations made by my learned brother 
as to the assistance which the Court has 
received from the full and clear argu- 
ments of the counsel on both sides, as 
to the patience and care which have 
been brought to bear by the learned 
Magistrate upon this trial, and as to the 
fair and efiicient manner in which the 
investigation has been made in this case 
by the investigating police officer. The 
appellant, Govind Bahvant Laghate, was 
the first class Subordinate Judge at 
Nasil: in September 1913, and it was on 
25th September that his transfer from 
that District to the District of Nagar 
was gazetted. Before that time two 
cross-suits had been filed in the Court 
of the first class Subordinate Judge at 
Ahraednagar in which one Mirabai was 
concerned. That Mirabai is the adop- 
tive sister of one Narayandas Kanhaya- 
lal. She is a widow and her case was 
managed by her brother. This Narayan- 
das lives at Chandwad and is trading at 
Chandwad, Lasalgaon and Bombay in 
the name of Kanhayalal Benkatlal. The 
prosecution case is that he, being desir- 
ous of interesting and influencing the 
accused Laghate in favour of his sister 
with reference to her claim, went to the 
accused and saw him on 4th October. 
He repeated his visit to him on 8th 
October, and on that day it is said that 
he made a payment of Es. 24 to the ac- 
cused and an arrangement was entered 
into between them whereby he under- 
took to supply a new horse to him and 
to take his old horse from him. This is 
the first stage in the prosecution story. 
It is said that during the following 
Christmas holidays the accused, who 
was then working as a first class Sub- 
ordinate Judge at Nagar, wont with 
Narayandas Kanhayalal from Ahmed- 
nagar to Bombay, that the expenses of 
the trip were defrayed by Narayandas 
and that when he was in Bombay, two 
liundis were given by Narayandas to him 
by way of further bribe; this is the 
second stage in the prosecution story. 
The third stage in the story is that dur- 
ing the Shimga holidays, in March 1914, 
the accused and Narayandas again went 
to Bombay when the accused made a de- 
mand of an annual payment of Es. 300 
for the benefit of his private temple of 
Earn at Poona. 

During this time the suit of Mirabai 
was slowly progressing; but it was ulti- 


mately compromised on 29th June. It 
is not suggested in this case that any 
favour in fact was shown to Mirabai in 
the course of the suit, and I do not, 
therefore, consider it necessary to state 
in detail the progress of the suit during 
this period. 

In November 1914, in consequence of 
certain information received, the Crimi- 
nal Investigation Department was asked 
to make investigation with reference to 
the allegations which were then made, and 
as a result, the Inspector, Mr. Girdhar- 
sing, lodged a complaint on 19th Febru- 
ary 1915 after the necessary sanction of 
the Local Government was obtained. On 
this complaint, an order was made under 
S, 202, Criminal P. 0., authorizing the 
same officer, the complainant, to make 
further investigation. Then, on 17th 
May 1915, a further sanction was granted 
by the Local Government with refer- 
ence to several charges of bribery against 
the present accused, and the charge with 
which wo are concerned in this case is 
the very first charge mentioned in the 
schedule attached to that order. Then, 
on 17th June, there was a complaint 
made against the accused Laghate and 
two others, Narayandas and Jagannath, 
by the same officer with reference to the 
horse and hundis said to have been given 
as bribes to Laghate, with the result 
that both the complaints were sent for 
trial to the Additional District Magis- 
trate, who ultimately tried the present 
case. 

On 5th July, which was the day fixed 
for the trial, of all the three accused on 
the charges mentioned in the complaint 
of 17th June, on the application of the 
prosecuting pleader, Mr. Davar, the 
learned Magistrate decided to separate 
the trials with reference to the two 
heads of the charge against the accused. 
The result was that the case relating to 
the hundis was separated and kept aside 
and the trial of the case relating to the 
giving of the horse as a bribe was pro- 
ceeded with. After the trials were thus 
separated, an application was made on 
behalf of the prosecution in this case to 
withdraw from the prosecution of the 
accused Narayandas ; and with the con- 
sent of the Court to the withdrawal, an 
order of discharge was made by the 
learned Magistrate as provided in S. 494, 
Criminal P. C. Narayandas was exam- 
ined as a witness in the case. His 
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examination commenced on 6th July and 
his examination, before the charge was 
framed, was finished on 15th July and 
his further cross-examination was pro- 
ceeded with, after the charge was framed, 
on 30th July and 2nd August. I have 
so far stated the prosecution case briefly 
and the'facts connected with the investi- 
gation which ultimately led to the pre- 
sent proceedings. On a consideration of 
the evidence of the case, including the 
evidence of Narayandas, the learned 
Magistrate has come to the conclusion 
that the charge is clearly proved against 
the appellant and has accordingly con- 
victed and sentenced him. It is against 
this order of conviction and sentence 
that the present appeal is preferred, 
which was originally filed in the Ses- 
sions Court of Ahmednagar and subse- 
quently transferred to this Court. It is 
urged by Mr. Velinkar for the appellant 
that the order of discharge made under 
S. 494 is not valid, because Mr. Davar 
had no authority to withdraw from the 
prosecution of Narayandas, and that as 
there was no valid discharge Narayandas 
was, at the time when he was examined 
as a witness, an accused person in the 
■case within the meaning of S. 342, 
Criminal P. C., and therefore not a com- 
petent witness. 

The second argument urged by Mr. 
Yelinkar is that when Narayandas was 
examined as a witness, he was an accused 
person in the hundi case which was then 
pending, and as he was at the time of 
giving evidence under the inducement of 
a prospect held out to him that the 
Crown would withdraw from the prose- 
cution in the hundi case if he gave his 
evidence in this case properly, theprovi- 
rsions of S. 343 of the Code have been 
contravened ; and it was suggested that 
the evidence taken contrary to the pro- 
visions of the section would not be ad- 
missible. As regards the first conten- 
tion it really depends upon the construc- 
tion to be placed upon the order of the 
Government which was made on 17th 
May 1915. No doubt in that order it is 
stated that Mr, Coyaji and Khan Baha- 
dur Davar shall conduct the prosecution 
of the accused, and at that date the only 
accused was Laghate. The complaint 
against the other accused was made 
.subsequently. But it seems to me on a 
ifair construction of this order that the 
jappointment of these gentlemen is not 


with reference to a particular accused,] 
but with reference to a particular case. 
That is the kind of appointment, for 
which provision is made in S. 492 as! 
well as S. 495, Criminal P.C., and if the| 
appointment was for the case, it seemsj 
to me that if any other accused personj 
came to be implicated subsequently, both' 
of them would be competent to conductj 
the trial as against all the accused. It' 
is clear that Mr. Davar, who withdrew 
from the prosecution of Narayandas, was 
really an officer specially appointed by 
the Local Government to conduct the 
trial in the lower Court within the 
meaning of S. 495. It follows that under 
the second clause of that section he 
would have power to withdraw from the 
prosecution as provided by S. 494. It 
seems to me therefore that the only 
objection urged against the validity of 
the discharge fails. 

An objection was taken on behalf of 
the defence in the lower Court at the 
time this order of discharge was made 
that as the object of the prosecution was 
to secure the evidence of Narayandas as 
a witness, it would not be right for the 
Court to give its consent to the with- 
drawal and to make the necessary order 
of discharge. But having regard to the 
decision in Queen-Empress v, Hussein 
Haji (3) it is clear that it is legally open 
to the Crown to withdraw from the pro- 
secution of any particular accused, even 
if it be for the purpose of securing him 
as a witness in the case. Of course it is 
for the Court, whose consent is necessary 
under S. 494, Criminal P. C., to exercise 
its discretion according to the circum- 
stances of each case, and it is open to 
that Court to give or withhold its con- 
sent. It follows that the order of dis- 
charge being valid, Narayandas ceased 
to be an accused person in the present 
case : and the only provision, which 
could prevent Narayandas from being 
examined as a witness contained in sub- 
S. 4 of S. 342, would have no application 

to him at the time when he was tendered 
as a witness. "The accused” mentioned 
in that sub-section is the accused then 
under trial and examination and no 
other. This view has been taken in the 
case of Empress v. Durant (2) and it 
also derives support from Queen-Empress 
V. Mona Puna (1), in which it has been 
held that by the word “accused” in 
S. 342 is meant a person over whom the 
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Magistrate or other Court is exercising 
jurisdiction. This contention must 
therefore be disallowed. 

The second contention which has re- 
ference to S. 343, Criminal P. C., is 
based upon the allegation that when 
Narayandas commenced to give his evi- 
dence, he was under the influence of an 
inducement that he would be able to 
secure immunity from prosecution in 
the hundi case, only if he gave his evi- 
dence in the present case in a manner 
which the prosecution would believe to 
be true. It was urged with reference to 
this contention by Mr. Coyaji that really 
there was nothing to show that while 
giving evidence he was under the influence 
of any such inducement. But it seems to 
me that the evidence of the investigat- 
ing officer and the letter which the Dis- 
trict Magistrate wrote to Mr. Davar on 
5th July 1915 and the statement of 
Narayandas taken together show that 
the witness Narayandas was an accused 
person in the hundi case and that while 
that case was kept pending against him, 
an order of discharge in the present case 
was obtained, and it is quite a fair in- 
ference to draw that he was then under 
the belief that he would obtain his 
immunity from prosecution in the hundi 
case only if he gave his evidence in a 
truthful manner or under the circum- 
stances: in other words if he satisfied 
the prosecution. 

Under these circumstances it seems to 
me that the contention of Mr. Yelinkar 
that Narayandas, when examined from 
6th to 15th July, was under this induce- 
ment to earn his immunity in the other 
case which was pending against him, is 
made out; and it is obvious under the 
circumstances that it would really mean 
that Narayandas would have strong 
reasons to think that his immunity 
would largely depend upon his implica- 
ting the present accused, whom the 
prosecution believed to be implicated in 
this affair. The question then arises, 
whether this kind of influence is w'ithin 
the prohibition in S. 343 with re- 
ference to the person in the position 
of Narayandas. It is urged by Mr. 
Coyaji that S. 343 has no application 
as, in the first place, it really refers to, 
and provides against, the influence being 
used by a Court and not by anybody, 
and secondly, that the expression **an 
accused person" in the section really 


refers to "the accused" referred to in 
S. 342, that is, to ithe accused then 
under trial and examination and to no 
other person. I do not desire in this 
case to express any definite opinion on 
the scope and meaning of S. 343, as it ia 
not necessary to do so. But it doea 
seem to me that there is a difficulty in 
accepting the limited construction sug- 
gested by Mr. Coyaji. There are no 
words in the section to show that the 
prohibition contemplated by the section 
refers to the Court and not to any other 
person, and that an accused person, 
within the meaning of the section, is 
the accused under examination and trial. 
There is some force in the argument on 
the other side that Narayandas was un- 
doubtedly an accused person in the 
hundi case, and that the fact that he 
was to be examined as a witness in the 
horse case would make no difference ia 
his position as an accused in the hundi 
case. It is also urged by Mr. Yelinkar 
that in this Chapter, -which relates to 
general provisions as to inquiries and 
trials, there are several sections dealing 
with different and independent matters 
and that there is no necessary connexioa 
between Ss. 342 and 343. It is not 
necessary, however, for the purposes of 
this case to express any definite opinion 
on the applicability of S. 343 to the 
circumstances under which Narayandaa 
came to be examined in this case. I 
feel quite clear that, even assuming that 
S. 343 would apply to such inducement 
as must be deemed to have been held 
out to Narayandas in this case, the ad- 
missibility of the evidence of Narayan- 
das as a witness in this case is not ia 
any way affected. He remains a com- 
petent witness in this case, because he 
ceased to be an accused person in conse- 
quence of his discharge under S. 494, 
Criminal P. C., and the only provision 
which would render him incompetent ns 
a witness, viz., sub-S. 4, S. 342, would 
have no application, 

^Vhether the provisions of S. 343 have 
been contravened or not, it is clear that 
the circumstances under which Nara- 
yandas was examined as a witness must 
materially affect the weight to be at- 
tached to his evidence. It) is not the 
evidence of an ordinary accomplice; but 
it is the evidence of an accomplice who> 
while giving evidence, is under the iu* 
ducement of securing his own liberty in 
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-the connecfced case. It is not unfair to 
say that he is a witness whom even the 
prosecution were not prepared to trust 
to tell the truth without keeping the 
hundi case pending against him. I 
■desire to deal here with two arguments 
urged by Mr. Coyaji with reference to 
the weight to be attached to the evi- 
dence of Narayandas. It was urged by 
him that he would Jiiot be in any worse 
position than a pardoned approver, I 
am not able to agree with this conten- 
tion. The difference between the two 
positions to my mind is that in the one 
case the pardon is given openly to the 
knowledge of the parties and subject to 
the statutory conditions and limita- 
tions, In the other case the fact of the 
inducement is known only to the party 
to whom the inducement is given and 
to the party who gives the inducement 
and not to all the parties, not even to 
the Court, before the evidence relating 
to the inducement is adduced in the 
course of trial. Besides, the approver’s 
liberty is subject to the control of the 
Court, whereas the liberty of the wit- 
ness in the position of Narayandas, in 
the first instance, is in the hands of 
the party who is supposed to have held 
out the inducement. The second argu- 
ment is that though up to the 17th of 
July there may have been this induce- 
ment, still after the 17th of July when 
the order of discharge was made in the 
hundi case, there could be no ’such in- 
ducement operating on his mind. This 
argument is plausible but not sound; 
because it seems to me that the whole 
story was really given out at a time 
when the inducement would be opera- 
ting on his mind and the fact that the 
document ceased to exist subsequently 
would not materially affect the position. 

After his examination was finished on 
the 15th July, it was hardly open 
to him to go back upon his story in 
his further cross-examination on 30th 
July and 2nd August as suggested by 
Mr. Coyaji. (His Lordship then dis- 
cussed the evidence and concluded:) 
These are really the material points 
in the story of the prosecution, and it 
seems to me 'that even without the 
evidence of Narayandas the case for the 
prosecution, so far as the giving of the 
horse as an illegal gratification is con- 
cerned, is clearly proved; and I have no 
hesitation in saying that this conclusion 


is consistent wdth, and derives further 
support from, the evidence of Narayan- 
das. It follows that the charge is estab- 
lished and that the conviction of the 
accused under S. 161, I. P. C., is proper. 
As regards the sentence, having regard 
to all the circumstances, I do not think 
it is excessive. I therefore agree that 
the conviction and sentence must be 
confirmed and the appeal dismissed. 

G.P./r.k. Aj^peal dismissed. 
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Scott, C. J. and Beaman, J. 

Jagjivan Mtdji — Defendant — Ap- 
pellant. 

V. 

Nathji Jageshtcar — Plaintiff — Res- 
pondent. 

Second Appeal No. 840 of 1914, De- 
cided on 3rd December 1915, from deci- 
sion of Joint Judge, Ahmedabad, in 
Appeal No. 396 of 1912. 

Evidence Act (1872), S, 92 — Written 
agreement — Addition of new terms cannot 
be permitted — Transfer of Property Act 
(1882), S. 40. 

CrimiDal proceediogs between the parties were 
compounded on certain terms arranged between 
them and set forth in great detail and with 
much care and elaboration in a written agree- 
ment. The agreement contained no reference to 
the subject-matter of the suit which the plain- 
tiff subsequently instituted, alleging in the 
plaint that the said subject-matter formed part 
of the consideration for the compromise in the 
criminal proceedings: 

Held : that in putting forward the case as 
alleged in the plaint, the plaintiff was attempt- 
ing to add a new term to the written agreement 
which settled the terms of the compromise, and 
that therefore under the provisions of S. 92, Evi- 
dence Act, the plaintiff could not be permitted to 
do so. [P238 C 2; P 239 C 1] 

H. V. Divatia — for Appellant. 

G. N. Thakor — for Respondent. 

Scott, G. J. — The plaintiff sued for 
the removal of what is styled in the 
plaint a curved heap of clay projecting 
beyond the otta of a house formerly be- 
longing to defendants 1 and 2 and subse- 
quently transferred to defendant 3. He 
alleged that in a complaint lodged be- 
fore the 3rd Class Magistrate against 
defendants 1 and 2, it was agreed that 
the heap projecting beyond the otta was 
to be removed and that owing to an 
undertaking accepted by defendant 4 
the complaint was withdrawn ; and later 


238 Bombay 

on ho says thafc defendant 3 has been 
joined as he purchased the plaint house, 
that is, the house to which the otta ap- 
pertained mentioned above in the plaint, 
and defendant 4 was made a party be- 
cause of his kabuliyat to get the heap 
removed. Defendant 4 in his written 
statement denied being a surety to the 
compromise between the parties and 
said that in the criminal proceedings he 
was working as a mukhtyar on behalf 
of defendants 1 and 2, and that finally 
an amicable settlement was arrived at 
and mutual documents were passed 
whereby defendants 1 and 2 had agreed 
to remove so much of the otta as might 
be found to have been newly enlarged, 
and that he had been unnecessarily 
joined. Upon the evidence the learned 
trial Judge states : 

“It appears that a charge was framed against 
defendant 1 on 9th January 1910, and the agree- 
ment was entered into two days later, i. e., on 
11th January 1910. But the defendants wore 
acting under legal advice. Messrs. Harishankar 
D. Joshi and Mulji Narottam, mukhtyar, were 
their advisers in the Magistrate’s Court. The 
written agreement, hlx. 44, is proved by the lat- 
ter, and in his written statement. Ex. 7, he sup- 
ports the oral agreement set up in the plaint.” 

That is a misstatement of defendant 
4’s written statement which, as already 
observed, states that an amicable set- 
tlement was arrived at and mutual docu- 
ments wore passed whereby defendants 1 
and 2 agreed to remove so much of the 
otta as might be found to have been 
newly enlarged. Ex. 44, which was the 
document drawn up by the legal ad- 
visers of the parties in compromise of 
the criminal proceedings, commences 
with the recital of disputes relating to 
a privy and land and other matters con- 
cerning the old houses of the plaintiff 
and defendant 1 adjoining each other, 
and after that recital it states : 

“Ultimately I filed a complaint. The same is 
this day compounded, i. c., a settlement is come 
to as follows.” 

Then follow elaborate provisions with 
regard to a privy and passage between 
the two houses without any reference 
whatever to any projection from the 
otta, and it is stated and also ^proved to 
the satisfaction of the lower Court that 
this document was prepared in dupli- 
cate, one counterpart being signed by 
each of the contesting parties. Therefore 
we have a full and elaborate statement 
of the consideration for the withdrawal 
of the criminal proceedings. The plaint 
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however is entirely silent as to all the 
considerations stated in Ex. 44, and 
states that owing to an undertaking ac- 
cepted by defendant 4 the complaint 
was withdrawn, the underbaking being 
with reference to the removal of the , 
projecting part of the otta. It appears, 
to me that in putting forward the case 
that the complaint was withdrawn in 
consideration of the compromise to re- 
move the otta, the plaintiff is attempt- 
ing to add a new term to the agreement,! 
Ex. 44, which settled the terms of the 
compromise. The point appears to have 
escaped the notice of the lower Courts, 
and we have therefore now had a pro- 
longed argument on the part of the 
plaintiff’s pleader, and since the adjourn- 
ment yesterday he has addressed us 
again upon the same point, bub nothing 
that he has urged has in any way shaken 
my conviction that the alleged agree- 
ment sued upon is without consideration. 

In this view of the case, it is not^ 
necessary to consider another important 
and difficult question of law, which also 
appears to have escaped notice in the 
lower Courts, and that is whether an 
affirmative agreement to do certain work 
can be enforced against the purchaser 
with notice of the agreement so as to 
justify a mandatory injunction calling, 
upon him to the work. It apparently 
could not be enforced in England upon 
the authority of Tulk v. Moxliay (1) and 
subsequent oases. Whether it could be 
enforced under S. 40, T. P. Act, is a 
point which, in view of the failure of 
the plaintiff to prove consideration for 
the agreement set up, it is not neces- 
sary now to decide. 1 would therefore 
reverse the decree of the lower appel- 
late Court and dismiss the suit with 
costs throughout. 

Beaman, J.— 1 concur. This suit has 
been brought to enforce an obligation 
arising out of contract under S. 40, T.P. 
Act. It is plain then that if we cannot 
look at the contract under S. 92, Evi- 
dence Act, it would not be open to ua 
to give the plaintiff the relief he seeks. 
And the question which has to be ans- 
wered is whether we are permitted by 
the terms of S. 92, Evidence Act, in the 
state of facts alleged in the pleadings 
and held proved by the Courts below,, 
to look at the oral agreement upon which 
the plaintiff relies. 

1, (1848) 2 PhiU 774=1 Hall & Tw X05| 
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Briefly his case is this, that owing to 
certain disputes between himself and 
defendants 1 and 2 he had instituted 
criminal proceedings, and those proceed- 
ings were compounded on certain terms 
arranged between himself and the said 
defendants 1 and 2 and set forth in 
great detail and with much care and 
elaboration in a written agreement, 
which is Ex. 44 in this case. That agree- 
ment contains no reference to the sub- 
ject-matter of this suit, and the plain- 
tiff in bringing his suit has to rely upon 
an oral agreement, which we find in his 
plaint is referable to the consideration 
expressed in, and presumably, therefore, 
exhausted by, the following ‘terms of 
the vjriting. Ex. 44. He seeks to evade 
this difficulty, first, by saying that the 
oral agreement upon which he relies 
does not fall within the-gensral prohi- 
bition of the opening part of the sec- 
tion. In my opinion it very clearly does. 
It cannot be anything less than an addi- 
tion, and a very material addition, to 
the promises or undertakings exacted 
from defendants 1 and 2 in considera- 
tion of the plaintiff withdrawing his 
criminal ’prosecution. That hardly ad- 
mits of argument. 

The plaintiff then fell back upon 
Prov. 2 to that section and contended 
that this was a separate oral agreement 
upon which the writing is silent and 
which is not inconsistent with its terms. 
But having regard to the fact that the 
plaintiff himself refers its consideration 
to the consideration set forth in the 
writing, it becomes perfectly evident 
that the oral agreement now relied upon 
must be inconsistent with the terms of 
the writing, Ex. 44, as that is to be re- 
garded as a complete expression of the 
contract then entered into between the 
parties. It might be simply illustrated 
in this way, that a writing which shows 
that A bought from B an article X for a 
given sum of £10, is inconsistent with 
the subsequent averment of A that he 
likewise bought from B an article Y for 
the same consideration. For the effect 
of that would be that while the writing 
expresses that the article X was bought 
for £10, A now seeks to show that the 
price was less than £10 or that nothing 
at all was paid for Y. In the former 
case a separate oral agreement set up 
would clearly be inconsistent with the 
writing, and in the latter case it would 


leave the agreement sought to be en- 
forced without any consideration at all. 

Lastly, I understand the plaintiff re- 
lies upon Prov. 4, which permits any 
subsequent oral agreement which res- 
cinds or modifies the writing to be 
proved. But again it is the plaintiff’s 
own admission, and it is proved beyond 
doubt, that this was not a subsequent 
oral agreement, but was part of a single 
transaction to which expression was 
given in Ex. 44. It must have been 
arrived at before that writing was drawn 
up. The writing is not one of an in- 
formal or careless character in favour of 
which any presumptions could be drawn 
in order to make Prov. 2 applicable. It 
appears to have been drawn under the 
careful supervision of the legal advisers 
of the parties. In these circumstances 
I am of opinion that the order proposed 
by my Lord the Chief Justice is unques- 
tionably right that wa are precluded 
from looking at the oral agreement upon 
which the plaintiff relies by S. 92, Evi- 
dence Act, and as a consequence his suit 
fails and must be dismissed with all 
costs. 

G.p /r.k. Decree reversed. 
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Beaman, J. 

Laxmibai and another — Plaintiff's. 

V, 

Keshav Annaji Pokharkar and another 
— Defendants. 

Original Civil Suit No. 1265 of 1914, 
Decided on 2l9t August 1915. 

(a) Evidence Act {1872), S. 92 — Suit 

against B and G for specific performance of 
contract executed by B alone — G described 
in contract as broker — Parol evidence to 
show that real parties were plaintiffs and 0 
and that B was only benamidar is inadmis- 
sible — B can however prove by parol evi* 
dence true nature of agreement between 
him and 0. 

The plaintiffs sued B and C for specific per- 
formance of a contract, in form made and exe- 
cuted by B alone. In the written contract C 
was described as a broker to whom both the 
plaintiffs and the defendant B agreed and bound 
themselves to pay brokerage: 

Held : (1) that S. 92 precluded the plaintiffs 
and the defendant Sfrom giving parol evidence to 
show that the real parties to the agreement were 
the plaintiffs and the defendant C, and that the 
defendant B was only a benamidar. [P 214 C 1} 
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(2) that B however might prove by parol evi- 
dence, if he could, the true nature of any agree- 
ment which subsisted between him and C. 

{3) that when the evidence as to the true nature 
of the agreement between B and C was admitted, 
it would be treated as evidence between all the 
parties, and their legal rights and liabilities 
would be adjusted in the light of this evidence. 

Real benami transactions are triangular. 
Where a transaction is truly benami, i. e., where 
the purchase has been effected in the name of 
the nominal purchaser, no difficulty would arise 
under S. 92 in settling the dispute between the 
nominal and the real purchaser, as between them 
uheto would be no writing. But in transactions 
supposed to be benami but which are not benami 
at all, as for example, where a person with the 
object of shielding his property from his credi- 
tors purports to sell it to some one named by 
himself, and the sale-deed is accordingly made 
out in that person’s name as the purchaser, it 
would not be open to parties to such a contract 
to give parol evidence of the true nature of the 
transaction underlying it. Parol evidence how- 
ever may bo given in such cases also to serve a 
different purpose, that is, to show that the 
transaction was bad for failure of consideration. 

(.P 214 C l; P 217 C 1; 245 C 1; P 21G C 1;] 

(b) Contract Act (1872). S, 233— S. 233 
•cannot override law of evidence. 

Section 233 has nothing to do with and cannot 
override the general law of evidence. [P 21301,2] 

(c) Practice — Fraud. 

It is not a fraud merely to break promises or 
fail to perform obligations in futuro. Frauds 
ought to be restricted to misrepresentations, and 
dishonest misrepresentations of existing facts. 

LP 214 C 1] 

Davar, Gadgil and Desai — for Plain- 
tiffs. 

F. S. Talyarkhan, Eangnekar, Wadia 
and Kanga — for Defendants. 

Judgjnent.—ThQ plaintiffs, Laxmibai 
and Anandrao sue the defendants, Keshav 
and Punamchand, for specific perfor- 
mance of a contract to buy certain im- 
movable property made on 4th March 
1914 and in form made and executed by 
Keshav alone. There is an alternative 
prayer for damages, and at the con- 
clusion of the case the plaintiffs ex- 
pressed a desire, in view of certain 
anticipated dilTiculties, to abandon their 
claim for specific performance and con- 
line it to damages. The case has occu- 
pied a considerable time in hearing 
owing to the dilliculties which I felt 
from the beginning in drawing the line 
between what was, and what was not, 
open, first, to the plaintiffs, and, second- 
ly, to defendant 1 to prove in explana- 
tion or variation of the written contract. 

The difficulties created by S. 92, of our 
Evidence Act, appear to me to be obvious. 
In the English Courts, in somewhat 
analogous if not exactly similar oases, 


they have been surmounted by processes 
of reasoning which, with great respect 
to the very eminent and learned Judges 
using them, do not appear to me to be 
adequate. Nothing could well be plainer 
than the provisions of S. 92, Evidence 
Act. Where Courts have to deal with a 
written contract, the law of this country 
absolutely prohibits parol evidence being 
given except within the limits very care- 
fully laid down in S. 92 itself. Although, 
no doubt, the law of England was in- 
tended to be in substance the same as 
the law to which expression has thus 
been given in S. 92, the Judges had no 
definitely worded Statute to interpret 
and by which to he bound as the Courts 
in India have. Speaking generally, the 
rule laid down in England and consi- 
dered to be settled by the decision in 
the leading case of Higgins v. Senior (1) 
was that where there was a written 
agreement or contract not under seal, 
the obligor might not give parol evi- 
dence to evade his liability even though 
the facts upon which he relied were 
within the plaintiff’s knowledge: while, 
on tlie other hand, the plaintiff might 
pass over the actual obligor of the con- 
tract if he chose to do so and seek the 
real maker behind him. In other words, 
if A contracted as an agent in such a 
form as to make himself personally 
liable, his principal being B, the plain- 
tiff might, at his option, show by parol, 
notwithstanding what appeared on the 
face of the document, that his contract 
was really with B, A however could not 
by way of defence prove by parol that 
he was not, as he appeared to be on the 
face of the document, liable under it. 
So far the distinction is perfectly in- 
telligible, though I think it would be 
extremely difficult to reconcile it with 
the strict language of S. 92, Evidence 

Act. 

In the long and elaborate argu- 
ment on behalf of Mr. William Senior, 
the learned and eminent Counsel engaged 
repeatedly admitted that the substitu- 
tion of the real for the merely nominal 
contracting party was a’variation of the 
written contract. Indeed it is more 
than a variation. It amounts to making 
a new contract totally different from 
that which has been expressed in the 
writing. And it appears to me, looking 
at this matter logically, that thi s must 
1. (1841) 8 M & NY 834=11 L J Ex 199, 
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inevitably be so. The attempts of the On a careful and critical examination 
Learned Judges concerned to distinguish of most of the leading cases to which I 
upon the ground that the addition of a have been referred, it becomes very easy 
nartv not appearing on the face of the to trace the confluence of these lines of 
'Lcument as a party liable, along with thought and the consequent confusion 
-the party expressed in the document to drawn into the reasoning. As I have 
"be so liable in no variation but merely pointed out, the rule laid down in 
an addition, seems to me to be a super- Higgins v- Senior (l) is perfectly precise 
refinement of reasoning which could and intelligible, whether well or ill 
not be consistently sustained. grounded in reason. But as soon as we 

It must be a very different thing for a turn to such cases as Wake v. Harrop 

person contracting that A shall pay him (2) and Come v. WtU (3), which 

certain money afterwards to insist that profess concurrence with Htggins y. 
not A and B shall pay him that money. Senior (l), we shall find that the ratio 
And to say that it is not a term of the of the decision is totally different from 
contract that the promisor contracts to and diametrically opposed to, that adop- 
pay the stipulated price or supply the ted by Baron Parke in Higpms v. iSejuor 
stipulated goods so long as somebody else (l). So too in the first case of Higgins 

is put into his shoes can easily be exhi- v. Senior (l) Baron Parke felt some diffi- 
bited as a glaring fallacy, if we once sub- culty over the very plainly worded and 
tract from the cases that have come be- therefore limitative decision in Jones v. 
fore the Courts the knowledge of the Littledale (4) and wished to put it upon 
plaintiff himself. "Where the plaintiff a slightly different ground. But I think 
knew that a person appearing on the it may fairly be said that the result of 
face of the document as the contracting the judgment in Higgins v. Senior (l) 
party was not so but was acting for a was to put the law in England on a clear 
principal, then it is easy enough to argue basis as to the rights of parties and their 
though the argument reveals, in my opi- obligations and liabilities in respect of 

nionTaome laxity of thought, that pro- amplifying the terms of or being strictly 

ving the truth is proving no more bound by the terms of written contracts, 
than what the plaintiff knew to be Now observe what happened in the later 
the real as distinct from the apparent copses ot Wake y, Harrop {2} &nd Cowie y. 
agreement and therefore that the sub- Witt (3). 

stitution of the unnamed but real for Here the contract was made by an 
the named but nominal contracting agent in his own name and in form 
party appearing on the document is in directly binding him as principal. No 
no sense a variation of any of the terms dispute was made of this at the trial but 
of the contract. But suppose that the it was alleged that there was a contempo- 
plaintiff knows of no one but the person rary understanding between the plain- 
wibh whem he contracts and who signs tiff and the agent that the real contract 
the writing as principal; then I do not was to be with the principal in Messina, 
nob believe that any Court of any one of So that when the case came on for trial 
the Judges who have so frequently subs- the plaintiff here not suing the undis- 
cribed to and approved of something like closed principal but the agent, who on 
tbe reasoning I have just outlined, would the face of that writing, was primarily 
hear of such a person being allowed to and individually bound ,ithe Court seem- 
prove that notwithstanding the plain- ingly without difficulty or hesitation 
tiff’s ignorance he was really acting for held that the defendant might evade the 
.some third party of whoso existence the responsibility he had undertaken in the 
plaintiff had no knowledge. Still less writing by parol -evidence, proving a 
.could it then bo said that if the plain- contrary understanding which existed 
tiff contracted with A, and A alone being at the time the agreement was made, 
allowed bo prove that he in turn was And the language of Baron Bram- 
. acting for X, and therefore X ought to well is so liberal that if it really ex- 
be made liable to the plaintiff, was not presses the law in England'and were to 
a variation of the only contract which be transferred to this country, it would 
the plaintiff intended to enter into and 2 . ( 186 I) 6 H & N 768=30 L J Ex 273, ' 

of the existence of which he was aware 3 . (i874) 23 W R 76. 

jnamely, the contract beteen himself & A. 4. {1B37J 6 Ad & E 466=1 K & P 677. 
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entirely abrogate S. 92. Evidence Act. 
The learned Judge points out that a 
anting not under seal in England is not 
a contract but only evidence of the 
contract. 

He goes on to say that being in writ- 
ing, it is conclusive evidence of the con- 
tract and the law of England forbids 
parol evidence to bo given of any varia- 
tion in its terms. So far he keeps to 
the principle and very nearly the lan- 
guage of S. 92 of our Evidence Act ; but 
immediately thereafter he lays it down 
that parol evidence may nevertheless be 
given to show what was the real con- 
tract between the parties ; and if this 
language has any meaning at all, it must 
mean tlie real, as contradistinguished 
from, and opposed to, the apparent con- 
tract exhibited in the writing as a whole 
and its terms in particular. ^That would 
mean nothing more nor less than that a 
party to the writing might give parol 
evidence to show that it did not express 
the agreement really entered into bet- 
ween himself and the plaintiff but that 
there was another and different agree- 
ment, and that alone bound them. I 

say without the sliglitest hesitation that, 
notwithstanding tlie attempts made to 
put this decision upon a quite different 
basis, that is the real effect of the lan- 
guage used by Lord Bramwell. The il- 
lustrations he gives before coming to that 

part of his judgment appear to me to lie 
quite outside the scope of the question 
he had to answer. It is one thing to 
say that a man, who intended to sign an 
agreement to purchase a horse but by 
accident signed an agreement to pur- 
chase another horse or landed estate, 
might not prove the actual fact, and 
Quito another thing to say that a 
man, who has deliberately and with 
his eyes open signed an agreement, with 
every terra of which he was familiar, 
could introduce parol evidence later on 
to prove that the agreement was not in 
substance as it was made fo appear in 
form in the writing. A like distinction 
is clearly to bo drawn between the 
other illustrations suggested by Lord 
Bramwell, 

In every case of the kind I am consi- 
dering, and the Courts were considering 
in such cases as Tlifjijins v. Senior (l), 
Walie V. Earrop (2) and Cou'ie v. Witt 
(3), there is no question of a party ap- 
pearing as a signatory upon the paper ns 
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principal having been trapped by any 
mistake of fact at the time into signing 
that which he did not mean to sign.' 
The question to be answered is of a 
totally different character and the prin- 
ciples governing the cases in which that 
question arises really appear to me to be 
restricted to principles of proof and not. 
of equity. In the cases of Wake v. Ear- 
rop (2) and Conne v. Witt (3) the Courts, 
neglecting the rules of proof altogether,’ 
as it seems to me, held that it was an 
equitable defence which was open bo the 
defendant because the plaintiff knew of 
the contemporary oral agreement and 

therefore it was inequitable on his part 

to hold the defendant to the terms of 
the writing. Now, that may verv well 
ho so,, but it obviously gives the go-bye 
to all that is important in principle in 
the law of evidence. So when we turn 
to ourcarofully and exactly drawn S. 92, 
Evidence Act. it is clear ‘that cases of 
that kind were within the contemplation 
of the Legislature ; for any contemporary 
oial iigieement may be proved, provided 
that it he nob inconsistent with the 
terms of the writing. Bat if it be in- 
consistent, as it was certainly, in my 
opinion, in all the English cases I have 
cited, then parol evidence is expressly 
excluded ; and if parol evidence be ex- 
cluded, the Court would never be in a- 
position to know of the inequitable con- 
duct of the plaintiff' and thereupon to 
give effect to an equitable defence which 
never ought to have been heard. 

Such are some at least of the intro- 
ductory difficulties with which I had to 
deal when the case opened, in my desire 
to keep the procedure within the strict 
principles of this somewhat difficult 
branch of the law' of evidence. If we 
are to apply the doctrine of Eiggins v. 

(l), then I do not doubt that it 
would have been open to the plaintiff to 
go behind the written instrument and 
prove that the agreement of which he 
seeks specific performance ^Yas really 
made between himself and defendant 2. 
It may however be doubted whether in 
England, ifho had elected to follo\Ythat 
course, he would not have been obliged to 
release defendant 1 as merely tl\e nominal 
maker ofthewriting and inlaw the mere 
band of defendant 2. I have not yet 
found, and I have not been referred to, 
any case under this head decided in the 
English Courts in which, as here, the 
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plainfciff has sued the party nominally 
bound by the \\'riting as well as some 
one henind him alleged to be really 
bound to the plaintitf by the actual 
existing contract between them. The 
converse was the case in Wake v. 
Harrop (2) and Coioie v. Witt (3). There 
the agent was directly sued and no 
attempt was made to sue the known 
principal, and the agent was allowed to 
evade responsibility. So in Caldei- v. 
Dobell (5)^ which strictly follows, in- 
stead of contradicting as the latter 
cases do, the principle of Higgins v. 

(I), the plaintiff sued the un- 
disclosed principal, Dobell, allowing the 
nominal executant of the wu’iting, Cherry 
to go free, I confess that I still feel the 
very greatest difficulty in reconciling 
the procedure thus laid down in Eng- 
land logically with the language of 
o. 92. ^ In order to do so we must adopt 
the view^ of the Madras High Court in 

the case of Venkatasubbiah Chettij v. 
Grovindarajnlu Naidu (f>), where the 
Bench laid down in sweeping terms that 
a substitution of one party for another 
13 no variation of any of the terms of 
the contract. If that be so, then no 
diEQculty would occur; but I think I 
have conclusively shown that such a 
wide generalization ignores the logic of 
the principle, while it is an easy way 
out of the difficulties that otherwise 
might obstruct the course of inquiries 
into transactions such as those I am 
investigating. And here the position is 
greatly complicated by the obvious un- 
certainty in which the plaintiff was as 
to the form he had better give to his 
action. He has brought both the defen- 
dants on the record together, evidently 
relying on S. 233, Contract Act. In the 
commentaries upon that section will be 
ound several of the English cases which 
i have been discussing, but the com- 
mentators appear to overlook the diffi. 
culty which is one not of contractual 
relations, but of evidence. Doubtless, 
were the contract oral, no difficulty 
would arise under S. 233. Contract Act. 
Ihere would then be nothing to hinder 
the plaintiff from suing the agent who 
made the contract and proving at the 
same time that he was acting for the i 
principal, disclosed or undisclosed, and ] 
s^_th^ea^r making one or the other i 
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r or both liable. But S. 233, Contract 
3 Act hag nothing to do with and cannot 
^ override the general law of evidence. 
^ But if there be any writing according to 
J which A, and A alone, is answerable to 
' ^be plaintiff, I think it must always be 
' a matter of great difficulty to say that 

I either the plaintiff or A may bring parol 
evidence to show that some one else, 

' say Z, is really liable to the plaintiff in 
A's place. That difficulty has been con- 
siderably heightened in the preseut case 
by the introduction of Cl. 10 in the 
agreement, Ex. D. Here we find defen- 
dant 2 described as a broker to whom 
both the plaintiff and defendant 1 agree 
and bind themselves to pay brokerage. 

Now can it be said that, where on the 
face of an agiecmeat a man is described 
as a broker and it is a term of that 
agreement that the buyer and seller who 
are both named should pay him broker- 
age, it is not inconsistent with that 
statement in the writing to prove by 
parol that the person called a broker 
was not a broker but a principal? Is it 
not a variation of that term in the 
agreement to prove by parol that so far 
from being entitled to brokerage at the 
hands of the alleged purchaser, he is 
himself the purchaser and must, there- 
fore, to that extent, pay himself his own 
brokerage? On behalf both of the plain- 
tiff and defendant 1 desperate efforts 
were made to bring the case under some 
other provision of S. 92. Evidence Act. 
Defendant 1 said^ that he was entitled 
to prove by parol that he was induced 

to sign upon the false representations 

boi,h of the plaintiff and defendant 2 
that he was to incur no liability what- 
soever and that his name was to be used 
merely to conceal the identity of the 
real purchaser. I cannot see under what 
part or provision of S. 92, parol evidence 
to that effect could be given. In my 
opinion it is not a fraud upon a man to 
explain to him that his name is intended 
to be used for a certain limited purpose 
unless it can also be proved that at the 
time that representation was made it was 
not the intention of the person making 
it to keep it, I add that reservation 
because S. 16, Contract Act, includes 
under the head of “fraud” the making of 
promises without the intention of keep- 
ing them. That appears to me, and al 
ways has appeared to me. to introduce a 
very uncertain and dangerous element 
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into the doctrine of fraud as usually Lord Campbell. It is obvious from a 
understood in the English Courts. I say perusal of the report of the proceedings 
"dangerous,” because it is practically in the case of Dhurm Das Pandey v. 
impossible to decide whether at the Mt. Shama Soondri Dibiah (7) tried by 
time of makiug the promise, the person Lord Campbell in the year 1843, that 
[making it intended to keep it or not. I the supreme authority in England had 
much prefer to adhere to the old English but a very hazy notion of the conditions 
rule that it is not a fraud merely to prevailing in India, under which this 
break promises or fail to perform obliga- system, doubtless peculiarly dear to the 
tions in future. Frauds, in my opinion, Oriental heart and disposition, had 
ought to be restricted to misrepresenta- grown up, and that the learned Lord 
tions, and dishonest misrepresentations. Chancellor had no hesitation in seeking 
of existing facts. But in the present further light from gentleman who do 
case it could not seriously be contended not appear to have been engaged in the 
that at the time of making the agree- case but were doubtless credited with 
ment, assuming that the case now set up much legal Indian experience. And if 
by the plaintifif and defendant 1 is in all we trace the history of the law of 
respects true, defendant 2 did not then benami throughout the judgments of the 
intend to keep the promises he made to Privy Council and the Superior Courts 
defendant.!. It is indeed the allegation in India, it will easily be seen that very 
of the plaintiff that defendant 2 really great favour has been shown to this 
intended and wished to become the peculiar form of transaction on the as- 
purchaser of this property to sell it sumption that it is closely connected 
shortly afterwards at a profit. It cannot with part of the English law of resultant 
then be upon the ground of fraud that trusts. 

defendant 1 or the plaintiff could be Over and over again I find in the judg- 
allowed to lead parol evidence and to ments of the most eminent Judges ex- 
set aside the written terms of the agree- pressions of favour in which we are told 
ment. And, in my opinion, there is that the benami system is common over 
nothing in the language of S. 92, Evi- the whole of India and that there is 
deuce Act, nor in the principles to which nothing whatever objectionable in it. 
that language is meant to and does give Something to that effect will be found 
fairly accurate expression, which would in the very latest decision of the Privy 
justify the giving of parol evidence Council, which I happened to read the 
either by plaintiff or defendant 1, had day before yesterday, in the case of Mt. 
the contest been confined to them, to Bilas Kunivar v. Desraj Ea7ijtt Singh 
vary any of the terms of the writing of (8) from the Allahabad High Court, the 
4th March*1914. ^ judgment being delivered by Sir George 

But it is said that this is a benami Farwell on 13th July 1915. And yet I 
transaction and that in this country the have no hesitation in saying that any 
law of benami is a special law in itself, Judge with a large experience of legal 
in administering which the Courts need ^ork in this country and the manners 
not look very strictly to the general and customs and morals of the litigants 
rules of evidence or in fact to any other involved in oases directly bearing on the 
general principles of law, which may be question would agree with me in saying 
taken to be suspended wherever neces- that at least 80 per cent, of so called 
sary and to be in abeyance as soon as benami transactions contain a very large 
the province of benami is entered. I ingredient of fraudulent intent. There 
must own that it has always been a may be a very small percentage of oases in 
source of wonder and regret to me that which this form is adopted out of feelings 
the Courts of this country should have of superstition, as where a father buys a 
shown themselves so uniformly indul- property in the name of a favourite son; 
gent to what is called the system of but with that single exception (and even 
benami. Doubtless, this was due to the with respect to that I feel grave doubt), 
very liberal, probably because unin- I do not believe that there is a single 
formed, views which prevailed at the benami transaction, put through over 

time when the foundation of that small Y.Yisil-ie) 3 MIA 229=6W R 43 (PC), 
eorner of the structure of our Indian s! A I R 1916 P 0 96=37 All 567=30 I C 299= 
legal system was being laid down by 42 1 A 202 (PC). 
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the whole of this great country of India, 
in which a sufficiently rigorous analysis 
would not discover fraudulent intent 

either in esse or in posse. 

I cannot conceive why a practice of 
this kind should have flourished so long 
and been so popular if it had really been 
no more than a vehicle of honest deal- 
ing. I cannot conceive why those whose 
conduct and purposes are all honest 
should wish to conceal themselves and 
mask their transactions working cun- 
ningly and in the dark instead of, as 
might be expected of honest men, in the 
open light of day. Be that how it may, 
there does appear to be a magic in the 
mere word 'benami,” which predisposes 
all our highest judicial authorities in 
favour of any transaction offered to them 
under that label. But surely there must 
be some discrimination between what is 
a truly benami and what is not a benami 
transaction at all. And it would be no 
bad thing if the ground were cleared to 
that extent before very eminent Judges 
expressed their views on this branch of 
the law. I should doubt myself whether 
it would be possible to find any real be- 
nami transaction which was not strictly 
triangular. I do not understand how 
there can be a true benami transaction 

between two persons. 

The simple meaning of benami is that 
a purchaser desires to buy property, but 
does not desire to buy in his own name 
and therefore buys it in the name of 
some one else. It is obvious that in 
every such transaction there must be 
three actors. There is the vendor; there 
is the real purchaser; and there is the 
nominal purchaser. Similarly, on an 
analysis of such cases they break up 
into different classes, in many of which 
but for the special doctrine of benami 
one would suppose that the relations of 
parties were governed simply and solely 
by the ordinary rules of agency. In 
other cases there is nothing resembling 
agency in the matter, as for example, 
where a father buys a property in the 
name of his infant child. It is clear 
here that the child is the benamidar, 
but could hardly be regarded as the 
agent of the father. 

Now, in the present case, if the plain- 
tiff’s story be true, or I should say if 
the story originally put forth by the 
plaintiff and supported by defendant 1 
be true, this should be an ordinary and 


typical case of benami in contemplation 
Defendant 2 desires to buy the property 
and does not desire to buy it openly and 
in his own name, for the very obvious 
reasons which I shall presently mention. 
He therefore puts up defendant 1, who 
is a person of no importance, as the 
nominal purchaser, and the contract is 
entered into between defendant 1 and 
the plaintiff. As this transaction never 
.got beyond the stage of an agreement to 
buy, it becomes impossible to apply the 
test which has always been recognized by 
the highest judicial authority, namely, 
whence came the purchase money. But 
in a case of this kind suppose we adopt 
the test and ask, whence was the pur- 
chase money to come? Now, if that test 
yields the result that defendant 1 was 
not to pay the purchase money, but that 
defendant 2 was, then I suppose we 
might take it that this was a benami 
agreement to purchase and that defen- 
dant 1 was acting in it really as an 
agent for defendant 2; but I altogether 
fail to see why because we give the tran- 
saction as a whole the name of benami, 
the proof of it is not to be regulated by 
the general principles of evidence. 

It is quite true that in a great many 
benami cases the attention of the Courts 
never seems to have been drawn to the 
difficulties thrown in the way of proving 
the real character of the transaction by 
the provisions of S. 92, Evidence Act, 
It is also quite true that in a majority 
of such disputes, which come before the 
Courts, S. 92 is not applicable. Where 
a transaction is truly benami, that is 
to say, where the purchase has been 
effected in the name of the nominal 
purchaser, the contract would be bet- 
ween the nominal purchaser and the 
vendor, and the dispute which the 
Court would have to settle would pro- 
bably be restricted to the nominal and 
the real purchaser. Between them there 
would be no writing, and therefore no 
difficulty arising under S. 92. But there 
are cases, which, in my opinion, are not 
benami at all, in which the writing is 
made between the actual owner or pur- 
chaser and somebody else, who in this 
transaction is supposed to be his bena- 
midar ; as for example, where a person 
with the object of shielding his property 
from his creditors purports to sell it to 
some one named by himself and the sale- 
deed is accordingly made out in that 
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jperson’s name as the purchaser. Now 
|it is perfectly obvious that under S. 92, 
Evidence Act, it would not be open to 
parties to such a contract to give parol 
evidence of the true nature of the trans- 
action underlying it ; nor would this 
difficulty be surmounted or in any way 
touched by calling the transaction a 
benami transaction. 

But it is also clear, as soon as the 
contents of the whole transaction are. 
examined, that it is a case in which 
parol evidence might be given under 
S, 92 to serve a different purpose. For 
where the owner of property purports to 
transfer for consideration, his real pur- 
pose being to conceal or protect his pro- 
perty, it necessarily follows that the 
nominal purchaser has paid no consider- 
ation, and a party may always show 
that the transaction is bad for failure of 
consideration. Why I say that in these 
circumstances the transaction can never 
be correctly described as benami, is be- 
cause a man cannot sell to or buy from 
himself and it is an essential of real bena- 
mi transactions that they should in- 
volve three persons. In the latter class 
of cases, which I suppose were indirectly 
flitting through the minds of counsel 
who wished the Court to neglect S, 92 
altogether, on the ground that the trans- 
action was benami and anything and 
everything might therefore be proved, in 
the latter class of cases, I say, it is very 
clear that the ground upon which parol 
evidence may be given is the common 
ground open to everybody and not de- 
pending upon the rather hypnotising 
effect of the word benami, namely, that 
the nominal purchaser is not the real 
purchaser because he paid no consider- 
ation. Thus after having given my most 
careful attention to .the arguments ad- 
dressed to me by the learned counsel 
both for the plaintiff and for defendant 1 
in support of their contention that parol 
evidence might be allowed, notwith- 
standing the terms of S. 92, Evidence 
Act, to show that while the agreement of 
4th March 1914 has been executed by 
defendant 1 as principal, and by him 
alone, it was really an agreement bet- 
ween the plaintiff and defendant 2, I am 
still in very grave doubt to what ex- 
tent such parol evidence would be ad- 
missible. 

The position is further complicated by 
the plaintiff having joined defendant 2, 
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with defendant 1 in the suit. That hav- 
ing been done, defendant 1 at once at- 
tacked defendant 2 as upon proceedings 
against third parties, although some 
technical formalities were dispensed with 
in view of the fact that defendant 2 was 
already on the record. Now, as between 
these two, I cannot see any difficulty at 
all in allowing defendant 1 to prove, if 
he can, the true nature of any agree- 
ment ^Yhich subsisted between defen- 
dants 1 and 2. But that is obviously a 
very different thing from allowing the 
plaintiff to prove that there was an 
oral agreement between himself and de- 
fendant 2. It is a different thing in it- 
self and might have very different legal 
consequences. On the principle of the 
English cases such as Eiggins v. Senior 
(l), Calderi v. Dobell (5), etc., I think I 
might safely have allowed the plaintiff, 
notwithstanding the provisions of S. 92 
and the very grave doubts I entertain 
myself upon the correctness of the En- 
glish doctrine, to give the go-bye to the 
agent, that is to say, defendant 1, and 
prove, overriding the section, that his 
agreement was really made with defen- 
dant 2. My second difficulty has been 
to decide whether fihe same position can 
be reached by allowing the plaintiff to 
proceed against both defendant 1 and de- 
fendant 2 together, and here he himself 
has ill-advisedly much complicated the 
matter by swearing, and refusing to be 
shaken out of it by any suggestions of 
his counsel, that he believed that defen- 
dant 1 and defendant 2 were literally 
partners in this transaction. I have no 
doubt that all that part of his evidence 
is absolutely untrue. 

He adopted that line after the Court 
recess at a point in the case where the 
Court had suggested several difficulties 
in his way if the course originally 
indicated in the plaint were to be fol- 
lowed. But if the evidence as to the 
true nature of the agreement as a whole 
is admissible between defendant 1 and 
defendant 2 and if that evidence shows 
that defendant 2's part was something 
more than that of a mere guarantor of 
defendant 1, or rather the reverse that 
defendant 1 was a mere puppet and in- 
strument of defendant 2, then how can 
I neglect the effect of that evidence in 
adjusting the legal rights and liabilities 
of the three parties to the suit? Even 
were the technical difficulties created 
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by the plaintiff having sued defendants 1 
and^ 2 jointly insurmountable, still 
having regard to the rights ^vhich I 
think have been exercised, and rightly 
exercised, by defendant 1 in protecting 
himself against defendant 2 and the 
evidence thereby collected and laid 
ibefore the Court, I should think that 
my duty as a Judge was to treat this 
now as evidence between all the parties 
and endeavour in the light of it to dis- 
cover what the real facts of this tran- 
;Saction were and what are the legal 
irights and liabilities of the parties 
arising out of, and to be adjusted in 
irelation to, those facts so found. If I 
am right so far, and have not been in 
error in admitting evidence to prove 
what the nature of this transaction w'as, 
then the case, in my opinion, would pre- 
sent no difficulty at all. 

The agreement, as I have said, was 
made on 4th March 1914 and its term 
was six months, that is to say, the sale 
was to be carried through on or before 
4th September 1914. The agreement 
recites that a sum of Bs. 500 earnest 
money was paid there and then in the 
presence of the attesting witness Daya- 
ram to the vendor Anandrao. This is 
not true, but the fact is that on the fol- 
lowing day Es. 400, and not Rs. 500, 
was paid as earnest money either by 
Keshav, defendant 1, or by Punamchand 
defendant 2, to the plaintiff, or on his 
behalf to his attorneys Messrs. Sme- 
tham, Byrne & Noble; see Exs. 8 and 9 
relating to this transaction. Now, with- 
in a very short time of the making of 
this agreement, in the course of a suit 
brought by one Ramchandra Kondaji 
Kaduskar against the plaintiff, a con- 
sent order was made on 9th April 1914 
by. which, inter alia, the plaintiff 
Anandrao agreed not to deal with the 
property in any way. That consent 
order was in force when negotiations 
for the second mortgage for Rs. 4,000 
were entered into with defendant 2, 
Punamchand in the present case. It 
will be observed that the consent order 
of 9th April 1914 was modified on 8th 
May 1914, although the undertaking not 
to deal with the property was main- 
tained: Immediately after this the 
plaintiff began negotiations with defen- 
dant 2 to raise the sum of Rs. 4,000 on 
iihis^ property, and defendant 2’s con- 
•tention is that whether there had or 


had not been the agreement between the 
plaintiff and Keshav on 4th March 1914. 
that agreement was cancelled by the 
plaintiff with the consent of Keshav 
before 9th iMay 1914, and presently, ac- 
cording to defendant 2, the plaintiff 
and Keshav, defendant 1, both returned 
their counterpart agreements of 
March 1914 to him (Punamchand). The 
negotiations for this mortgage fell 
through owing to a demand made by 
Punamchand that out of the considera- 
tion money Rs. 4,000, Rs. oOO should 
be repaid to Keshav nnd Rs. 100 should 
be paid to himself. It was upon this 
matter that the attorneys of the parties 
at an interview of the 13th June finally 
split and the negotiations f^i’ the mort- 
gage were broken off amd the letter of 
the 13th June was written to Punam- 
chand, defendant 2, by the plaintiff ‘’3 
attorneys. 

In consequence of that letter the 
agreement of the 4th March, which 
Punamchand had obtained' — whether in 
the way he describes or whether in the 
way the plaintiff describes is a matter 
of evidence — was duly returned to the 
plaintiff. And in the same letter a 
demand for specific performance of the 
contract was made. Now the moment 
the demand for specific performance was 
made upon defendant 2. Punamchand. 
he did not repudiate it on the ground 
that the plaintiff bad disabled himself 
from the performance by his undertaking 
not to deal with the property, but he 
point blank denied that as far as he was 
concerned any such agreement to buy 
was ever made. Now, as I have said, 
the term of the agreement of the 4th 
March ended on the 4th September and 
it was not until the 27th November 
that the undertaking of 9th April 
1914 was released under the consent 
decree disposing of the suit; and one of 
defendant 2’s main contentions through- 
out has been that even if the Court were 
to hold that he had been a party to the 
agreement of 4th March 1914 and 
directly liable thereunder, that agree- 
ment had been cancelled by the plaintiff 
himself and the defendant 2 was other- 
wise absolved from any liability there- 
under within the meaning of S. 39, Con- 
tract Act. At one time I thought that 
there was great force in that contention 
and had some hope of disposing of the 
suit upon that simple ground, Further 
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reflection, however, and the considera- 
tion of such cases as Ellis v. Rogers (9) 
and Devenish v. Broton (10), has con- 
vinced me that this line of defence will 

not avail defendant 2. 

In the first place, I do not think that 
time was of the essence of this contract 
and I do not think that in any strict 
sense it could have been said on 13th 
June or about that period that the plain- 
tiff had disabled himself by this under- 
taking from carrying out his part of the 
contract. If, for example, defendant 2 
instead of altogether repudiating the 
contract had expressed his willingness 
to perform, provided the plaintiff could 
do so, within the stipulated period, I do 

not think that there was anything either 

in the suit in which the undertaking of 
9th April was given or in the mortga-ge 
suit of Chichgar against the plaintiff, 
which need have disabled him on his 
representations properly made to the 
Court from carrying out the agreement 
of 4th March; but since defendant 2 un- 
conditionally and without reservation 
repudiated the entire agreement, there 
was, I think, a complete breach on his 
part and it became unnecessary for the 
plaintiff to do anything more on his side 
to attempt to carry out his part of the 
agreement. In view of the attitude 
taken up by defendant 2, and it was 
really only against him that the plain- 
tiff thought he had any remedy, it would 
have been foolish on the plaintiff’s part 
to make any further advances. I think, 
therefore, that defendant 2’s contention, 
that even assuming he had been a party 
to this contract, he is absolved from 
performance under S. 39, Contract Act, 
on the facts I have just stated, fails. 
Neither is there any other evidence, and 
this was virtually admitted by defen- 
dant 2’s counsel, to prove directly the 
cancellation of the contract by the 
plaintiff'. 

It is perfectly clear that defendant 1 
throughout the months of March, April 
and May was not seriously regarded by 
either the plaintiff or defendant 2 as in- 
terested substantially in the performance 
of the contract of 4th March, and I can- 
not find anything in the oral evidence 
which would warrant mein holding that 
defendant 2 had proved that the plaintiff 
had cancelled this contract some tim e 
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I understand, first upon grounds of law 
and S. 39, Contract Act, and next aa 
urgent if not necessary inference from 
the admitted facts in connexion with 
the mortgage for Rs. 4,000, that defen- 
d ant 2 now asks the Court to hold it 
proved that there must have been a can- 
cellation of this contract. I have dis- 
posed of the purely legal point under 
S. 39. As to the other, I do not think 
that there is anything necessarily in- 
consistent with the continuance of the- 
proposed contract for sale in September 
between the plaintiff and defendant 2* 
in what occurred between them relative 
to the raising of the small loan of 
Rs 4,000 upon this property by way of 
a second mortgage in the meantime. 
And it is certainly surprising to find de- 
fendant 2, if one word of his general story 
were true, suddenly in possession of both 
the agreements of 4th March. Now, 
according to him, he was no more than 
a broker in that transaction and one of 
the original agreements was given to the 
plaintiff and the other to Keshav, the 

intending purchaser. 

But according to defendant 2, as soon 
as the parties, that is to say, the plain- 
tiff and defendant 1, had agreed to 
cancel the contract on account of the 
consent order of 9th April, both came 
to him with their agreements and made 
them over to him, saying that they were 
afraid that if they did not do so, he 
would suspect them of having cheated 
him out of his brokerage. Now this is 
perfectly ridiculous and is false on its 
face, and is of a piece with a very great 
portion of the evidence given by defen- 
dant 2. Indeed, his learned counsel, 
with the utmost candour at the close 
of the case, admitted that in view of the 
quality and transparent falsehood of a 
great part of that evidence he could not 
reasonably ask the Court to rely upon 
any statement made by his client; and 
that is an admission which, liberal 
enough coming as it does from the mouth 
of his own counsel, does not go in my 
opinion one inch beyond propriety or 
what the evidence actually given by de- 
fendant 2 in this case required. I do 
not wish to repeat the observations 
which I made during the addresses of 
counsel upon the evidence of the princi- 
pal parties in this case. Suffice it to 
say that neither the plaintiff nor defen- 
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dant 2 has hesitated, wherever they 
thought desirable in their own interests 
to do so, to lie, and lie unblushingly, 
after the manner of their kind. 

I am not at all sure that defendant 1 
was really much better than the plain- 
tiff and defendant 2, but he had not 
so difficult a part to play, and I am 
bound to say that, on the whole, he 
was not quite such a transparent per- 
jurer as the other two. Now, reverting 
to the point which I'was noticing, there 
is a condict of testimony between all 
three of these witnesses. Defendant 1 
swears that he never had the agree- 
ment in his possession at all. The 
plaintiff swears that defendant 2 came 
to him a short time after the agreement 
of 4th March had been executed and 
said that as he had a purchaser nego- 
tiating with him, he would be glad to 
have the agreement from the plaintiff. 
He gave as his reason that his own 
house, where the other counterpart lay, 
was at Mazagon, a long way off; and 
so the plaintiff handed him over his 
copy of the agreement of 4th March. 
Defendant 2, as I have said, says that 
defendant 1 and the plaintiff came to 
him of their own accord and handed 
him back each his copy of the agree 
ment of 4th March. Of these three 
stories I have no doubt that that of de- 
fendant 1 is true, that is to say, that 
he at least never had a copy of this 
agreement at all. 

The agreement, I have not the slight- 
est doubt, was entered into between 
the plaintiff and defendant 2 as alleged 
both by the plaintiff up to a certain 
point and before he took to lying under 
a mistaken notion of his legal position, 
and defendant 1 who was merely intro- 
duced as a figurehead to conceal the 
identity of defendant 2. That being 
so, it is natural .that the two agree- 
ments prepared by Dayaram would re- 
main with the two real principals, that 
is to say, one with the plaintiff and 
one with defendant 2. And I have no 
doubt, or but little doubt, that the 
manner in which defendant 2 became 
possessed of the plaintiff’s copy of the 
agreement has been correctly told by 
the plaintiff. I entertain very little 
doubt, as I said a short time ago, about 
the truth of the whole matter. I must 
allow myself a certain aniount of con- 
jecture, but it is a .conjecture founded 
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upon facts which appear to me to be 

indisputable and virtually to give conclu- 
sively the outline of the whole scheme. 

In my view the object of the transac- 
tion was simply this: Defendant 2, 
who is a member of a marwari-money- 
lending firm (about the constitution o 
which he lied and lied with his usual 
hardihood), thought he had a 
for this property at a figure of Rs. 

He agreed to by it from the plaintiff 
for Rs. 34.000. But it is obvious that 
if he did this openly in his own name 
with the firm’s moneys, any profits that 
the sale might yield would be di^sible 
between him and his partners. Hence 
the introduction of defendant 1, who 
is a coolie or muccadum and I thiim a 
man of no substance. He had been 
habitually borrowing from defendant 2 
and defendant 2 could very easily put 
pressure upon him. The service he was 
asked to render to bis powerful creditor 
appeared to be of the slightest. It was 
merely to lend him his name in a tran- 
saction, which I do not doubt Punam- 
chand expected to bring to a satisfactory 
conclusion within a very short time. 
Now, if I am right, Punamchand’s idea 
was to advance from his firm the 
purchase money to Keshav at the usual 
rate of interest. Then to sell the P^*o- 
perty to the purchaser at a profit of 
Rs. 2,000, let us say. Then to make 
Keshav repay the firm with interest, and 
he, Punamchand, to pocket the balance, 
say Rs. 2,000 or thereabouts, plus broker- 
age in the two transactions. That is^ a 
scheme which would be almost irresis- 
tibly attractive to any Marwari. It 
would not only be thoroughly dishonest 
as well as profitable but would have the 
piquant relish of being dishonest at the 
expense of those to whom he was bound 

by fiduciary relations. 

Now, having so far prepared the way, 
we find in the evidence a picture of the 
pecuniary status of defendants 1 and 2, 
which, in my opinion, points very directly 
to defendant 2 having been the intend- 
ing purchaser of this property. Indeed 
everything in the case appears to me to 
point the same way. I do not see why 
defendant 1 should have embarked of a 
sudden on such a large enterprise as the 
purchase of a house worth Rs. 34,000. 
That would be an immense sum to him, 
though a mere fleabite to defendant 2. 
Then, we have the evidence regarding 
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the payment of the earnest money; and 
here, again, it is as clear as daylight that 
it was really defendant 2 who paid that 
money in the usual Marwari fashion, 
cutting out just one-fifth of it upon one 
pretext or other and later on demanding 
one- sixth extra; and again, Marwari 
fashion, as soon as the matter became of 
importance and the subject of litigation 
m this Court he endeavours to support 
his untrustworthy story, that it was de- 
fendant 1 and not himself who paid the 
earnest money on 5th March, by a deli- 
berate forgery. The story he has laid 
before the Court relating to this advance 
of Jis. oOO to Keshav in order to enable 
him to pay the earnest money on uth 
March, supported by the receipt which 
he undoubtedly endeavoured to have 
made out in that way by Messrs. Sme- 
than, Byrne an! Noble, is, in my opinion, 

a tissue of deliberate lies. He had the 

effrontery to tell the Court that he habi- 
tually destroys his nondhs or rough me- 

morandams from which the fair cash 
book is written. 

I am quite certain that no Marwari 
does anything of the kind. By way of 
giving a realistic touch he adds that 
these nondhs and other books of his firm 
are used to wrap up bundles of small 
silver change. The truth of the matter 

IS that he has got an entry in his fail- 

cash book and in the ledger the entry has 
been doctored. Without the nondhs it 

would be quite impossible for this Court 
to attach any importance whatever to 
the entry in the fair cash book. It is as 
certain as anything can he that that 

nondh was in -defendant 2’s possession 
at the time this suit was filed and pro 

bably still is. It is also certain, humanly 
speaking, that its protection would not 
have agisted tliis part of defendant 2’s 
case. On the contrary, the manifest 
alteration of the figure of 187 into G87 
indicates clearly enough tho quality of 
defendant 2 s evidence on this point. I 
am not going further into tho details of 
the evidence touching the making of the 
agreement of 4th March and the part 

Dayaram, the managing 
cleik, and the numerous features of the 
transaction as a whole, which leaye no 
doubt in my mind, and I am sure would 
leave no doubt in the mind of any person 
who heard the evidence given, as to the 
real nature of this transaction. It was 
quite clearly Punamchand’s transaction 
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throughoiit and it is equally clear that 
the plaintifif knew that itwasso. Keshav 
wa? appearing as Punamchand’s catspaw 
or benamidar with the sole object of 
cheating Punamchand’s partners. For 
some time I pressed the witnesses with 
questions in order to see whether I could 
not lay a foundation for deciding that 
inasmuch as the whole transaction was 
tainted with immorality, the Court 
ought to refuse relief within the spirit 
and meaning of S. 23, Contract Act. 

But although I have no doubt, that 
from Punamchand's point of view the 
transaction was as thoroughly immoral 
as any need be to come within the pro- 
hibition of that section, I cannot see 
that from the plaintiff’s point of view 
there was anything improper in his de- 
sire to sell his bouse for a given price, 
or that it need be presumed that he 
was concerned with Punamchand’s mo- 
tives for buying under this benami cloak. 
As to defendant 1 it is quite as likely 
that he neither knew nor cared why 
defendant 2 wished to make use of his 
name. It may be argued that if this 
was the object of defendant 2 in March, 
why was he so anxious to be out of the 
agreement in May. It is very clear that 
for some reason, probably on account of 
Chichgur’s mortgage or the suit of Ram- 
chandra Kondaji Kaduskar, or possibly 
upon better information regarding tho 
value of the property, defendant 2 wished 
to have the agreement of 4th March can- 
celled. This is only too evident from 
the insistence with which he demanded 
the repayment of Rs. 500 to Keshav out 
of the Rs. 4,000 he agreed to advance to 
the plaintiff on a second mortgage. He 
wanted thus to make evidence of the 
rescission of the contract of 4th March. 
Otherwise upon his own showing there 
is no conceivable reason why he should 
have been so solicitous for the repay- 
ment of tlie money to Keshav. In my 
opinion, defendant 2 had sufficient reason 
for wdshing to be quit of the agreement 
of 4th March and did all in his power to 
get it cancelled and indirectly to pro- 
cure evidence of the rescission. He was 
foiled in the latter attempt by the vigil- 
ance of the plaintiff’s attorneys. There 
are many conjectural reasons which sug- 
gest themselves why defendant 2 should 
not have desired to carry out the agree- 
ment of 4th March; but if the plaintiff 
had really cancelled it as alleged by de- 
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fendant 2, it is strange to find him in- 
sisting on 17th June upon its due per- 
formance by defendants 1 and 2. 

I have no hesitation whatever in hold- 
ing upon the facts (though 1 have very 
great hesitation in holding that I am 
entitled to look at all the evidence as I 
have done in this connexion) that the 
real agreement of 4th March 1914 was 
made between plaintiff and defendant 2, 
and that defendant 1 was merely a be- 
namidar, acting within the knowledge of 
plaintiff and defendant 2 as the agent of 
the latter for the purpose of signing and 
executing an agreement to buy. That 
being so, and the parties being arrayed, 
as they are here, the question remains 
to be answered, how should damages be 
assessed. It will be observed that at a 
late stage in the case the plaintiff aban- 
doned his claim for specific performance. 
No evidence whatever has bean given 
here of damages, although Mr. Davar on 
behalf of the plaintiff indicated the 
simple basis upon which he thought a 
fair calculation could easily be made. 
Before awarding damages therefore 
against one or both the defendants, it 
will be necessary to take formal evidence 
along the lines indicated by Mr. Davar. 

g.p/r.k. Suit decreed. 
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Macleod, J. 

Textile Manufacturing Go.y Ltd, — 
Plaintiffs. 

V. 

Salomon Brothers — Defendants. 

Original Civil Suit No. 252 of 1915, 

Decided on 12th November 1915. 

Contract Act (1872), S. 56 (2)— Contracts 
with alien enemy become illegal on outbreak 
of war. 

All contracts with alien enemies become il- 
legal on the outbreak of war. [P 252 0 2] 

In February 1914 the defendants agreed to 
purchase from the plaintiffs certain goods dur- 
ing the year ending 31st December 1914 and to 
take delivery at least once monthly. The defen- 
dants were a German joint stock company, hav- 
ing a branch in Bombay under the sole manage- 
ment of a German subject. On account of the 
•war and the various Proclamations and Ordi- 
nances issued, the defendants failed to take deli- 
very of the goods as agreed. The plaintiffs sold 
the goods at a loss, and after deducting the value 
of the deposit with them, made by the defen- 
dants against fulfilment of the contract, sued 
the defendants for the balance 

Held : that the contract became illegal and 
was dissolved on the declaration of war on 4th 
Angustl914. *[P262 C2] 

Held also : (1) that it had become impossible 
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owing to circumstances arising from the out- 
break of war for the defendants to perform their 
part of the contract : [p 254 C 2] 

(2) that even assuming that it onP. became 
so after the Hostile Foreigners Trading Order 
dated 14th November, the plaintiffs, inasmuch 
as the}' gave tbe defendants further time for 
taking delivery up to 16th December, waived 
any breach committed before that date. 

[P 255 G 1] 

(3) That, on the above findings the defen- 

dants were entitled to a return of their deposit 
under S. 5G (2). [P 255 C 1] 

Weldon and Strangjyian — for Plaintiffs. 

d/oo5 and Camimell — for Defendants, 

J udgment . — By a contract, dated ISoh 
February 1914, the defendants agreed 
to purchase from the plaintiff's the total 
quantity of waste of the several des- 
criptions specified in the contract pro- 
duced in the plaintiffs’ mills during the 
year ending 31st December 1914, at the 
respective prices specified in the con- 
tract and to take delivery of whatever 
waste might be ready at least once 
monthly. 

The defendants deposited with the 
plaintiffs 3i per cent. Government Pro- 
missory Notes of the face value of Eu- 
pees 2,200 to be retained by the plain- 
tiffs against the fulfilment of the con- 
tract. The defendants are a German joint 
stock company incorporated under the 
laws of Hanover, having a branch in 
Bombay, under the sole management of 
one Carl Beyer, a German subject. On 
4th August'1914, war was declared bet- 
ween Great Britain and Germany. On 
18th August, the plaintiffs wrote to the 
defendants calling upon them to take 
delivery of waste under the contract. 
Mr. Beyer replied on 22nd August that 
on account of the present political 
position they were not allowed to do 
business in India and requested the 
plaintiffs to keep the delivery of waste 
standing over until business was al- 
lowed to be resumed. 

On 11th November, plaintiffs again 
called upon tbe defendants to take deli- 
very of the waste under the contract. 
Defendants replied on the 13fch that 
they were unable to arrange for further 
delivery until the declaration of peace. 
On 3rd December, plaintiffs called upon 
the defendants to comply with their 
notice of 11th November on or before 
8th December. The defendants replied 
through their solicitors on 9th Decem- 
ber and plaintiffs’ solicitors by their 
letter of 12th December extended the 



252 Bombay Textile Mfg. Co.. Ltd. v. Salomon Bros. (Maoleod, J.) 191& 

time for taking delivery until 16th De- the contract in suit he sent samples of 
cember. Defendants' solicitors replied the waste to headquarters for approval 
on the 18th referring to the internment since the waste was intended for export 
of the defendants' Manager on 5th Sep- to Germany. There ore the defendants 
tember and claiming that under S. 56 have a German residence and domicile; 
(2), Conbract Act, the defendants were De Beers Consohdated Mines, hta. v. 
relieved from the performance of their Howe (1). 

part of the contract. On 16bh Febru- Nor does the question arise whether 
ary 1915, the plaintiffs’ solicitors in- the conbract is merely suspended during 
formed the defendants that they had the duration of hostilities, as the period 


sold the waste of which the defendants 
had been under contract to bake delivery 
at a loss of Es. 4,270-13-0 and aftar de- 
ducting the value of the deposit deman- 
ded payment of Rs. 2,074-13-2. 

The plaintiffs filed this suit on llth 
March. Three main contentions are 
raised by the defendants’ written state- 
ment. First, that on the outbreak of 
war, as the defendants were alien ene- 
mies, the contract was avoided and both 
parties were absolved from any perform- 
ance under it. Secondly, that the de- 
fendants were prohibited by reason of 
their status as alien enemies from engag- 
ing in or carrying on trade and that 
though the defendants applied to the 
Local Government for permission to 
carry on their local business, it was not 
until 8bh February 1915 that they ob- 
tained a licence limited to the winding- 
up and liquidation of the defendants’ 
local business under Government super- 
vision. Therefore it became impossible 
for the defendants to perform their part 
of the contract. Thirdly, that if there 
was a breach of the contract it was 
waived by the plaintiffs granting an ex- 
tension of time for performance until 
26th December, and before that date 
the order of 14th November made it im- 
possible for the defendants to perform 
their contract. 

This is not the case of a contract bet- 
ween a British subject and an alien 
enemy having a commercial domicile 
outside enemy territory. But even if it 
were, I am not prepared to adhere to the 
hitherto accepted doctrine that domi- 
cile and not nationality is the test. 
That doctrine was established when 
wars were waged under very different 
conditions and it is certainly desirable 
that it should be reconsidered. The de- 
fendant company is registered in Ger- 
many and its^buainess is managed and 
controlled from Germany. Mr. Beyer 
acted under instructions from head- 
quarters and especially in the case of 


of the contract expired before there was 
any likelihood of hostilities coming to 
an end. The more modern view seems 
to be that all contracts with alien ene-j 
mies become illegal on the outbreak of[ 
war : see per Lord Lindley in J anson 
V. Driefontein Consolidated Mines, Ltd, 
(2). In W, Wolf & Sons v. Carr, Parker 
& Co., Ltd. (3) the defendants, a Man- 
chester firm, were sued by the plaintiffs, 
a German firm, whose partners were re- 
sident and domiciled in Germany and 
had their principal place of business in 
Germany with branches in Manchester 
and other places, for the- recovery of 
£1,342-8-6 partly for goods sold and 
delivered and partly as damages for 
breach of contract. The plaintiffs re- 
lied on Cl. 6 of the Proclamation of 9th 
September 1914, but it was held by the 
Court of Appeal that there was nothing 
in that clause which enabled the plain- 
tiffs to recover where otherwise as alien 
enemies they would not be entitled to 
do so. On the outbreak of war, the con- 
tracts between the plaintiffs and defen- 
dants became illegal contracts and were 
dissolved and there has been since then 
no transaction between the parties with- 
in the meaning of Cl. 6. The plaintiff 3 
contention was that Cl. 6 enabled an 
enemy to sue in respect of obligations 
entered into before the war, but as the 
plaintiffs were not suing in respect of 
any transaction authorized by or com- 
ing within Cl. 6 it was held that they 
were not entitled to maintain the ac- 
tions under its provisions. 

This decision was followed by 
Bray. J., in Ercglinger k Co. v. Cohen 
(4), where the plaintiffs were a Belgian 
Company carrying on businsss in Ant- 
werp and London and the defendant 
was a German carrying on business 
in Hamburg, and the claim was for 

1. (1906) A 0466=76 IiJ KB86^ 

2. (1902) A C 484=71 L J K B 867. 

3. (1916) 31 T li R 407. 

4. (1915) 31 Til R 69 2. 
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damages on a contract entered into be- 
fore war broke out. 

Another decision to the same effect 
has been reported in the newspapers, 
though it has not yet appeared in any 
of the Law Keports. These decisions 

follow a simple principle consonant with 
common sense and capable of universal 
application, thereby avoiding the many 
-troublesome questions which must arise 
otherwise, to what should be done during 
the continuance of hostilities, and what 
should be the position of the parties 
when hostilities cease. There may be 
hardships in individual cases, but it is 
obvious that it is better to allow tbe 
parties, if they so wish, to renew their 
contracts at the end of the war, rather 
than bind them to continue business 
under the prior contracts when it is 
almost certain that the surrounding 
circumstances will be entirely altered. 

I must decide therefore that the con- 
tract in suit became illegal and was dis- 
solved on 4th August, 

But apart from that it is quite clear 
that owing to the outbreak of war sub- 
sequent events rendered it impossible 
for the defendants to perform their con- 
tract, Mr. Beyer financed his local 
transactions by a credit opened at the 
instance of the defendants with the 
Chartered Bank and, on 13th August, he 
received a notice from them that he 
could, under the law, only draw on his 
account for current expenses or wages. 
All further business dealings were pro- 
hibited until he got a permit to trade 
from Government. Then, on 5th Septem- 
ber, Mr. Beyer was interned and as his 
power of attorney did not give him 
power to delegate his authority he was 
unable to carry on the business. He 
did give a power of attorney to Mr. Save 
but he clearly had no authority to do 
this, and this power was therefore value- 
less. In addition to these facts the 
various Proclamations, Ordinances and 
Orders relating to trading with the 
enemey have been referred to and it 
may be as well to analyse these. On 
7th August 1914, the Government of 
India published the Royal Proclamation 
■of 5th August. 

After reciting that it is contrary to 
law for any person resident, carrying on 
business or being in Our Dominions, to 
trade or have any commercial inter- 
course with any person resident, carry- 


ing on business or being in the German 
Empire without Our’permission, all per- 
sons resident, carrying on business or 
being in Our Dominions are warned inter 
alia, not to supply to the German 
Empire any goods, wares or merchandise 
or to supply the same to any person 
resident, carrying on business or being 
therein nor to trade in or carry any 
goods, wares or merchandise destined 
for the German Empire or for any per- 
son resident, carrying on business or 
being therein. 

But it is declared that where any 
person — and person includes any body 
of persons, corporate or incorporate 
has or had an interest in houses or 
branches of business in some other 
country as well as in Our Dominions or 
in the Dual Empire, as the case may be, 
the Proclamation shall not apply to the 

trading or commercial intercourse carried 

on by such person solely from or by such 
houses or branches of business in such 
other country. This Proclamation was 
revoked by the Proclamation of 9th 
September which was substituted there- 
for. Therein the expression “enemy” 
was defined as meaning any person or 
body of persons of whatever nationality 
resident or carrying on business in the 
enemy country, but not including per. 
sons of enemy nationality neither resi- 
dent in nor carrying on business in the 
enemy country : 

“All persons resident, carrying on business or 
being in Our Dominions are warned, inter alia, 
not directly or indirectly to supply to or for the 
use or benefit of an enemy country, or an enemy 
any goods, wares or merchandise, nor directly or 
indirectly to trade in or carry any goods, wares 
or merchandise destined for an enemy country or 
an enemy.” 

But under 01. 6 it is provided that 
where an enemy has a branch locally 
situated in British, allied or neutral 
territory, not being neutral territory in 
Europe, transactions by or with such 
branch shall not be treated as transac- 
tions by or with an enemy. 

Under 01. 8 nothing in the Proclama- 
tion shall be taken to prohibit anything 
which shall be expressly permitted by 
our licence, or bythe licence given on 
our behalf by a Secretary of State or the 
Board of Trade, whether such licences 
shall be especially granted to individuals 
or be announced as applying to classes cf 
persons. 



251 Sombay Textile Mfg. Co., Ltd. v. 

By Cl. 8 of 0 . Proclamation dated 8tb 
October, the power to .grant licences on 
Our behalf vested in a Secretary of State 
by the above clause may be exercised in 
India by the Ciovernor-Gcueral. On 1-lth 
October 1914, the Government of India 
passed an Ordinance to amend the 
Foreigners Ordinance (3 of 1914) of 20th 
August whereby sub-Cl. (d) was added 
to Cl. (2) of the prior Ordinance, giving 
to the Governor-General in Council 
power by order to provide that foreigners 
residing or being in British India shall 
be prohibited from carrying on trade or 
business or from dealing with any pro- 
perty ruovai)le or immovable or shall 
only carry on trade or business subject 
to such conditions and restrictions as the 
Govoiuor-General in Council may im- 
pose 01 ' shall deal with any such pro- 
perty in such manner as the Governor- 
General in Council may direct. In pur- 
suance of such powers an order called 
the Hostile Foreigners Trading Order 
was issued on 14tb Novomher. Cl. 4 
directs that a hostile foreigner shall not, 
neither shall a hostile firm, carry on or 
engage in any trade or business in 
British India except under a license 
issued by or under authority of the 
Governor-General in Council and to such 
extent and subject to such conditions, 
restrictions and supervision as the Gover- 
nor-General in Council may direct. 

L nder Cl. 0 a hostile foreigner who or 
a hostile firm which, has been refused a 
licence or has failed within one month 
from the date of the order to apply for a 
licence shall (unless exempted by the 
terms of any general licence issued 
under the order) forthwith cease to carry 
or engage in any trade or business in 
British India. But although nothing 
appears in the proclamations regarding 
the issue of licences to trade to hostile 
foreigners before 9th Septemhor, and 
nothing in the Ordinances or Orders of 
the Government of India before the 
Order of 14th November, under tlie Com- 
mon law the King’s subjects cannot 
trade with an alien enemy, i. e., a per- 
son owing allegiance to a Government at 
war with the King without the King’s 
licence. It w'ould appear from other 
documents in the case that the defen- 
dants had applied soon after war broke 
out for a license to trade, and their ap- 
plication had been considered by the 
Local Government. On 2nd September, 
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the Secretary to Government forwarded 
to the defendants copies of three Press 
Notes dated 28th August on the subject. 
In the first it is stated that in the case 
of firms which are wholly German or 
Austrian, licence under Royal authority 
is necessary to enable them to continue 
their trade. 

* 

The second refers to an official Notifi- 
cation of policy regarding trading with 
the enemy published by His Majesty’s 
Government in which it is stated, inter 
alia, that no payments or other opera- 
tions with firms in hostile territory are 
permissible during war under contracts 
made before the war, except that there 
is no objection to payments for goods 
delivered or services rendered w'hen the 
contract has been in otlier respects com- 
pleted before war, and that the question 
whether contracts made before the war 
are suspended or terminated depends on 
circumstances. But trade with a branch 
in British or neutral territory of a firm 
having head-quarters in hostile territory 
is permissible, apart from prohibition in 
special cases, as long as trade is bona 
fide with the branch and no transactions 
with head offices are involved. The third 
note notifies certain announcements 
pending final orders to be passed under 
the Trading Licence Ordinance, for the 
clearing of imported goods by hostile 
firms and the acceptance of delivery of 
goods by British subjects from hostile 
firms. 

No Trading Licence Ordinance appears 
in the official publication of legislation 
and orders relating to the war. It is not 
to be wondered at, that confronted with 
this bewildering array of Proclamations, 
Ordinances, orders and official communi- 
cations, abounding in conflicting provi- 
sions the members of the mercantile 
community in Bombay, whether British 
subjects, foreigners or enemies, remained 
paralyzed — unable to form any opinion 
as to what they could do or what they 
could not do. The plaintiffs themselves 
evidently realized this as, after their 
letter of 18th August, they made no at- 
tempt to get the defendants to take de- 
livery until 11th Novomher, In my 
opinion therefore it had become impos- 
sible owing to circumstances arising from 
the outbreak of war for the defendants 
to perform their part of the contract. 
Even assiiming that it only became so 
after 14th November, the plaintiffs gave 
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the defendants further time for taking 
delivery up to 16th December, and so 
waived any breach committed before 
that date. It is admitted that on these 
findings the defendants are entitled to a 
return of their deposit under S. 56 (2), 
Contract Act. As this is a test case aris- 
ing from the outbreak of war on which it 
was necessary to obtain the opinion of 
the Court, there will be no order as to 
costs. 

g.p./r,k. Suit dismissed, 
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Batchelor and Shah, JJ. 

]\lahomed Beg Amin Beg — Appellant. 

V. 

Narayan Meghaji Patil and others — 
Defendants — Respondents. 

Second Appeal No. 193 of 1915, Deci- 
ded on 16th November 1915, from deci- 
sion of Asst. Judge, Khandeah, in Ap- 
peal No. 162 of 1911. 

Mahomedan Law — Pre-emption ~ Kban- 
desh District. 

^ There is no custom of pre-emption recognized 
in the District of Khaudesh, nor can the right 
of pre-emption according to Mahomecian law be 
enforced there solely as a matter of justice, equity 
and good conscience. [p 25G 0 1, 2] 

D. C. Virhai — for Appellant. 

P. B. Sliingne for Respondents. 

Batchelor, J . The plaintiffs, who are 
the appellants before us. are two Maho- 
medan women, and they brought this 
suit to enforce their right of pre-emp- 
tion in respect of two agricultural sur- 
vey numbers which were sold by defen- 
dant 2, a Mahomedan woman, to defen- 
dant 1 a Hindu. The plaintiffs own 
the helds adjoining the land sold. The 
suit 13 from a village in the Nandurbar 
Taluka of the Khandesh District. Both 
Courts have held that the Mahomedan 
right of pre-emption does not exist in 
the Khandesh District and have accord- 
ingly dismissed the suit. 

It IS to be observed that no attempt 
was made in the trial Court to prove 
the right of pre-emption as a special 
custom or usage; but the plaintiffs relied 
exclusively on the doctrine of Mahome- ' 
dan law It is now contended on behalf 

the plaintiffs in this appeal that the 
Mahomedan rule of pre-emption exists 

the District of Khandesh and should 

oolwithstanding that 

he purchaser was a Hindu. This con- 
and the reference there occurring to "the 
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law of the defendant." Seeing that the 
principal defendant here, the purchaser 
of the property, is a Hindu, the appeal, 
it seems to me, would be exposed to many 
difficulties, even if the Court conceded 
the appellants’ primary argument that 
the Mahomedan rule of pre-emption was 
operative in Kandesh. But, in my opi- 
nion, that argument cannot be conceded. 

Ci. 26 of the Regulation of 1827 is as 
follows : 

" The law to be observed iu the trial of suit^ 
shall be Acts of Parliament and Regulations of 
CrovernmeDt applicable to the case; in the ab- 
sence of such Acts and Regulations, the usage of 
the country in which the suit arose; if none 
such appears, the law of the defendant; and in 
the absence of special law and usage, justice 
equity and good conscience alone.” ' 

It is admitted in argument that the 
phiase ^ Regulations of Government’ 
must today include the Acts of the In- 
dian Legislature governing the sale of 
immovable property, that is to say, the 
Contract Act and the Transfer of Pro- 
perty Act. That being so, there does 
not here exist that absence of Regula 
tions which alone permits the Court to 
have recourse to “the law of the defen- 
dant, and the appeal must be decided 
by reference to the Acts, not by refer, 
enco to the defendant’s personal law 
It 13 urged that the Transfer of Properfcv 
Act and the Contract Act are merely 
silent upon the question whether the 
rule of pre-emption survives. But the 
answer, in my opinion, is that that rule 
cannot be recognized unless the provi- 
sions and principles of these Acts are 
disregarded. For the rule is a clo« or 
fetter upon that freedom of sale for which 
the Acts provide. This becomes. I think 
the more clear if a comparison is made 
between Ch. 3, Transfer of Property Act 
which deals with sales, and Ch. 2, which 
deals with the general principles of the 
transfer of property and contains provi- 
sions regarding vested and contingent 
interests, or Ch. 4, which deals with 

^ is en- 

n^ct/do. 

chapter shall be deemed 
*to affect any rule of Mahomedan law,” 

and S. 129 of the Act contains a similar 
provision saving the rules of Mahome- 
dan law in regard to gifts. But the sec- 
tions as to sales are quite general and 

contain no such restriction. Therefore 
I do not think that the appellants can 
succeed by virtue of this doctrine as a 
naked rule of law. The pertinent rules 
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of law, as I think, are those to be found 
in the Statute. This view is in accord- 
ance with the judgment of the Hollo- 
way, Ag. C. J., in Ibrahim Saib v. Muni 
MirUdin Saib (l) and, in my opinion, 
that decision is applicable generally to 
this Presidency with the exception of 
Guzerat. It is true that the Mahome- 
dan rule of pre-emption, at least as bet- 
ween Musalman litigants, is accepted by 
the High Courts of Allahabad and Cal- 
cutta. But this circumstance, so far 
from assisting the present appellants, 
really supplies, as I think, another sufiB- 
cient reason for dismissing the appeal. 
For in the United Provinces and Bengal, 
owing to local conditions which are not 
reproduced in this Presidency, there has 
been a course of judicial decisions in 
favour of the recognition of pre-emption; 
whereas in this District of Khandesh there 
is admittedly not a discoverable instance 
in which this right has been either al- 
lowed by the Court or even asserted by 
any litigant. And this fact, which I 
think is true of the Presidency generally 
except Guzerat, affords conclusive evi- 
dence that to enforce the rule of pre- 
emption now would be to introduce into 
the law of property an innovation which 
is as foreign to the practice of the people 
as it is to the Statutory law. I desire 
to say nothing as to what the result 
would be if there were evidence in this 
case establishing a local custom in favour 
of the rule of pre-emption. For a cus- 
tom is a local common law as it existed 
before the time of legal memory, as was 
said by Jessel, M. R., in Hammerton v. 
Honey (2). And I see nothing in Cl. 26 
of the Regulation which would prohibit 
the Court from giving effect to the estab- 
lished local custom in modification of 
the provisions of the Act, though whe- 
ther the Court would do so or not is a 
matter which it is not now necessary to 
determine. 

From what I have already said it fol- 
lows that, in my opinion, the appellants 
■could not succeed under the Regulation 
i^even if they were able to show that the 
rule of pre-emption should be accepted 
iby us as a rule of justice, equity and 
Igood conscience. Out of respect how- 
; 0 ver to the arguments which have been 
'heard upon the point, I will state that 
my own opinion is that this Court can- 

1. (1670-71) 6 M H G R 26. 

2. (1876) 24 W R (Eng) 608, 


not recognize such a rule as a rule of 
justice, equity and good conscience. The 
decisions in Dada Honaji v, Babaji 
Jagushei (3) and Waghela Bajsanji v. 
Shekh Masludin (4) are authorities for 
the view that it is to the English law 
in general that we must look for guid. 
ance as to what is a principle of justice, 
equity and good conscience. And this 
particular rule, as I have said, is not in 
accordance with the principles of English 
law. On this point I desire to express 
my concurrence with what was said by 
Phear, J., in Nusrut Reza v. Umbul Khyr 
Bibee (5) : 

“The right to pre-emption is very special in 
its character. It is founded on the supposed 
necessities of a Mahomedan family arising out 
of their minute sub-division and inter-division 
of ancestral property ; and as the result of its 
exercise Ms generally adverse to public inter- 
est, it certainly will not be recognized by this 
Court beyond the limits to which those necessi- 
ties have been judicially decided to extend.” 

It seems almost unnecessary to add 
that the rational basis and justification 
for the rule of pre-emption has largely, 
if not entirely, disappeared in the mo- 
fussil on this side of India. As to the 
position in Guzerat upon which much 
was said in argument, that is now not so 
clear as it was, since the earlier deci- 
sions have been questioned by Beaman 
and Macleod, JJ., in Dahyahhai Moti~ 
ram v. Chunilal Kishoredas (6). Whe- 
ther the earlier decisions should still be 
followed is a question upon which, since 
the point does not now arise, it would be 
improper for me to express an opinion. I 
may however say just this, as the result 
of considerable experience as District 
Judge of Ahmedabad, that the judicial 
recognition of pre-emption in Guzerat, 
particularly amongst Hindus in that 
province, has always appeared to me ano- 
malous and artificial. On these grounds 
I am of opinion that the appeal fails 
and should be dismissed with costs. 

Shah, J. — I am of the same opinion. I 
desire to state briefly the grounds upon 
which I have arrived at the same con- 
clusion. The lower Courts have rejected 
• the plaintiffs’ claim for pre-emption, and 
the dispute now is substantially between 
the pre-emptors and the purchaser of 
the agricultural lands in suit. Under 
0 1, 26, Regn. 4 of 1827, 

3. (1864-66) 2 B H 0 R 36. 

4. (1837) 11 Bom 551=14 I A 89 (P 0). 

5. (1867) K W R 309, 

6. AIR 1914 Bom 120=88 Bom 183=22 I 0289, 
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“the law to be observed in the trial of suits 
shall be Acts of Parliament and Regulations of 
Governmeut applicable to the case ; in the ab- 
sence of such Acts and Regulations, the usage, 
of the country in which the suit arose ; if none 
such appears, the law of the defendant ; and in 
the absence of specific law and usage, justice 
equity and good conscience alone.” 

On behalf of the purchaser ib is urged 
that the Transfer of Property Actand the 
Contract Act are applicable to this case, 
that there is no saving clause in favour 
of the Mahomedan law of pre-emption, 
that the provisions of the Acts are in- 
consistent with the right of pre-emption, 
and that the rules as to pre-emption 
must be deemed to have been abrogated 
by these Acts. There is considerable 
force in this argument. But Mr. Shingne 
has nob been able to suggest any satis- 
factory answer to the two difficulties, 
which present themselves in the way of 
accepting ib. Firstly, in spite of these 
Acts, the right of pre-emption according 
to Mahomedan law has been enforced in 
virtue of the usage of the country in 
certain parts of India outside this Presi- 
dency, and in Guzerat, or at least in 
certain parts of Guzerat, in this Presi- 
dency. Secondly, Ch. 3, T. P. Act, 
which relates to sales of immovable 
property, does not purpoi't to deal with 
the right of the vendor to sell, but only 
provides the mode of effecting sales, and 
contains provisions as to the rights and 
obligations of the seller and the buyer, 
in the absence of a contract to the con- 
trary. I therefore hesitate to accept Mr. 
Shingne's contention. Assuming how- 
ever without deciding, that there is no 
statutory provision applicable to the case, 
it is clear that the plaintiffs cannot rely 
upon the usage of the “country,” as both 
the lower Courts have held that there is 
no custom of pre-emption recognized in 
the District of Khandesh and that there 
has been no instance of the right of pre- 
emption having been exercised in that 
District. 

The law of the defendant cannot 
justify, in my opinion, the application of 
a special rule of Mahomedan law to a 
case of this kind, in which there are two 
defendants, one a Mahomedan and the 
other a Hindu, the latter being sub- 
stantially interested in his own right. 
There has been some difference of opi- 
nion in other parts of India as to whe- 
ther a non-Mahomedan purchasers buys 
the property subject to the right of pre- 
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emption according to the i\Iahomedan 
law. It may be that there is good rea- 
son for the view that the non-Maho- 
medan purchaser buys the property sub- 
ject to the right of pre-emption in those 
parts of the country where such a right 
is enforced on the ground of usage or as 
a rule of Mahomedan law. Bub that 
reason, as I understand it, is not that it 
is “the law of the defendant,” but that 
it is in accordance with justice, equity 
and good conscience to enforce the right 
of pre-emption against the non-Maho- 
medan purchaser in such a case. Lastly, 
it is argued by Mr. Virkar that the 
right of pre emption should be enforced 
as a rule of justice, equity and good con- 
science. I am quite unable to accept 
this argument. I agree generally with 
the observations relating to this point 
in Ibrahim Saih v. Muni M'lr Udin 
Sail (l) and hold that the right of pre- 
emption according to Mahomedan law 
cannot be enforced solely as a matter of 
justice, equity and good conscience. 

Mr. Yirkar has relied upon the case of 
Gohind Dayal v. InayatullaJi (7). The 
conclusions of Mahmood, J., in that case 
cannot apply to the present case, as the 
words of S. 24, Bengal Civil Courts Act, 
upon which they are based are materially 
different from the words of S. 2G, 
Bombay Eegn. 4 of 1827. The other 
Judges in that case apparently based 
their conclusion upon the ground stated 
in the judgment of Oldfield, J., that on 
grounds of equity the Mahomedan law 
in claims of pre emption had always 
been held to bind Mahomedans and had 
always been administered between them. 
The Mahomedans were found as between 
themselves to hold property subject to 
the rules of Mahomedan law, and it was 
not considered equitable that persons, 
who were nob Mahomedans but who had 
dealt with Mahomedans in respect of 
property knowing perfectly well the 
conditions and obligations under which 
the property was held, should merely, 
by reason that they were not themselves 
subject to Mahomedan law be permitted 
to evade those conditions and obliga- 
tions. This reasoning cannot apply to 
cases arising in a district where the 
right of pre-emption is not shown to 
have been exercised even as between 
Mahomedans, and where the persons not 
themselve s subject to Mahomedan Inw 
T. (1885) 7 All 775. ' 
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cannot be properly held to know that a 
Mahomedan holds the property in that 
District subject to the obligation of 
offering it to his neighbours before sel- 
ling it to a stranger. 

g.p./r.k. Ap'peal dismissed, 
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Macleod, J. 

P. iSiisservanji Sc Co. — Plaintiffs. 

V. 

W artenfels — Defendant. 

Original Civil Suit No. 1 of 1914, De- 
cided on 20th January 1916. 

Practice — Costs — Suits by or against Gov 
eminent. 

In suits by or against Government in which 
costs might be awarded to Government, the bill 
of costs must be taxed without reference to the 
arrangement which exists between the Govern- 
ment and its legal advisers with regard to their 
remuneration. [p 2G0 C 1] 

Kanga— iox PlaintiiTs. 

Jardinc—iox Defendant. 

J n.dgmeni.—ll\\\% is an application to 
review the certificate of the Taxing 
Waster. On 18th September 1914, the 
plaintiff filed this suit against S. S, 
Wartonfels then lying in Bombay har- 
bour to recover the price of coal, sup- 
plied to her before she left Bombay in 
July 1914. The vessel was the subject- 
matter of certain proceedings in Prize 
in the Court of the Resident at Aden 
and had been handed over to theBombay 
Government by an order of that Court, 
dated 4th September. The Secretary of 
State, therefore, became defendant on 
intervention in the suit which was 
eventually dismissed as against him and 
the plaintiffs were ordered by the decree 
to pay his costs of the suit when taxed. 
The defendant, accordingly, brought in 
his bill of costs for taxation. On such 
taxation the plaintiff contended that 
only such sums as had been disbursed 
by the defendant’s solicitor on his be- 
half should be allowed and that as the 
defendant employed a solicitor on a fixed 
salary and also paid a fixed monthly 
sum to the Advocate-General, who was 
expected to conduct all Crown cases on 
the Original Side of the High Court, all 
profit, costs and brief fees to tho Advo- 
cate-General should be disallowed. It 
is unfortunate tliat no evidence was 
placed on the record to show the exact 
terms of the arrangement which existed 
between the defendant and his legal 
advisers with regard to their remunera- 


tion, but it was admitted during the 
argument before me that the question 
for decision was w^hether the defendant 
was entitled to have his bill of costs 
taxed without reference to any such 
arrangement or whether only actual dis- 
bursements should be considered on 
taxation and the remaining charges dis- 
allowed altogether. The law to be ap- 
plied is the common law of England. 

The identical question arose in Azim- 
nlla Saheb v. Secy, of State (l), confirmed 
on appeal in the case of Muhammad 
Alim Oollah Sahib v. Secy, of State (2); 
and it was decided that an arrangement 
between Government and their solicitor, 
whereby the latter receives a fixed 
salary and in addition the costs awarded 
to Government in any litigation, would 
not affect a party condemned to pay 
costs to Government. It cannot be dis- 
puted that at common law costs are 
awarded to a successful party as an in- 
demnity for the expenses legitimately 
and reasonably incurred in fighting the 
action. As stated by Bramwell, B., in 
Tlarlod v. Smith (3), costs as between 
party and party are given by the law as 
an indemnity to the person entitled to 
them; they are not imposed as a punish- 
ment on the party who pays them nor 
given as a bonus to the party who re- 
ceives them. Therefore, if the extent of 
the damnification can be found out the 
extent to which costs ought to be al- 
lowed is also ascertained. 

It would, therefore, follow that a suc- 
cessful party cannot recover anything 
beyond expenses actually incurred or for 
which he is liable. 

No doubt in Raymond v. Lalccman (4)^ 
where the purchaser’s solicitor received 
a fixed salary, there is a dictum of the 
Master of the Rolls to the effect that a 
party who has to pay costs is not en- 
titled to the benefit of a private arrange- 
ment between his opponent and hia 
solicitor as to costs, but it does not 
appear that the solicitor w’as to get the 
costs recovered in addition to his salary. 
In Ojiyidry v. Sainshury (5) that dictum 
was not oven referred to. The plaintiff’s 
solicitor agreed with his client iio con, 
du^ his case in the County Court with. 

1. (1892) 15 Mad 405. 

2. (1894) 17 Mad 1G2. 

3. (1860) 6 H A N 381=29 L J Ex 141. 

4. (1865) 34 Beav 684=145 R R 682. 

6. (1910) 1 K B 645=79 L J K B 713. 
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out charging him anything. The plain- 
tiff was awarded £. 15 damages, but in 
the course of his evidence he admitted 
that he had arranged with his solicitor 
not to pay the costs of the action, con- 
sequently counsel for the defendant 
asked the County Court Judge to enter 
judgment for the plaintiff for £. 15, bub 
without costs, on the ground that 
under the proviso to S. 5 of the Attor- 
neys and Solicitors Act, 1870, the plain- 
tiff was not entitled to recover from 
the defendant more costs than were 
payable by the plaintiff to his soli- 
citor under his agreement. It was con- 
tended by the plaintiff that as the 
agreement was verbal the proviso to S. 5 
had no application. The learned County 
Court Judge held that the agreement 
need not be in writing and gave judg- 
ment for £.15 without coats. The Divi- 
sional Court upheld this decision. Be- 
fore the appeal Court it was contended 
for the respondent that the proviso to 

5. 5 of the Act of 1870 simply re_ 

affirmed the Common law doctrine. It 
was held that it was only when the 
agreement was set up by the solicitor 
that^ the Statute required it to be in 
writing, and that the case would be deci- 
ded under the Common law. Buckley, 
L. J., remarked': * 

“Suppose the Act of 1870 does not apply 
Then the client comes to the Court and says: 
Ihis IS a matter in respect of which I am enti- 
tled to get costs because I have been put to 
expense, and the law as administered in this 
Court aUows me in that state of things to be 
indemnified by the defendant to the extent of 
party and party costs.’ But he having come 
assert that right, the Court says: ‘True you are 
entitled to such indemnity, but inasmuch^as you 
have nothing to pay by reason of your a<^ree- 

ment with your solicitor there is nothing for 
which to indemnify you.” ° 

The Assistant Taxing Master has 
distinguished that case, on the ground 
that the plaintiff’s solicitor was only 
employed for that particular case. The 
Taxing Master has referred to the cases 
of Attorney. General v. Shillibeer (6) 
GaUoway v. Corporation of London (7) 
and Henderson v. Merthyr Tydfil Urban 
Council (8). but in all those cases the 
arrangement with the salaried solicitor 
-was that he should get a fixed salary 
and nothing more, so that the costs 
awarded to the party employing a sala- 

6. (1849) 19 L J Ex 115=6 D & T, oqr 
I 1867} 4 Eq 90=36 L J Ch 978 

8. (1900) 1 Q B 434=69 L J Q B 335. 


ried solicitor went into the pockets of 
that party in reduction of the salary 
paid to the solicitor. By 18 & 19 Vic., 
c, 90 it is expressly provided that costs 
awarded to the Crown are to be paid 
into the consolidated fund, and it is 
possible, though extremely improbable, 
that in any one year the Grown or any 
Corporation or individual employing a 
salaried solicitor might receive, as the 
result of successful litigation, profit 
costs exceeding that salary. But as 
remarked by Channell, J., in Henderson 
V. Merthyr Tydfil Urban Council (8) 
it would be impossible in ordinary cases 
for a losing party to show that an actual 
profit was being made. In Attorney- 
General V. Shillibeer (6) Baron Parke 
remarked; 

“It is perfectly clear that the Crown incurred 
expenses about this suit; and unless the Crown 
is to bo compensated by the payment of tho 
ordinary fees, there would be no mode of com- 
pensating it at all, because it is impossible for 
the Crown to say what proportion tho expense of 
conducting this particular suit must bear to the 
eutire salary for the year until the end of the 
year, when all the suits are known, and when 

the expense of each would be calculated, which 

at the time the costs are taxed it is impossible to 
know, and therefore it is impossible, if the 
Crown is to be compensated at all, that it should 
be compensated except in the way of payment of 
the ordinary fees.” 

The decision in Gundry v. Sainsbury 
(5; was foreshadowed by Page Wood, 

V. C., in Galloway v. Corporation of 
Lo7idon (7) where he says: 

+T, argument which struck me most was 
that with regard to the indemnity; but I cannot 
^prebend that tho Court can investigate agree- 
ments of th^ nature with respect to such a ques- 

®agshawe cited a case [Hockley v. 
BarUock {^Y\ which tended to support his vLw 
with reference to the principle of indemnity* 
a person IS ordered to pay costs; and, for 
ougnt 1 know, if an agreement has been entered 
into by a cli^ent with a solicitor that he shall pay 
o costs, it may be a question whether or not 
the opposite party can avail himself of that 

require*indeiiinity/’ 

This case differs from all the English 
cases cited in that it is admitted that 
the costs, if allowed, will not go to 
government to compensate them in part 
for the expenses they incur annually in 
employing a salaried solicitor, but will 
go to the solicitor himself in excess of 
his salary. It is suggested that if this 
arranpment did not exist and the soli- 
citor had not the chance of recovering 
profit__cg ^s in su its by or against 

(183^72 My. & L J Oh (n. s.) 93.“^ 
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Government in which costs might be 
awarded to Government: he would have 
to be paid a higher salary and that, 
therefore as such costs are allowed by 
Government to be paid to theirsolicitor, 
they are really compensation for such 
-excess salary as they otherwise would 
have to pay. I doubt whether this is a 
satisfactory argument apart from the 
fact, that there is no evidence to show 
that if the above mentioned arrangement 
did not exist Government would pay 
their solicitor a higher salary. 

But as stated by Baron Parke in At- 
torney General v. Shillibeer (6) the 
the Government have incurred expenses, 
although no particular portion of the 
salary of their solicitor can be allocated 
to the work done in this suit, and 
therefore they are entitled to be com- 
pensated l)y receiving costs from the 
losing party. If they choose, instead 
of setting off their costs against the 
salary they have to pay, to‘ hand them 
over to their solicitor as a bonus, can 
the plaintiffs object? I think they 
could only object if the solicitor depen- 
ded entirely on his remuneration for 
costs recovered from opposite parties. 
If, for instance, a party agrees with his 
|solicitor to pay him a fixed sum, say 
£100, for the costs of a suit and pays 
him that amount, then, if he wins, 
jwhatever his costs, when taxed, may 
jamount to, he is not entitled to recover 
jmore than £200 from the losing party. 
But the latter can have no voice in the 
spending of that money by his opponent 
oven although there may be an agree- 
ment to pay the solicitor the balance of 
his taxed costs. 

The question of the fees of the Advo- 
•cate General stands on the same foot- 
ing, but there is further a decision in 
Lord Advocate v. Steioart (10), cited 
with approval by Lord Halsbury (in 
Laws of England), Vol. 26, p. 804. that 
ja losing party must pay the fees of 
counsel for the Grown oven though he 
Ibe paid a fixed salary. In my opinion 
(therefore the decision of the Taxing 
Master was right and the application 
for a review must be dismissed. 

g.p./r.k. Application dismissed. 

10711899) G3 J pT737 
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Batchelor and Shah, JJ. 

Aba Waku Accused — 

plicant. 



V. 

Emperoi — Prosecutor— Opposite Party. 

Criminal Revn. Appln, No. 376 of 
1915, Decided on 2lst February 1916, 
for revision from conviction and sen- 
tence by First Class Magistrate, Bhim- 
thadi. 

Bombay District Police Act (1890), S. 39-A 
and R. 33— License is not required by per* 
son who does not take actual part in per* 
formance. 

Tbo accused paid a certain sum of money to a 
party of strolling actors in consideration of a 
performance to bo given by them, the accused 
having the privilege of soiling all the tickets and 
making such profit as bo could out of the tians* 
action. Ho obtained no license from the police, 
and was prosecuted and convicted for a breach 
of the rules framed under S. 39*A: 

Held : that in R. 33 tbo words “assisting in" 
refer only to persons taking an actual part in 
the acting or performing which is prohibited 
and hence, as the accused had taken no such 
part in the performance, the conviction must be 
set aside. [P 261 0 1] 

D. G. Virkar^ioT Applicant. 

S. S. Patkar—iov the Crown. 

Batchelort J. — The applicant has been 
convicted under S. 65, Bombay District 
Police Act 4 of 1890 ai^d the offence im-. 
puted to him was a breach of rule No. ,36 
framed under S. 39-A of the Act of 1890. 
That rule provides in substance that 
subject to the provisions of R. 33 no 
person shall without a license hold any 
public performance of a stage play. 
What the accused is found to have done 
is this. He paid a sura of Rs. 10 to cer- 
tain strolling actors in consideration of 
performance to be given by them, the 
accused having the privilege of selling 
all the tickets and making such profit as 
he could out of the transaction. It is 
not alleged that the accused took any 
personal part in the performance itself. 
The question is, whether his acts fall 
under the prohibition of S. 65. The 
learned First Class Magistrate held in 
the affirmative, because he says that the 
penultimate clause of R. 33 clearly 
shows that persons assisting in the per- 
formance are equally resi^onsible, that 
is, equally with those who give the per- 
formance. 

This interpretation however is, we 
think, a misreading of the words of Rule 
33, which are these "any persons hold- 
ing or assisting in a performance so 
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Ijrohibited shall be punishable.’* As we 
read the words “assisting in,” they refer 
only to persons taking an actual part in 
the acting or performing which is prohi- 
bited. That being so and there being 
nothing to show that this petitioner 
took such part in this performance, the 
Rule must be made absolute, the convic- 
tion and sentence being set aside and 
the fine, if paid by the applicant, being 
refunded to him. 

G.P./R.K. Rule made absolute. 
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Batchelor and Hayward, JJ. 

Harkisondas Shivlal and others — 
Plaintiif 3— Appellants. 

V. 

Chhaganlal Narsidas and others — De- 
fendants — Respondents. 

Second Appeal No. 544 of 1913, De- 
cided on 18th August 1915, from deci- 
sion of Ag. Dist. Judge, Broach, in Cross 
Appeals Nos. 97 and 98 of 1910. 

Civil P. C. (1908), O. 1. R. 8 and O, 6, 
R- 17 Community divided into two sections 
M. and jS Meeting of members of Id section 
attended by only 60 out of 183 authorising 
plaintiffs to sue S section — After institution 
112 members consenting remaining 71 sup* 
porting defendant— Suit on behalf of mem- 
bers not consenting is incompetent — Autho- 
rity being lacking at time of suit— It must 
fail — Subsequent consent is of no avail— 
Permission to amend cannot be granted. 

A community was divided into two sections 
hi and S. Some members of the former section 
held a meeting and authorized the pUintiffs by a 
resolution to sue, on behalf of the whole section, 
the headman of section S for settlement of ac- 
counts and for paymeat of the amount that 
might be found due upon those accounts being 
taken. The meeting was irregular, being at- 
tended out of a total of 183 by only 'about 60 
members of the section, some of whom were not 
entitled to vote. However after the institution 
of the suit 112 members consented to the plain- 
tiffs action. The remaining 71 members sup- 
ported the defendant: 

Held', (l) that the plaintiffs could not, under 
0. 1, R. 8, sue on behalf of those members of the 
M section who were admittedly in diametrical 
opposition to the plaintiffs in the controversy: 
(2) that the rules of equity and good conscience 
forbade the inference that the consent obtained 
after the institution of the suit was on the same 
level as the open casting of votes at the public 
meeting, (3) that as the authority was lacking 
when the suit was in fact filed, it must fail; 
(4) that permission to amend the plaint ought 
granted, inasmuch as it would expose 
the defendant to an injury which could not be 
compensated in costs, would alter the whole 
fabric and charact r-of the suit, and the am- 
ended olaims would be sprung upon the defen- 
dant for the first time; claims which he never 


had any opportunity either of considering or 
resisting before. L P‘2G2 G 2] 

B. J. Desai and T. R. Desai — for Ap- 
pellants. 

H. C. Goyajee and D. A. Khare — for 
Respondents. 

Batchelor, J. — The plaintiffs, who are- 
the appellants before us, are like the de- 
fendants members of a caste known as. 
the Dasa Lad Banias of Broach, and the 
case is divided into two sections known as 
the'Mojumpurias (Mejumpur being a ham- 
let of Broach in which certain members o£ 
the caste lived or used to live), and the 
Sheherias or the City section. The plain- 
tiffs belonged to the Mojumpur section^, 
while the principal defendants belonged 
to the Sheheria section. The plaintiffs 
in their plaint set out that they were 
authorized by the Mojumpur section on, 
13th April 1909 to bring this suit, which 
they accordingly did bring under O. 1, 
R. 8, Civil P. C., as representing the 
members of the Mojumpur section. The 
object of the suit was to depose 1st de- 
fendant from the position which he ap- 
pears to occupy both in the Mojumpur 
and in the Sheheria sections of the caste 
and the principal prayers made in the 
plaint were that the accounts of the 
Mojumpur section should be settled from 
Sambat 1953 and that defendant, should 
be compelled to pay to the plaintiff's the 
amount that might be found due upon 
those accounts being taken. 

The trial Court made a decree in 
favour of the plaintiffs, but upon appeal 
that decree was amended by the learned 
District Judge who refused the prayer 
that defendant 1 should be called upon 
to refund the moneys due to the Mojum- 
pur section, though he allowed the- 
plaintiffs’ claim to the extent that ac- 
counts should be takenfrom defendant 1. 
Prom that decree the plaintiffs bring, 
this present appeal, while the respon- 
dents have filed cross. objections in res- 
pect to that portion of the decree which 
was in the plaintiffs’ favour. We have 
had a very careful argument from 
Mr. Desai on behalf of the plaintiffs- 
appellants, but I am of opinion that 
this suit was misconceived and musk 
fail. As I have shown, the plaintiffs, 
purported to be suing on behalf of the 
whole Mojumpur section, or sub-caste, 
by virtue of O. 1, R 8. But it seems to| 
me clear upon the very face of things 
that the plaintiffs could not, under O. 1, 
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jR. 8, sue on behalf of those numerous 
members of the Miijumpur section who 
admittedly were and are in diametrical 
|Opposition to them in this present con- 
itroversy. In no sense could these per- 
sons he said, I think, to be represented 
by the plaintiffs in this suit. For in no 
sense could it be said, as the language 
of the rale requires, that they and the 
plaintiffs held the same interest in the 
suit and that the plaintifl's in bringing 
this suit were suing for or on behalf of 
these dissentient members. But then 
it was said that in any event the suit 
was good, considered as brought by the 
plaintiffs for themselves and for those 
members of the Mojumpur section who 
at the meeting of 18th April 1909 re- 
corded their opinions in favour of the 
plaintiOs’ views. There however the 
difficulty is the learned appellate Judge’s 
finding of fact that this meeting was ir. 
regularly convened, and Mr. Desai has 
very properly and candidly admitted 
that that finding of fact is binding upon 
him in second appeal. 

The result therefore is that the con- 
stitution of this suit cannot be justified 
by reason of anything that took place 
at the meeting of 18th April 1909. That 
difficulty was, as I understand, admitted 
by Mr. Desai who however sought to 
remove it by reference to events that 
occurred after the filing of the suit; 
and the contention was that, although 
at the date of the filing of the suit, the 
plaintiffs were without that authority 
upon which they purported to base 
their suit, yet such authority was sub- 
sequently supplied to them by the cir- 
cumstance that after the filing oi the 
suit numerous members of the Majum- 
pur section communicated to the plain- 
tiffs their adherence to the position 
which the plaintiffs were adopting. 
Thus by the application Ex. 73, 42 
such members expressed their adher- 
e^nce. By the letters and post cards, 
Lxs. 74 to 87, 14 other members gave 
a like expression of opinion. The total 
according to Mr. Desai’s calculation, 
W'ould give 112 members consenting to 
the plaintills’ action 'out of a total 
membership of 183. Now it was ad- 
mitted in the course of the argument 
that in this matter there is neither 
statutory law nor custom which can 
guide us to a decision, and that in con- 
sequence under the Regulation of 1827 
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our determination must be founded 
upon equity and good conscience. 

But it seems to me that the rules 
of equity and good conscience forbid 
the inference that an expression of 
of opinion obtained in private after a 
suit filed is on the same level as the 
open casting of a man’s vote at a 
public meeting. For, at the public 
meeting there are his friends to support 
him and there are his adversaries to cor- 
rect him or any other member on his 
side if any misrepresentation or exag- 
geration should be used in argument; 
whereas opinions obtained by one party 
in private behind the back of the other 
party may be obtained by inducements 
or representations which, if they were 
known to the Court, would not be ap- 
proved by the Court. I think therefore 
that it is not possible to call in aid 
these private expressions of consent ob- 
tained after suit filed, so as to supply 
that authority which was admittedly 
lacking at the time when the suit was 
in fact filed. That being so, the suit 
as constituted must, I think, fail. 

We have carefully considered whether] 
under 0. 6, R. 17, we ought not to 
allow, even ,at this late stage of the 
litigation, the plaintifl's to amend their 
plaint. I am of opinion that permission 
ought not to be granted for the reason 
that if it were granted, it would ex- 
pose the defendants to an injury which 
could not be compensated in costs. For 
the amendment of the plaint in the 
manner suggested would alter the whole 
fabric and character of the suit, and 
however the amended claims might be 
worded,, the result would be that they 
would be claims now sprung upon the 
defendants for the first time, claims 
which the defendants up till now have 
never had any opportunity either of 
considering or of resisting. In my opinion 
therefore the whole suit fails and should * 
be dismissed with costs throughout. 

Ilat/ward, J . — I entirely concur. 

G.vJ IP K . Suit di s w issed. 
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Scott, C. J. and Shah, J, 
Laxman Nilkant Pusalkai — Appel*, 
lant, 

V. 

Vinayak Keshav Pwsa7^'ar— Respdt. 
Second Appeal No. 41G of 1914. De- 
cided on 18th October 1915. 


: 
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Hindu Law — Joint family — Money bor* 
rowed by one coparcener for benefit of all 
— Decree obtained against borrower alone — 
Interest of other coparceners is not liable to 
attachment and sale in execution of decree. 

One of the several coparceners borrowed money 
for the benefit of all the coparceners on a bond 
signed by him alone. To the suit on the bond 
his coparceners were not made parties and a 
decree was obtained against him alone : 

Held : that the interest in the family pro- 
perty of any coparcener other than the judg- 
ment-debtor could not be attached and sold in 
execution of the decree. IP 2G3 C 2] 

Quaere. — \Vhether 14 Bom 597 and 23 Bom 
372, lay down the law correctly? : 6 Bom 5G4 ; 
7 Bom 95 (ywle) ; 11 Bom^tOQ ; 32 Cal 293 (PC); 
15 Cal 70 (P C) and IS I C 385, Ref. 

[P 263 0 1] 

O. K. Farekh—iov Appellant. 

B. V . Besai — for Respondent. 

Scott, C. J , — This suit is brought by 
the plaintiff to establish his right to 
attach and sell the interest of the defen- 
dant (amounting to one-fourth of an 
equity of redemption) in execution of a 

'Small Cause Court decree passed on an 
instrument of loan signed by the judg- 
ment-debtor alone, who was a brother 
and co-parcener of the present defen- 
dant. The money is held to have been 
borrowed for the benefit of all the 
brothers. The present defendant was 
not a party to the suit in the Small 
Cause Court. The question now to be 
• decided is unembarrassed by the interest 
of any innocent Court-sale purchaser. It 
is simply whether the unincumbered 
interest of a Hindu can be attached and 
sold in execution to satisfy a money- 
decree obtained against his brother in a 
suit to which the objector was no party. 
It may be conceded that on the findings 
of the lower Court the present defen- 
dant was a principal disclosed or undis- 
closed of the borrower and the latter as 
an agent would have an agent’s rights 
of indemnity, but that is not sufficient 
for the plaintiff. He desires to obtain 
satisfaction direct from his debtor’s 
brother’s property. A similar question 
was stated but notdecided by the Judicial 
Committee in Burgapersad v. Keshoper- 
sad Singh (1). In Bombay cases where 
• the question has arisen the current of 
decisions has not been uniform. Until 
Hari Vithal v. Jairam Vithal (2) it was 
uniformly held in this Court that a sale 
under a decree against the manager of a 
Hind u family when that manager was 

1. (1882) 8 Cal 656=9 I A 27 (P GJ. 

2. (1890) 14 Eom 597. 


not the father of the other cosharers, 
only passed the right, title and interest 
of the party to the suit : see Maruti 
Narayan v. Lilacliand (3), Pandtirang 
Kamti v. Venkatesh Pai (4) and Laksh- 
man Venkatesh v. Kashinath (5). In 
Hari Vithal v. Jairam Vihal (2) how- 
ever it was stated that : 

“ Though in the Bombay Presidency the 
course of decisions as regards sales under a 
decree against a manager has been as stated in 
the case of Lalcshman Venkatesh v. Kashinatk 
(5), still the right of a manager to bind the 
estate by transactions for its benefit is well 

established That being so, the decision 

of the Judicial Committee in Daulat Ram's case 
(j) must now be held to governs cases such as 
the present, where family property has been sold 
in execution of a decree against a manager 
alone. It practically overrules the decision in 
Lakshman VeyikatesU v. Kashinath (5) and the 
preceding decisions there referred to.” 

BaulatBam w.Mehr Chand (6) related 
solely to mortgaged property and it does 
not appear to me to affect in any way 
the authority of Lakshman Venkatesh v. 
Kashinath (5) and kindred cases. In a 
later, case however Sakharam v. Bevji 
(7), the view taken in Hari Vithal v. 
Jairam Vithal (2) was adopted and re- 
enforced by a reference to Sheo Pershad 
Singh v. Saheb Lai (8), a gain a case of 
mortgage or, as it is called in the report 
pledge.’ Hari Vithal v, Jairam Vithal 
(2) and Sakharam v. Bevji (7) have not 
been accepted without demur : see 
Madhusudan Shivaram Kaiivinde v. 
Bhau Atmaram Lad (9). In Khiaraj- 
mal V. Bairn (lO) the Judicial Commit- 
tee observed that the Court has no juris- 
diction to sell the property of persons 
not parties bo the proceedings or pro- 
perty represented on the record, although 
judicial sales are not disturbed on the 
ground that some members of the family 
who were minors were not parties, if it 
appears that there was a debt justly 
due from a deceased member of the 
family and no prejudice is shown to the 
absent minors. This must now be taken 
subject bo S. 53, Civil P. C. In the pre" 
sent case the stage of sale has not been 
reached and there is no reason for as- 
suming jurisdiction to dispose of pro- 
psrt y belonging to one who w^s no party 

3. aS8l-82) 6 Bom 584. 

4, (1833) 7 Bom 95 (note). 

6. (1337) 11 Bom 700. 

6. (1888) 15 Cal 750=14 I A 187 (P C). 

7. (1899) 23 Bom 372. 

8. (1893) 20 Cal 453. 

9. (1913) 18 I C 355. 

10. (1905) 32 Cal 296=32 I A 23 (P 0). 
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to the suit and is not a representative 
of the juilgnient-debtor. I would reverse 
the decree and dismiss the suit with 
costs throughout. 

Shah, J.~l concur. I desire to add 
that I express no opinion as to the cor- 
rectness of the view taken iuHari Vithal 
V. Jairam Vithal (2) that Daulat Barn's 
case (6) has the effect of overruling the 
earlier decisions of this Court in Maruti 
Narayan wLilachand (3) and Lahshman 
Venhatesh v. Kashinatk (5). The point 
does not arise in this case, and when it 
arises it will require to be carefully con- 
sidered in view of the doubt expressed 
in Madhusuclan Shiiaram Kanvinde v. 
Bhau Aimaram Lad (9). 

g.p/r.k. Appeal accepted . 
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Batchelor, Ag. C. J. and Shah, J. 

Vi?iayak)'ao Basasalieb Inamdar and 

Plaintiffs— Appellants. 

V. 

Shamrao Vithal Kalkundri and an- 
other Defendants — Pespondents. 

First Appeal No. 192 of 1913, Decided 
on 17tli August 191G, from decree of 
First Class Sub-Judge, Belgaum, in C 
S. No. 445 of 1911. 

Dekkhan Agricullurists Relief Act (17 
of 1898), S. 3 (3) S. 3 (3), Contemplates 
suit for redemption either simpliciter or 
primarily and substantially — Suit in reality 
to set aside in consent decree and sale-deed 
— Suit is outside purview of the Act. 

'Jho words of S. 3 (H). Dekkhan Agriculturists’ 
Relief Act, contemplate a suit for rodomption of 
a mortgage either simpliciter or primarily and 
substantially. [P 2G4 C 2] 

Where however under the cloak of a redemp- 
tion suit, the plainlifT seeks to sot aside a con- 
sent decree and a sale- deed and when those 
things aie done, to recover the property of which 
ho has been fraudulently deprived, the suit is 
outside the Act : 9/0 393, lU j. [P 2G5 G 1] 

JayaJear and S. S. PatJear — for Appel- 
lants. 

11. C. Coyajec and Cl. S. Muhjaoiikar 
and T. E. Desai for Respondent 1. 

Nillcanih Atmaram — for Respon- 
dent 2. 

Batchelor, Ag. C. J, — The appellants, 
who were the plaintitTs in the lower 
Court, brought this suit as a suit for re- 
demption iindor the Dekkhan Agricul- 
turists’ Relief Act. The mortgage to bo 
redeemed was said to bo that executed 
by the plaintiffs’ father in 1884. In 
1899, the mortgagee sued the mortgagor 
for recovery of the mortgage-debt and 
for sale of the property. In March 1900, 


there was a consent decree by which a 
new sum was taken as the capitalized 
principal, interest was allowed at seven 
and half per cent, and provision was- 
made for payment of the money by cer- 
tain instalments. The security under 
this arrangement differed in some parti- 
culars from the security of the earlier 
mortgage, and notably Survey No. 50, 
which was included in the order mort- 
gage, was excluded from the purview of 
the consent decree. On the same day as 
this consent decree was obtained, Sur- 
vey No. 50 was sold by the mortgagor to 
the mortgagee for Rs. 1,000. In 1903, 
the mortgagee, on his application for 

execution of the consent-decree, obtained 
possession of the property and has since 
remained in possession. Thereupon, in 
1911, the plaintids brought the present 
suit. In their plaint they set out the 
facts which I have summarised, and they 
claim to set aside the consent decree as- 
having been obtained by fraud, coercicn 
and misrepresentation. In the same way 
they seek to set aside the sale-deed of 
Survey No. 50 on the ground that it was 
nominal and fraudulent and procured by 
coercion. 

Mr. Coyajee contends, and I think 
rightly, that such a suit is outside the 
Dekkhan Agriculturists’ Relief Act. If 
reference be made to Ss. 3, 2 and 13 of* 
that Act, it will be seen that the suit 
can only be brought within the Statute 
if it is a suit for the redemption of mort- 
gaged property within the meaning of| 
Cl 3, S. 3. It is, in my opinion, clearly 
not within this clause, the ^YO^ds of 
which contemplate a mortgBge suit 
either simpliciter or primarily and sub- 
stantially. This however is something 
far more than that, and very different 
from that. It is a suit to set aside a 
sale deed and a Court’s decree, and when 
those things are done, to recover the 
property of which, according to the 
plaint, the plaintiffs have been fraudu- 
lently deprived. This seems to me to 
bo the description of the suit, and, if 
that is so, it falls,. I think, within the 
authority of the Privy Council decision 
in Mt. Bachi v. Bickchand Jiomol (l), 
where Lord Macnaghten said, in langu- 
age which appears to me perfectly ap- 
plicable to the present suit ; 

“In form it is a suit for redemption. In re* 
niity it is nothing of the kind. It is a suit to 

1. (1911) 9 1 0 393 (PC). “ 
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recover property of which the rightful owner has 
been deprived by fraud. That settles the case.” 

In the case before their Lordships of 
the Judicial Committee the obstacles 
which stood in the way of the immediate 
redemption were certain private sales 
made by the mortgagors to the mortga- 
gees. Here also the obstacle is in part 
the same. For in part in consists of the 
private sale of Survey No. 50 made by 
the mortgagor to the mortgagee in 1900. 
For the rest the impediment consists of 
the decree of a Court, w’hich is not the 
less a decree because it was obtained by 
consent of parties. I may add that on 
similar facts this Court took the view 
which I am now expressing in Shamrao 
Vithal Kalkundri v. Nilkanth Ram- 
chandra Kulkarni (2). On these grounds 
it appears to me that the suit as brought 
is not maintainable. That being so, we 
express no opinion as to the merits of 
the case on any other point of contro- 
versy between the parties. The appeal 
must be dismissed with costs, the low’er 
Court’s decree being affirmed, Eespon- 
dent 1 alone will have the costs. 

Shah, J. — I agree. 

g.p./ r.k. Appeal dismissed. 

2. F A No 15 of 1912 (unreported). ^ 
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Macleod, J. 

C. Boggiano Co.— Plaintiffs. 

V 

Arab Steamers Ltd. — Defendants. 
Original Civil Suit No. 966 of 1915, 
Decided on 21st October 1915. 

(a) Contract Act (1872), S 65— Payment 
of fneght in advance to Steamer Company 

Voyage abandoned by reason of Govern- 
ment prohibitory orders — Suit to recover 
freight is governed by S. 65. 

The plaintiffs put under a charter-party, on 
board s.s. ” Jeddah ” belonging to the defen- 
dant Steamer Company, 2500 bales of cotton for 
Genoa, and paid Rs. 32,610 for freight. Owing 
however to the import of cotton into Genoa be° 
ing prohibited by orders of Government, the 

Jeddah ” did not leave the harbour and the 
voyage had to be abandoned, and eventually it 
unloaded her cargo. Before getting delivery of 
^e cotton, the plaintiffs were asked to deposit 
Rs. 12,000 to cover the expenses and loss in- 
curred by the ship and this sum was paid. 
The plaintiffs filed a suit to recover the freight 
and for an account of Rs. 12,000 paid by them 

to defray the costs of unloading : 

Held : ( 1 ) that the case was governed by 
S. 65 and the plaintiffs were entitled under the 
circumstances to recover with interest the 
amount paid by them for freight. [P 268 C 2] 

(2) That on the question of account tBe de- 


fendants were entitled to charge reasonable ex- 
penses for unloading, etc. [P 2G8 C 2} 

(b) Carriers Act (1865) — Benefit of Act. 

Carriers by sea in India are not entitled to- 
the benefits of Act. [P 267 G 1] 

Strangman and Desai — for Plaintiffs. 

Campbell and Weldon — for Defen- 
dants. 

Judgment . — The defendant Steamer 
Company entered into an agreement, on 
the 1st April 1915, with the firm of Chha- 
gandasand Company whereby the latter 
chartered the steamer “Hejaz” for a voy- 
age, Bombay to Naples, Genoa and/'or 
Marseilles, any two discharging ports at 
charterer’s option. On Idth April, tho 
“Jeddah” was substituted for the “He- 
jaz.” The plaintiffs procured from Chha- 
gandas and Company freight for 2,500 
bales of cotton on the said steamer and 
were given the shipping orders which they 
presented to the defendants. The 2,500 
baleswere puton'.board the “Jeddah” and 
25 bills of lading relating to them were- 
issued by the defendants, who were paid 
Rs. 32,610-6-2 for freight. Owing how- 
ever to the import of cotton into Genoa, 
being prohibited by ordeis of Govern- 
ment, the * Jeddah ” did not leave the 
harbour and the voyage had to be aban- 
doned. Negotiations were entered into 
with the various shippers of cotton, 
which are set out in the correspondence 
annexed to the pleadings, but eventually 
the Jeddah unloaded per cargo in the 
Alexandra Dock. Before getting deli- 
very of their cotton the plaintiffs were 
asked to deposit Rs. 12,000 to cover the 
expenses and loss incurred by the ship 
and this sum was paid. The plaintiffs 
thereupon demanded the return of the 
amount paid by them for freight, but 
the defendants claimed that under the 
events which had happened they were 
entitled to retain the money and espe- 
cially relied upon the second slip at- 
tached to the shipping orders. The 
plaintiffs therefore filed this suit to re- 
cover the freight and for an account of 
the Rs. 12,000 paid by them to defray 
the costs of unloading. If the Contract 
Act applies, the contract became void 
under S. 56 of the Act and the defen- 
dants were bound , under S. 65, to 
restore to the plaintiffs the advantage 
they had received under the contract. 

But it has been contended, first, that 
money paid in advance for freight is ir- 
recoverable at law, secondly, that the 
defendants are common carriers and 
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that under the decision of the Privy 
Council in the case of Irrawaddy Flo- 
tilla Co. V. Burjwandas (l) the rights and 
liabilities of common carriers are out- 
side the Contract Act and governed by 
the principles of English Law as modi- 
fied by the Common Carriers Act of 
18Go. By the policy of the law of Eng- 
land freight and wages, strictly so call- 
ed, do not become due until the voyage 
has been performed. But it is com- 
petent to tlie parties to a charter-party 
to covenant by express stipulation in 
such manner as to control the general 
operations of law: per Lord Ellen- 
borough, C. J., in Be Silvale v. Kendall 
(2). 

Now the defendants, for their first 
proposition, relied on the case of Kirch- 
ner v. Venns (3), where it was held that 
freight paid in advance lost its legal 
character of freight and was money paid 
to the ship-owners for taking the goods 
on board and undertaking to carry them 
to their destination, while freight in law 
was money paid for the carriage of the 
goods and w’as payable on the arrival of 
the goods at their destination though it 
might, under the terms of the contract, 
be payable at the port of departure. 
But the question in that case w’as whe- 
ther the sbipow'ner had a lien for freight 
on goods shipped from Liverpool to 
Sydney when, under the terms of the 
charter, the freight was to be paid in 
Liverpool one month after the date of 
sailing and, as a matter of fact, had not 
been so paid before the ship arrived at 
Sydney, and it was decided that as the 
money so to be paid was not freight 
in law, the shipowner had no lien 
on the goods. I doubt whether in these 
days such a contract for the car- 
riage of goods would be likely to be 
made in India; either the freight is 
paid before the goods are shipped in 
which case the sliipper would insure 
the freight, or the freight is payable on 
arrival in which case the shipowners 
would insure; though if it is a term of 
the contract that freight is payable, 
ship lost or not lost, the shipper would 
have to insure in any case. 

But freight to be paid in advance is 
not irrecoverable because it loses its 
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legal character of freight, but because 
by the Common law of England the 
general rule is that when a contract 
becomes impossible of performance by 
the failure of a state of things contem- 
plated as the foundation of the contract 
to exist, the partners are excused from 
further performance and acquire no 
rights of action so that each must bear 
any loss or expense already incurred, 
and cannot recover back any payment in 
advance: Civil Service Co-operative 

Society v. General Steam Navigation 
Company (4). Reading the charter- 
party, the shipping orders and the bills 
of lading together, I think that the 
money paid by the plaintiffs was freight 
paid in advance under the terms of the 
contract and was not merely money 
payable in Bombay on the completion 
of the voyage, which was paid prema- 
turely at the will of the plaintiffs, as 
was the money paid for freight in the 
case of Krall v. Burnett (5). It is ad- 
mitted that under the Common law of 
England the plaintiffs would not be 
able to recover because the contract 
became impossible of performance and it 
is argued that the Common law of Eng- 
land applies because the defendants are 
common carriers. The following defini- 
tion of a common carrier by Parsons 
was approved by Cockburn, C. J., in the 
case of Nugent v. Smith (6): 

“‘A common carrier is one who offers to carry 
goods for any person between certain termini 
and on a certain route. Ho is bound to carry 
for all who tender to him goods and the price of 
carriage, and insures these goods against all loss 
but that arising from the act of God or the public 
enemy, and has a lieu on the goods for the price 
o! the carriage.” 

A common carrier is also entitled, 
when goods are oflfered to him, to 
demand and to be paid the full price of 
carriage, and if this is not paid he may 
lawfully refuse to carry at all. ^ut the 
price demanded must be a reasonable 
one. It is also essential to the charac- 
ter of a common carrier that he is bound 
to carry the goods of all persons apply- 
ing to him. Now the preamble to Act 
3 of 1865 states: 

"WhcTcas it is expedient not only to enable 
common carriers to limit their liability for loss 
of or damage to property delivered to them to bo 
carried but also to declare their liability for loss 
of or dam a ge to su ch prope rty occasioued by the 
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negligence or criminal acts of themselves, their 
servants or agents’* 

and under S. 2: 

‘Common carrier’ denotes a person, other 
than the Government, engaged in the business 
of transporting for hire property from place to 
place, by land or inland navigation, for all per- 
sons indiscriminately” 

[thus excluding carriers by sea. There- 
fore carriers by sea in India are not en- 
^titled to the benefits of Act 3 of 1865, 
ithough it may be a question ^Yhether 
the Common law of England is not still 
applicable to them. In the case of Bri^ 
tish India Steam Navigation Co. Lid. 
V. Hajee Mahomed Esack & Co. (7) the 
Court seems to have assumed it without 
further consideration, but considering 
the terms of the preamble I should feel 
inclined to doubt it. The law relating 
to the liability of common carriers was 
first established by our Courts with re- 
ference to carriers by land. In the case 
of Rich V. Kneeland (8) it was decided 
that the common wayman or carrier by 
water stood on the same footing as 
common carrier by land. The first 
case in which the liability of the 
owner of a seagoing ship comes in ques- 
tion was Morse v. Slue (9): see per Cock- 
burn, C. J., in the case of Nugent v. 
Smith (6). Now it is interesting to note 
that in that case it was argued in the 
lower Court, though without success, that 
the liability of the defedant Company, 
which agreed to carry the plaintiff’s 
mare by steamer from London to Aber- 
deen, could not be made to rest on the 
allegation that they were common car- 
riers, because it was said that liability 
was imposed by the custom of the realm 
and such a custom could not have force 
beyond the realm. 

It may be that the owners of coasting 
steamers should be considered on the 
same footing as carriers by inland navi- 
gation, bat it would be difiicult for any 
owners of seagoing steamers to come 
within the definition of common car- 
riers” though of course it is not impos- 
sible, and as the Indian Legislature 
designedly excluded common carriers by 
sea from the benefits of Act 3 of 1865, 
they may have intended to bring their 
liability under the Common law of bail- 
ment._ But even supposing the defen- 
dants Company run general ships as 
£gmmgn_ garriers . the next question is 

7. (1881) 3 Mad 107. 
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whether in this particular case when 
they chartered the whole ship to Chha- 
gandas & Co., they can be treated as 
common carriers. The whole question 
was very fully discussed in the case of 
Nugent v. Smith (6), above cited, by 
Cockburn, C. J., (though it was not 
necessary for the decision of the case) 
in order to meet the opinion expressed 
by Brett, J., in the lower Court that by 
the Law^ of England all carriers by sea 
were subject to the liability which by 
that law undoubtedly attached to com- 
mon carriers whether by sea or land : 

’‘All Jurists who treat of this form of bailment 
carefully distinguish between the common car- 
rier and the private ship .... But if the owner 
of a ship employs it on his account generally . . . 
he will not be deemed a common carrier, but a 
mere private carrier (Story on Bailment, S. 601) 
.... But the learned author does not say what 
would be the case where a shipowner holds him- 
self out as ready to send his vessel with cargo to 
any place that may be agreed on, on a private 
bargain, and not as a general ship .... I can- 
not help seeing the difficulty which stands in 
the way of the ruling in the case of Liver Alkali 
Co* V. J ohnson (10), that it is essential to the 
character of a common carrier that he is bound 
to carry the goodsof all persons applying to him, 
while it never has been held, and as it seems to 
me could not be held, that a person who lets out 
vessels or vehicles to individual customers on 
their application was liable to an action for 
refusing the use of such vessel or vehicle if 
required to furnish it ... . The importance of 
the question is materially lessened by the gene- 
ral practice of ascertaining and limiting the 

liability of the shipowner by charter-party or 
bill of lading.” ' 

Therefore it is not sufficient to say 
that because the defendants’ Company 
own steamers and carry goods by sea 
they are common carriers. For all I 

know they may own general ships though 
there is no evidence that they run any 
ships on a particular line between cer- 
tain termini on which they are bound to 
carry goods for the public on receipt of 
reasonable charges. Even if they did 
that would not make them common 
carriers as regards ships let out on 
charter. In this case the whole ship 
had been chartered by Chhagandas & 
Co., who brought the persons to whom 
they sold cargo space into contractual 
relationship with the defendants. There, 
fore the ship was not a general ship the 
owners of which were bound to carry 
goods for any of the public who might 

wish to despatch their goods in the 
ships. 
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The last question is whether, even 
supposing the defendants are common 
carriers, the provisions of the contract 
applicable to all contracts in general 
are not applicable to the contract in 
this case. In the case of Irrawaddy 
Flotilla Company v. Bugwandas (l) the 
only question was whether the chapter 
of the Act relating to bailments ap- 
plied. Their Lordships wore only deal- 
ing with the liability of common car- 
riers, and the Common law of England 
relating to common carriers only differs 
from the Common lasv of contract in 
respect of theirliability as bailees. They 
held that as Act 3 of 18G5, which codi- 
fied only a part of the Cummon law 
relating to the liability of common car- 
riers, was not repealed by the Contract 
Act, it was intended to leave the law 
in Inlia relating to the liability of 
common carriers as it was, that is to 
say, partly governed by the Common 
law and partly by Act 3 of 1865 and 
not to substitute for that part of the 
Common Law which was not included- 
in Act 3 of 1865 the provisions of the 
Act. 

I do not think that, when their Lord- 
ships said that there was in India be- 
fore the Contract Act a complete code 
for common carriers, they intended to 
decide that the general provisions of 
the Common Law relating to the forma- 
tion and performance of contracts should 
still be applicable to contracts en- 
tered into by the public with common 
carriers. The defendants appear to have 
conceded this before the hearing, as it 
is nowhere suggested in the correspon- 
dence liefore suit or in the pleadings 
that the defendants were common car- 
riers. The plaintiffs wore asked to 
admit that the ship was under charter 
to Chhagarulas k Co. and in para. 5 of 
the wiitten statement the defendants 
rely on S. 56, Contract Act. The de- 
fence was really based on the decision 
in tiie case of Civil Service Co-operative 
Society v. General Steam Navigation 
Co. (4), which is applicable to all con- 
tracts and not only to contracts with 
common carriers. The special provi- 
sions of the Common Law of common 
carriers dealt with their liability and 
nothing else, and formed a special chap- 
ter of the law of bailment. Therefore, 
in any event, in my opinion, the case 
is governed by S. 65, Contract Act; and 
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the plaintiffs are entitled, under the 
events which have happened, to recover 
the amount paid by them in advance for 
freight with interest at six per cent, 
from 15tb June 1915. As regards the 
account rendered for expenses, the de- 
fendants have conceded that demurrage 
should only be charged for twenty-five 
days and the item for demurrage on 
waggons should be omitted. 

The plaintiffs contest the item for 
insurance, on the ground that they 
were not informed that the defendants 
were going to insure the goods and if 
they had been, they would have asked 
the defendants not to insure as their 
goods were covered by a general policy. 
It is interesting to contrast the defen- 
dants’ anxiety to insure the goods with 
their present contention that they were 
common carriers. However I must ac- 
cept Mr. Wardlaw Milne’s evidence that 
at a meeting with the shippers on 20th 
May the question of insuring the goods 
was discussed, so ‘that plaintiffs must 
have have had notice and could have 
told the defendants if they wished them 
not to insure their goods. The charges 
for labour for removing the goods to 
Tank Bunder must stand, as the plain- 
tiffs have not proved that the defen- 
dants could have obtained cheaper rates 
for the work to be (lone considering all 
the circumstances of the case andespeci- 
ally the time of year. As the defendants 
have paid into Court more than sufficient 
to meet the balance for expenses that 
can be set-off against the freight which 
is re-payable, there will be a decree for 
plaintiffs for the amount of the freight 
paid with interest at six per cent, from 
loth June 1915 till judgment with costs 
and interest on judgment at six per cent. 

G.r / r.k. S^iit decreed. 
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Beaman, J. 

Mukanchand Bajaram Balia — Plain- 
tiff. 

V. 

N ill alchand Qurm ithh rai — Defendant . 

Original Civil Suit No. 1251 of 1914, 
Decided on 2nd July 1915. 

(a) Contract Act (1872), S. 47-Conlract 
governed by rules of Bombay Cotton Trade 
Association — Vendor not giving delivery 
before specified time cannot sue for dam^ 
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ages on contract — Bombay Cotton Trade As- 
sociation Rules — Rr. 15 and 17. 

Under a contract governed by the rules of the 
Bombay Cotton Trade Association the vendor 
is bound to tender a delivery order backed by 
the goods before 1 p. m. of due date. Whire the 
vendor has not tendered the goods before the 
specified time, he fails, under S. 47, Contract 
Act, to perform his part of the contract and 
thus precludes himself from approaching the 
Court as a plaintiS in a suit for damages on the 
contract. [P 272 C 1] 

(b) Bombay Cotton Trade Association 
Rules, Rr. 15 and 17 — Practice of giving 
railway receipts is not intended to absolve 
vendor from obligation in Rr. 15 and 17. 

The practice of giving railway receipts instead 
of delivery orders is adopted merely in order to 
secure the advance payment of 90 per cent, of 
the price, and is not understood in the trade to 
absolve the vendor from any of his obligations 
as laid down in Er. 15 and 17. [P 271 C 2] 

(c) Bombay Cotton Trade Association 
Rules, R. 17 — “Tender” — Meaning ex- 
plained. 

The framers of the R. 17 meant the word 
“tender” to have its full legal connotation. 

[P 272 C 1] 

W cbdia and Mehtu — for Plaintiff. 

Setalvad and Desai — for Defendant. 

Judgment. — This case has been 
brought, as counsel stated, by way of a 
test case. The point upon which I 
understood at first that it was meant to 
be a test case was, whether the contract 
between the parties was to be read as 
containing a clause precluding either of 
them from cancelling the contract in 
any event, and, if so, whether that was a 
good agreement. As the case deve- 
loped it appeared as though the decision 
of the Court were required upon an- 
other point, namely, whether the plain- 
tiff by giving the railway receipt on 
19th March 1914 had thereby complied 
with the condition of the contract made 
between the parties requiring tender by 
the vendor. The contract is a cotton 
contract entered into on 25th January 
1914 for the purchase by the defendant 
from the plaintiff of 200 bales of cotton 
— March delivery— between 15th and 
25th, and expressed to be in all details 
governed by the Rules of the Bombay 
Cotton Trade Association, subject only 
to this exception i that in no circum- 
stances was the contract to ba cancel- 
led. I have no doubt whatever, not- 
withstanding the fact that for want of 
punctuation a different construction has 
been sought to be placed by the defen- 
dant upon the term, that the contract 
meant and was expressed to ba irrevo- 
cable. A very cursory study of the Rules 


of the Bombay Cotton Trade Association 
will show why a term of this sort is 
introduced into almost all cotton con- 
tracts between reputable dealers. If 
we turn to R. 17 of the rules of the 
Bombay Cotton Trade Association, we 
shall find that under a contract of this 
kind the vendor is bound to tender a 
delivery order backed by the goods be 
fore 1 p. m. of due data. 

That will be on this occasion before 
1 p. m., of 25th Match 1914. In the 
event of his failure to do so, the buyer 
has three courses open to him : (l) to 
cancel the contract ; (2) to buy at sel 
ler’s risk, and (3) to close at the room- 
rate of the day. The first of these three 
courses, if left open, would practically 
put a stop to all cotton business in 
Bombay. That is the reason why all 
these contracts will be found, I believe, 
certainly the English contracts, to have 
a clause similar to the clause in this 
contract stipulating that in no circum- 
stances is the contract to be cancelled. 
What, then, is the result if the seller 
does not tender a delivery order for the 
goods in due course ? The buyer may 
buy at seller’s risk paying the difference 
if the market has fallen, or he may 
choose simply to close the contract with- 
out taking the goods by paying differ- 
ences, If the seller refuses or negli- 
gently omits to tender, it is obvious that 
in a falling market the buyer stands in 
no need of any remedy whatever. The 
provisions of R. 17, which have the ap- 
pearance of being optional, must there- 
fore be understood, if business is to go 
on at all, as being imperative upon the 
other party to the contract. Very un- 
fortunately, expert evidence which might 
have been available to the Court on the 
custom of the trade, particularly with 
reference to the substitution of railway 
receipts for delivery orders, was objected 
to by the defendant ; and consequently 
I have not that material on the record 
which would enable me to give chapter 
and verse upon the highest authority for 
the proposition I am now stating as being 
a proposition generally true, applicable 
to and governing the cotton trade in 
this city. 

There can, I apprehend, ba absolutely 
no doubt that between large firms thou- 
sands of deals are entered into under the 
Rules of the Bombay Cotton Trade As- 
sociation, every contract including a 
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term that the contract shall not be can- 
celled in any circumstances ; and that 
the parties thereto settle under R. 17 in 
the manner I have described ; that is to 
say, it would be the understanding bet- 
ween honest dealers that the party 
against whom the market had turned 
would, whether delivery were tendered 
or not, conclude the contract in the 
manner made optional to him by R. 17. 
He could not cancel the contract but he 
would be obliged, if he were an honest 
dealer, either to buy at the risk of his 
vendor and send him a difference note, 
stating the rates at which he bought and 
at which he had agreed to buy from the 
vendor, and pay the difference ; or he 
w’ould adopt the simpler course or merely 
invoicing the goods back to the vendor 
at the market rate of the day, again pay- 
ing the difference. It is perfectly clear 
that if the contracts wore allowed to be 
cancelled merely for non-tender of goods 
or delivery order, as is actually provided 
for in R. 17, a great part of' the cotton 
business done on a large scale by the 
principal firms here would bo paralysed. 

On the other hand, it is equally clear 
that the insertion of such a clause in the 
contracts indicates that they are essen- 
tially what the Courts would call wager- 
ing contracts and therefore there might 
be some difficulty in enforcing them in a 
Court of law. Doubtless, it is also for 
this reason that so little stress is laid 
upon the tender of the delivery order ; 
for the non-tender of the delivery order, 
for all the purposes which the framers 
of the Rules had in view, could make no 
substantial difference to the losses or 
gains of the parties, once they had con- 
tracted themselves out of the liberty al- 
lowed to the party not in breach to 
cancel the contract. So that I do not 
doubt that in practice very little impor- 
tance is attached to the actual tender of 
delivery orders or of goods where the 
contracts have been made rather for 
cover than with the object of actually 
obtaining goods, it being then the well- 
understood practice of the market that 
the loser on such contracts will follow 
out the intentions of the framers of the 
rules, whether delivery w'as tendered or 
not, by adopting one or other of the two 
courses laid down in R. 17. The first 
course, viz., the cancellation of the con- 
tract, must, I repeat, be kept out of view 
altogether. 
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Now, in a case like the present, the 
defendant is “bulling” the market, and 
accordingly on the settling day, the fall 
having been very heavy, stands to lose 
a considerable sum to the plaintiff. The 
plaintiff has goods in his possession and 
nothing could have been easier for him 
than to tender a delivery order backed 
by goods to the buyer. And what was 
puzzling me throughout the earlier part 
of the case was how a business man 
could be 80 utterly foolish as to neglect 
a natural precaution of that kind, which 
would have protected him against all 
legal difficulties that have proved so 
insurmountable here. It was only when 
I came to read R. 17 much more care- 
fully that I realized that between honest 
dealers the tender or non-tender of 
delivery really made no difference what- 
ever. If the other party to the con- 
tract, whether delivery was tendered 
or not, is equally bound, as though upon 
a breach, to carry out the contract in one 
or two ways I have mentioned and is 
prohibited from cancelling it, it becomes 
at once clear that nothing really turns 
upon the tender. Let us suppose that 
the buyer in a falling market really 
desired to get the goods he had bought. 
He cannot seriously pretend that be is 
damnified in any way by the plaintiff 
not tendering. All he has to do is to 
buy the goods in the market where he 
would get them at a much lower rate 
than that he was to pay the plaintiff. It 
is obviously therefore fallacious and 
hypocritical on the part of the defen- 
dant here to pretend that there has 
been a substantial breach of the con- 
tract on the plaintiff’s part. Techni- 
cally no doubt there has been, and that 
is the plaintiff’s great misfortune. As 
the defendant had settled honestly in 
respect of half of the contract, the 
plaintiff might very reasonably have 
anticipated that he was an honest man 
who would settle up in respect of the 
other half, 

I cannot find that any tender was 
made of the 100 bales for which the de- 
fendant has paid differences, virtually 
invoicing them back to the plaintiff at 
the difference between the purchase 
rate and the rate of the day; and that 
is of course what he ought to have done 
in respect of the 100 bales now in dis- 
pute, and would have done if he had 
been acting in the spirit as well as the 
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letter of the Eules of the Bombay Cot- 
ton Trade Association. For what ap- 
peared to me little short of insanity in 
a business man, namely, after having 
goods in his hands ■which he only had 
to tender in order to ensure great pecu- 
niary gain he should not have made 
such a tender, becomes perfectly intelli- 
gible as soon as one realizes that non- 
delivery never involves the cancellation 
of the contract and really leaves the 
parties practically where they were for 
settlement at the rate of the day on the 
day fixed for the performance of the 
contract. That too explains the class 
of cases upon which a reference w-as 
made by Mr. Hart, when Chief Judge 
of the Small Cause Court here to Sir 
Charles Sergent and Farran, J.: see 
Vanmali Hargovind v. Tarachand Ga- 
nesliamdas (l). Unfortunately however 
this practice does not take into account 
the provisions of S. 47, Contract Act. 
And the answer given to the reference 
made by Mr. Hart establishes the simple 
proposition that any party shown to be 
in breach cannot approach the Court as 
3< plaintiff in a suit for damages on the 
contract. That is the unfortunate posi- 
tion of the plaintiff here. Technically 
he is undoubtedly in breach inasmuch 
as he did not go through the form of 
tendering the delivery order backed by 
the goods to the defendant at his place 
of business at Kalbadevi before 1 p. m., 
of 25bh March. Doubtless realizing the 
difficulty thus placed in his way, the 
plaintiff sought to overcome it by 
pleading that he had given the defen- 
dant the railway receipt for 100 bales 
of cotton on 19th March 1914. 

He contended that giving a railway 
receipt was tantamount to giving pos- 
session of the goods, and that, inasmuch 
as the defendant had accepted the rail- 
way receipt and did not notify the 
plaintiff that the goods had not come 
to hand before due date, he was estopped 
from pleading that the plaintiff had not 
made a sufficient tender under E. 17, 
That contention I am afraid cannot be 
sustained. In dealing with Bengal 
cotton (and the contract here is for 
Bengal cotton), no doubt if evidence had 
been called, it would have been found 
that there is a custom peculiar to this 
b ranc h of the. trade and that that cus- 

17(1891) Ohitty and Pattell, Collection of Cases 
of the Bombay Small Cause Court, p. 305. 
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bom gives more importance to rail- 
way receipts than could be given under 
a contract in common form such as I 
have to consider. In every contract in- 
tended to be governed by that custom 
of the trade I understand that the let- 
ters E. T.” (railway terms) ought to be 
inserted. If I found those terms in 
this contract, then it would have been 
open to the Court to invite the opinion 
of persons conversant with the trade to 
explain what the meaning of the terms 
W'as. But there is nothing in this con- 
tract, apart from the quality of the 
goods, to suggest that it differs in any 
respect from any other contracts made 
under the Eules of the Bombay Cotton 
Trade Association. Now doubtless a 
person giving a railway receipt for 
goods which he is bound to deliver 
before due date ordinarily does so 
with the object of making a par- 
tial realization of the price. It is in 
and evidence here, though the evidence is 
not so clear as'could be wished, that the 
party tendering the railway receipt 
ordinarily expects 90 percent cash in 
advance. 

But it would still lie on the per- 
son bound to make a tender under 
E. 17 to satisfy himself that the goods 
convered by the railway receipt had 
actually arrived in time. No obligation, 
of that sort appears to be cast upon the 
takers of the railway receipt who thereon 
advance 90 per cent of the invoice value 
of the goods. I suppose this practice of 

giving railway receipts instead of deli- 
very orders is adopted merely in order 
to secure the advance payment of 90 per 
cent of the price, and is not understood 
in the trade to absolve the vendor from 
any of his obligations as laid down in 
Er. 15 and 17. As to that I entertain 
no doubt whatever; it could not, I think, 
be otherwise. On a first view, it may 
seem hard upon a vendor who has given 
a railway receipt for the 'goods which, 
in ordinary course, should arrive long 
before due date, that his vendee should 
hold the railway receipt and not inform 
him that the goods had not arrived, so 
that he might, in the belief that they 
had, neglect to tender the delivery order 
backed by the 'goods before 1 p. m. on 
due date. l am assuming here that the 
defendant did not inform the plaintiff 
that the goods covered by the railway 
receipt had not arrived. That is putting 
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the position at the very highest in favour 
of the plaintiff. But even so, having 
regard to the practice of advancing 90 
per cent on the railway receipt, I should 
still be of opinion that it wag the plain- 
tilT’s duty to satisfy himself that the 
goods covered by the receipt had ac- 
tually arrived before due date, and that 
if he failed to do so he would not be 
absolved from the obligation of tender- 
ing the delivery order backed by the 
goods according to his contract. 

This being my view of tbe legal rela- 
,tions existing between the parties, the 
case appears to be one in the eye of tbe 
law of extreme simplicity falling witbin 
S. 47, Contract Act. Under that section, 
there was a specified time before which 
the plaintiff agreed to tender the goods 
sold. When I first read R. 17 I thought 
perhaps that the word "tender” had been 
loosely used by the framers of those 
rules without the intention of giving it 
its ordinary sense or making it mean 
more than the wider word "give.” If the 
word had been "give” instead of tender,’ 
then, no doubt, it would have been an 
open question whether in the facts dis- 
closed hero it was for the defendant to 
ask for the goods or for the. plaintiff to 
offer them. On a re-consideration of 
the rule however I can entertain no 
doubt but that the framers meant the 
word "tender” to have its full legal con- 
notation; for if he wishes to be on tbe 
safe side, the vendor is bound to tender 
without any demand being made by the 
purchaser; and if he fails to do so, al- 
though should he be dealing with an 
honest buyer he is in no danger of in- 
curring any loss, yet if he in dealing 
with a dishonest buyer, as in the pre- 
sent case, he clearly precludes himself 
from having any access to the Courts of 
law. Ho cannot come here and complain 
that ho has been damnified by the 
breach of the contract made between 
him and the defendant when on his own 
admission it is lie who has first broken 
the contract. 

I have already explained that this is 
technical rather than substantial; and, 
according to what I believe to be the 
universal understanding of the market, 
the plaintiff, in a case like this, would 
have committed no fault whatever and 
all the dishonesty would have been on 
the side of the defendant. But the law, 
in its extreme zeal to suppress gambling 


transactions and in its jealous desire 
to preserve public morality, always 
succeeds, in my opinion, in ultimately 
making itself the instrument of injustice 
and the protector of the dishonest 
against the honest gambler. Considering 
that in all mercantile operations on a 
large scale there must evidently be a 
considerable element of what the law 
calls wagering, we find in an instructive 
case of this kind how hardly the legal 
doctrine of wagering may often press 
against the innocent and shield the 
guilty. It cannot be doubted that but 
for the apprehension of those whose 
transactions must occasionally bring 
them very close to the domain of wager- 
ing and yet who are in every sense per- 
fectly honest dealers, the -rules of this 
Association would have been worded in 
a much more simple, direct and satis- 
factory manner. Being perfectly satis- 
fied of the real merits of the case and 
that on the ground of morality all those 
merits are on the side of the plaintiff, 

I shall, in dismissing his suit, direct 
that each party bear his own costs. 

G.P./r.K. Sjiit dismissed, 
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Scott. C. J. and Beaman, J. 

Sitabai Eaghunath Vaidya — Plaintiff 
— Appellant. 

V. 

Laxmibai Vyanlcaiesh Vaidya — De- 
fendant — Respondent. 

First Appeal No. 49 of 1914, Decided 
on 30th November 1915, against order 
of First Class Sub-Judge, Poona, in Suit 
No. 89 of 1912. 

Civil P. C. (1908), S. 16 (d)-Suit for main- 
tenance praying for charge on land fall* 
within S. 16 (d), 

la a suit for declaration that tbe plaintifl was 
ontitlod to a maiutonauee allowance against the 
defendant who was residing in a Native State, it 
was prayed that the liability to pay tbe sum 
claimed should bo made a charge on the defen- 
dant’s land in British territory : 

Held : that the suit fell within the purview of 
S. 16 (d) and hence the Court within the local 
limits of which the land was situate had juris- 
diction to try the suit. fP 273 0 H 

J. E. Oharpure — for Appellant. 

P. B, Shingne—iov Respondent. 

Scott, 0. J.— The question is whether 
this suit can rightly be held to fall 
within the scope of S. 16 (d), Oivil P. 0. 
The learned Judge has held that it does 
not. The suit one by the mother of the 
deceased husband of defendant 1 against 
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that defendant and her father. Both 
the defendants live in a Native State, 
and, therefore, in respect of personal 
claims they -will not be liable to the 
jurisdiction of the Court unless the suit 
falls within S. 16. The suit is for a 
declaration that the plaintiff is entitled 
to a maintenance allowance of a certain 
amount for her life against defendant 1 
and for residence and pilgrimage ex- 
penses and other claims and also for 
^tridhan property, and one of the objects 
of the suit, which is set out in the prayer, 
is that the liability to pay the sums 
claimed should be made - a charge on 
defendant I’s N.nd in the Inam village in 
the Bhimthadi Taluka of the Poona 
District, and on her share also in the 
said village. Defendant 1 is sued as the 
person to whom the family estate has 
come upon death of her husband, whose 
mother is the plaintiff Sitabai. On the 
plaint as framed, the question which has 
to be decided before the Court will be 
enabled to pass a decree, is whether or 
not the plaintiff is entitled to a right to 
or interest in, immovable property in 
the Bhimthadi taluka, by way of charge 
as security for the maintenance which 
may be decreed. That being the ques- 
tion to be determined, it is a question 
directly within the terms of S. 16 (d), 
Civil P. 0. We therefore .think that the 
learned Judge was in error. We must 
set aside his order and direct that the 
suit do proceed against defendant 1 but 
we think that the Court had no jurisdic- 
tion against defendant 2. Costs, costs in 
the cause. 

G.P./R-K. Order set aside. 
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Scott. G. J. ■ and Heaton, J. 

Madhavrao Hariharrao — Plaintiff — • 
Appellant. 

V. 

Anusuyabai Eknath J ape and others — ■ 
Defendants — Respondents. 

Second Appeal No. 269 of 1914, De- 

cided on 15th June 1916, from decision 

of Dist. Judge, Poona, in Appeal No. 192 
of 1913. 

(a) Civil P. C. (5 of 1908), S. 11— Res judi- 
cata— Judgment against person in whom 
estate vests is binding on his successor in 
*pite of special mode of devolution as sue- 
cessor claims and litigates under same title 

Claim for assessment held barred under 
Limitation Act (1908), Art. 130. 

A mode of devolution prescribed in particular 
cases does not make the property subject to it 
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exempt from the effects of a judgment against 
the person in whom at the time the estate is 
vested. [P 271 C 2] 

Neither a special mode of devolution nor an 
incapacity for alienation prevents limitation 
from operating against an estate: 9 Bom. 198 
[F. B.), Ref. [P 274 C 2] 

Plaintiff’s brother, as saranjaradar, sued the 
predecessors in title of the defendants, in 1G88, 
for recovery of possession of the suit lands on 
the ground that the defendants had ceased to 
perform service, and had been holding the lands 
wrongfully without payment of a^^sessment. The 
suit was dismissed on the ground that the lands 
w'ere not held by the defendants on condition of 
rendering service. On the death of his b o her, 
plaintiff became saranjamdar and in 1912 sued 
the defendants for recovery of possession of the 
lands in suit on the same ground or, in the 
alternative, for assessment thereof: 

Held'. (1) that the suit was barred by res 
judicata, as the plaintiff claimed under his 
brother and was litigating under tne same title 
as did his brother in 1883; (2) that the defen- 
dants and their predecessors in title had been 
holding adversely to the plaintiff since the deci- 
sion in the suit of 1883, and the claim for pay- 
ment of assessment was, therefore, barred by 
Art. 130, Lim. Act. [P 274 0 2] 

Per Heaton, J. — The words ‘between parties 
under whom they or any of them claim litigat- 
ing under the same title' in S. 11, Civil, P. C., 
are intended to cover, and do cover, a case where 
the later litigant occupies- by succession the 
same position as the former litigant. The words 
are not intended to make any distinction bet- 
ween different forms of succession, whether it is 
by ordinary rules of inheritance or by special 
rules. ^ [P 275 C 1] 

(b) Grant — Saranjam — Sanad or Govern- 
ment Resolution should be produced. 

Vqx Heaton, J . — It would be convenient that 
in saranjam cases the sanad or Government reso- 
lution, whichever it may be, which provides for 
the succession to the estate, should be produced. 

[P 276 C 1] 

D. A. Khare and W. B. Pradhan — for 
Appellant. 

P. B. Shingne — for Respondents. 

Scott, G. J. — The plaintiff alleged that 
he was the saranjamdar of the ancestral 
saranjam village of Janu, where the 
lands in question were situate; that the 
lands were given to the defendants’ an- 
cestor on tenure in consideration of ren- 
dering certain shetsaoadi services and 
that the lands continued in the defen- 
dants’ possession by virtue of that 
tenure; and that the defendants had no 
longer been rendering any service, and 
did not deliver possession of the lands 
though called upon to do so, and ha 
prayed for possession of the lands. In 
the alternative he alleged that if it 
should be held that the defendants were 
not holding under a service tenure, he as 
saranjamdar was entitled to recover the 
assessment of the lands, and prayed for 
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a declaration establishing his right to 
levy the assessment on the ground that 
he no longer wished to continue the land 
in inam with the defendants. 

According to the plaint this is a here- 
ditary saranjam village. Saranjams are 
held subject to the saranjam rules pub- 
lished by Government under the Schedule 
to Act 11 of 1852. K. 2 says: 

“A saranjam which has been decided to bo 
hereditarily continuable shall ordinarily descend 
to the eldest lineal male representative, in the 
order of primogeniture, of the senior branch of 
the family descended from the first British 
grantee or any of his brothers who were un- 
divided in interest. But Government reserve 
to themselves the right for sufficient reasons to 
direct the continuance of the saranjam to any 
other member of the family, or .as an act of 
grace, to a person adopted into the family with 
the sanction of Government. When a saranjam 
is thus continued to an adopted son, ho shall be 
liable to pay to the Government a nazarana not 
exceeding one years’ value of the saranjam.” 

Rule 5 says; 

‘‘Every saranjam shall be held as a life-estate. 
It shall be formally resumed on the death of 
the holder, and in cases in which it is capable 
of further continuance, it shall bo made over to 
the next holder as a fresh grant from Govern- 
ment unencumbered by any debts or charges 
save such as may bo specially imposed by Gov- 
ernment itself.” 

The defendants rely upon the decision 
in Suit No. 458 of 1888 between the 
plaintiff’s brother Laxmanrao Harihar- 
rao and the predecessors in title of the 
defendants for the recovery of possession 
of the suit land on the ground that the 
defendants had ceased to perform ser- 
vice and had been holding the lands 
wrongfully without payment of assess- 
ment. That suit was decided in favour 
of the defendants, the Court holding 
that the lands Were not held by the de- 
fendants on condition of rendering the 
service. 

The first question that we have to de- 
cide is whether that decision operates 
as res judicata against the present plain- 
tiff. That depends upon whether the 
present plaintiff can be said to claim 
under the plaintiff in the suit of 1888, 
and is litigating under the same title 
within the meaning of S. 11, Civil P. C. 
It appears from the saranjam rules, to 
which reference has been made, that the 
succession to the saranjam is in the 
(plaintiff’s family, and the plaintiff would 
be entitled to succeed as the eldest lineal 
male representative in the order of 
primogeniture upon the death of his 
brother Laxmanrao, the plaintiff in Suit 


No. 438 of 1888. The estate is an estato 
which is bound according to the rules to 
continue in that family, and although 
on the death of a holder it is provided 
under R. 5 that there shall be a formal 
resumption and re-grant free from debts 
and charges to the next holder, there is- 
no provision (as pointed out by the lear- 
ned District Judge) for freedom from all 
tenures, rights, incumbrances and equi- 
ties created in favour of any person 
other than Government, such as we find 
in S. 56, Land Revenue Code as amended 
by Bombay Act 6 of 1901. Subject to 
its being free from debts and charges, 
the new holder takes the estate as it was- 
on the death of the previous holder, and 
he takes by virtue of his inheritance 
from the previous holder subject to the 
provisions* of formal resumption and re- 
grant by Government. 

Therefore, in our opinion, for the pur- 
poses of S. 11, Civil P. C., he claims 
under the previous holder and is litigat- 
ing under the same title as did the pre- 
vious holder in 1888. That conclusion, ar- 
rived at upon the words of the saranjam 
rules, is in accordance with the conclu- 
sion of the Full Bench of this Court in 
Badhabai and Bavichandra Konhery* 
Anantrav Bhagvant Deshpande (l) in the 
analogous case of vatan ■ estates. For 
once it is established that the present 
saranjam holder obtains recognition by 
reason of his title by inheritance, ther© 
is no distinction between the two cases: 
the general principle stated by West, J., 
at p. 224 is that a mode of devolution 
prescribed in particular cases does not 
make the property subject to it exempt 
from the effects of a judgment against 
the person in whom at the time the 
estate is vested. ' 

Since the date of the decision in the 
suit of 1888 the defendants and their 
predecessors in title have been holding 
adversely. It was complained in the 
plaint in 1888 that the defendants’ pre- 
decessors in title held the lands wrong- 
fully without payment of assessment, 
and it is not alleged that they have ever 
paid assessment since the decision of 
that suit. The claim, therefore, for pay- 
ment of assessment is barred by limita- 
tion, for neither a special mode of devo- 
lution nor an incapacity for alienation 
will prevent limitation from operating 
agai nst an estate: see Badhabai and 
1, (1886) 9 Bom 198 (FB). 
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^dffhchdndrd ^onhcr'y^ A.nantrav IBJiag- 
vant Deshpande (l). For these reasons 
we affirm the decree of the lower appel- 
late Court and dismiss the appeal with 
costs, 

Heaton, J. — There are one or two ob- 
servations I wish to make in this case, 
and the first is, I think it would be 
much better and more convenient that 
in saranjam cases like this, the sanad or 
Government Eesolution, whichever it 
rnay be, which provides for the succes- 
sion to the estate, should be produced. 
The result of its non-production in this 
case is probably quite innocuous, but it 
is this: that we have had to conjecture 
where we ought to have had certain 
knowledge. We have had to conjecture 
that the succession to the saranjam was 
allowed according to the saranjam rules: 
a fairly safe conjecture to make no doubt. 
But where certain knowledge can be put 
before the Court I think it ought to be. 
Then as regards the meaning of the 
words in S. 11, Civil P. C., “between 
parties under whom they or any of them 
claim, litigating under the same title,” 

I think those words are intended to 
cover, and do cover, a case where the 
later litigant occupies by succession the 
same position as the former litigant. In 
this case the former litigant was the 
saranjamdar for the time then bein^. 
The present litigant is the saranjamdar 
at the present time and is the successor 
of the earlier saranjamdar. I do not 
think that the word's of the section are 
intended to make any distinction bet- 
ween diCferent forms of succession. You 
imay have a succession by the ordinary 
rules of inheritance, or you may have a 
succession by some very special rules as 
you have in the case of saranjams. That, 

1 think, is not intended to affect the 
operation of the section of res judicata. 

I agree with the decree which was made, 
G.P./e.k. Appeal dismissed, 
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Scott, C.J. and Shah, J. 

Narapanhhat Bhimhhat Joshi and an- 
other Defendants — Appellants. 

V. 

Mkuhai Manoharbhat Joshi — Plaintiff 

Kespondent. 

^ Decided 

on 22nd September 1915, against order 

240 of 191^®°’ Appeal No. 


Narayanbhat V. Akkcjbai (Scott, C. J.) Bombay 27 


'’5 


Civil P. C. (1908), S. 107 and O. 41, R. 23 
SuU to set . aside adoption onground of 
traud dismissed — Adoption sought to be set 
aside in appeal on ground of undue in- 
fluence —Plaint allowed to be amended ta 
be brought in accord with case put forward 
in appeal— Remand directing taking of sup- 
plementray written statement raising of 
n-esh issues and decision is not permitted — 
Court in making such remand commits 
material irregularity — Appellate Court can 
give relief if it found case of undue in- 
fluence established — Civil P. C. (1882) 

S. 564— Specific Relief Acf ( 1877), S. 38. ’ 

A general power of remand cannot be inferred 
from the non-enactment of S. 564 of the old Civil 
I rocedure Code. Such a provision is out of place 
m view of the rulemaking power reserved to 
High Courts under the present Code: 37 Bom 289, 

^ [P 276 C 21 

Although “undue influence” and “fraud” are 

dealt with under separate sections in the Con- 

tr«act Act (Ss- 19 and 19- A), “undue influence” is 

a branch of fraud” in equity and invites the 

same relief m a case to set aside an adoption, 

under S. 38, Specific Relief Act. LP277 C 1 ] 

A deed of adoption was sought to be declared 

null and void on the ground that its e.vecutiou 

was obtained by “fraud.” The suit was dis- 
missed. On appeal the adoption was .sought to 

besetaside on the ground ot “undue influence.” 

The appellate Court allowed the plaint to be 
amended so that it might be brought in accord 
with the case put forward in appeal, and re- 
manded the suit to the Court ot first instance 
with the direction that, after taking a supple- 
mentary written statement, fresh issues should 

pleadings and the case 

decided on the merits : 

Held: (1) that although under S. 107, Civil 
P. U, an appellate Court had power to remand a 
case subject to the conditions and limitations 
prescribed by rules, the rules under O. 41 con- 
taining the conditions of remand did not per- 
mit of such an order as the lower appellate Court 
had passed ; LP 276 C 21 

(2) that the lower appellate -Court had com- 
mitted a material irregularity in requiring the 
Gourt of first instance to reconsider the whole 

another judgment : 16 

(3) that there was nothing to prevent the 
lower Court of Appeal from giving relief if [x, 
found a case of ‘undue influence” established, 

rp 277 0 l3 

K. H. Kelkay for Appellants. 

Nilkant Atmar am — for Respondent. 

Scott, C. J . This suit was instituted 
by the plaintiff to obtain an injunction, 
which would give to her undisturbed 
control of the properties of her deceased 
husband, as against defendant 2 claim^ 
ing to be her adopted son and for a 
declaration that he was not the adopted 
son and that the adoption deed alleged 
to have been passed by the plaintiff to 
defendant 2 was null and void on the 
ground that its execution was obtained 
by fraud. Para. 5 of the plaint contains 
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'the particulars of the fraud alleged to 
the following effect; 

^‘Delendant 1 told me that pattas had to bo 
-got written for tenants in respect of lands of 
my ownership and took me to Athni four months 
ago and went with mo to the Sub-Registrar s 
Office and telling me he had papers prepared as 
mentioned by him and asked me to sign my 
consent to registration. j\Iy mother being dead 
T bad, since my infancy, lived in defendant I's 
house and my marriage took place there and 
therefore relying on defendant I’s word I gave 
my consent in the office of the Registrar. Kx- 
cepting defendant 1 there was no one else to 
give me advice. 15 days agol came to know the 
paper was an adoption deed in favour of defen- 
dant 2. I never gave him in adoption.” 

Defeuclaut 1 is father of defendant 2, 
who is older than the plaintiff. She is 
alleged to have adopted him when she 
had just attained the age of 19 years. 
The defendants put in separate written 
-statements and alleged that the circum- 
stances alleged to have existed regarding 
the adoption deed were false. In the 
trial Court an issue was raised upon the 
point as follows : 

“Are the circumstances mentioned in 
para. 5 of the plaint proved ?” Much 
evidence was recorded on both sides and 
the learned Judge found the issue in the 
negative. He held that the fraud al- 
leged to have been practised on the 
plaintiff in the matter of the alleged 
adoption was not established and that 
there was no evidence of misrepresenta- 
tion as to the deed she was acknowledg- 
ing before the Sub-Registrar or that she 
was defrauded or that she was the 
creature of the defendants. He proceeds 
to remark that: 

“The plaintiff might aho contend that she 
was the ward of defendant 1 and did not know 
what was meant by adoption, etc., and that tho 
burden of proving absence of fraud rested on tho 
defendants. To a certain extent this is quite 
true. The plaintiff was at the time of alleged 
Adoption just 19 years old as can bo seen from 
the verification on the adoption-deed taken by 
the Sub* Registrar and she cannot therefore be 
called a minor. The defendants have however 
vsatisfactorily proved the absence of fraud in 
having the adoption deed from tho plaintiff, 
though there was no necessity for them to do so 
as can bo seen from tho issues raised.” 

The suit ■ having been dismissed, an 
:^ppeal was preferred which was dis- 
posed of by a remand order which is the 
■subject of complaint on the part of the 
defendants. It was urged in appeal that 
the adoption should be set aside on the 
ground of undue influence. The learned 
Assistant Judge recorded his opinion 
that on the face of it such a transaction 


was unconscionable and being of opinio^ 
that the whole burden of proof that the 
transaction was proper was on defen- 
dant 1 gave the plaintiff’s adviser a 
month’s time to amend the plaint so as 
to bring it into accord with the case put 
forward in appeal. When the case was 
next called on he granted leave to amend 
and remanded the suit to the lower 
Court which should, after taking a sup- 
plementary written statement, frame 
the issues raised by the new pleadings 
and decide the case on the merits. The 
defendants appealed against this order. 
Objection being taken that no appeal 
from such an order is allowed by the 
Code we treated the application as under 
S. 115, Civil P. C. The pleader lor the 
respondents has been unable to refer us 
to any rule under 0. 41 which would 
authorise such a remand order by the 
lower Court. But reference has been 
made to S. 107, Civil P. C., and to the 
fact that S. 564 of the old Code has not 
been re-enacted. S. 107 says that an 
appellate Court shall have power to 
remand a case subject to such conditions 
and limitations as may be prescribed 
(that is, by the rules) : but the rules 
under 0. 41 containing the conditions of 
remand do not permit of such an order! 
as the Assistant Judge has passed. 

That a general power of remand can 
he inferred from the disappearance of 
S. 5G4 is a proposition to which a Bench 
of this Court declilied to accede : see 
Narottain Bajaram v. Mohanlal Kalian- 
das (l). We think such a provision would 
he out of place in view of the rule mak- 
ing power reserved to High Courts under 
the present Code. As the rules stand 
we are of opinion that the learned Judge 
has committed a material irregularity 
which requires correction. He could re 
appreciate the evidence which appears 
to havo been ample and could allow 
necessary amendments of pleadings con- 
sistent with the case made in the lower 
Court hut he could not require the lower 
Court to re-consider the whole case de 
novo and write another judgment : see 
Venkata Varatha Thaiha Chariar v. 
Anantlia Chariar (2) and Malltkarjuna 
V. Pathaneni (3). 

No amendment of the pleadings so as 
to make out a new and inconsi stent case 

1. (1918) 37 Bom 289=17 I 0 891. 

2. (1893) 16 Mad 299 (PCI. 

3. (1896) 19 Mad 479. 
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should be allowed. The prososed amend- 
ment indeed is not of that character. 
There was, in our opinion, nothing to 
prevent the Court from giving relief if 
it found a case of undue influence esta- 
blished. Such a case would not be in- 
jconsistent with the allegations in the’ 
pleadings and the case made for the 
plaintiff and although undue influence 
and fraud are dealt with under separate 
sections in the Contract Act (Ss. 19 and 
|19.A) (which perhaps the learned Judge 
had in mind) undue influence is a branch 
of fraud in equity and invites the same 
relief in such a case as the present under 
S, 38, Specific Eelief Act. We set aside 
the lower appellate Court’s remand order 
and direct that Court to dispose of the 
case on the evidence without prejudice 
to its power to act within the limits of 
O. 41, E. 25 or E. 27 if occasion should 
arise. Costs, costs in this appeal, 

G.P,/e.k. Order set aside. 
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Beaman and Heaton, JJ. 

Mota Holiappa and Defen- 

dants — Appellants. 

V. 

Vithal Gopal PI aintiff— Ees- 

pondent. 

Second Appeal No. 587 of 1915, Deci- 
ded on 7th August 1916, from decision 
of Dist. Judge, Kanara, in Suit No. 77 of 
1915. 

Civil P. C. (5 of 1908), S. 11— Res judi- 

Issue immaterial to decision decided 
and embodied in decree — It is not res judi- 
cata against party having decree in his 
favour. 

Where an issue not material to a decision has 
been decided and is not embodied in the decree, 
it will not constitute res judicata against the 
party w’ho, bv reason of the decree beicg in his 
favour, would not be in a position to appeal 
against the decision upon the separable single 
issue. [P 277 C 2; P 278 C 1] 

Where a suit is filed for a declaration and a 
consequential relief, and the decree grants the 
declaration but dismisses the suit owing to a 
technical flaw, the decision operates as res judi- 
cata in respect of the issue found in plaintifi’s 
favour. 

The defendant obtained, in 1900, a mulgeni 
lease from plaintifi’s predecessor-in-title. who 
was then the manager of a temple. In 1910 the 
plaint ifi sued to eject the defendant on the 

ground that the mulgeni lease was not binding 

on him and that he was entitled to evict defen- 
dant as a yearly tenant. The Court found the 
lease invalid, but dismissed the suit for want of 
notice to quit. The plaintiff, after service of 
the usual notice, filed the present suit in eject- 
ment. The defendant again pleaded the mulgeni 
lease in hie favour: 
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Held: that the matter was res judicata; 1& 
607; 23 Bom 29G; 18 Cal 047 and 40 Cal 29, Dist^ 

[P 278 C ll 

G. S. MuhjaovKai — for Appellants. 
Nilkanih Atmaram — for Eespondent. 

J udgmcnt . — We are clearly of opinion 
that if this suit were not res judicata 
by the decision of the suit of 1910, the 
plaintiff’s claim would be barred by 
limitation. The only substantial qnes- 
tion therefore is whether the present 
suit is res judicata. The point arisen 
in this way; In 1900, the defendant 
obtained a mulgeni lease from the- 
manager of the temple, the predecessor-, 
in-title of the plaintiff. In 19l0, the- 
plaintiff sued, the suit taking the form 
of ejectment, to recover possession of 
the land from the defendant on the 
ground that the mulgeni lease was bad 
and no longer binding on him and that 
for breach of condition of the annual 
lease, therefore the tenant was liable to 
immediate eviction. The plaintiff prayed 
for two quite distinct reliefs, as is mad© 
abundantly clear from the judgment and 
the final order. Those reliefs were, first, 
that it should be declared that the 
mulgeni lease of 1900 was invalid and 
not binding upon the plaintiff; second, 
that the plaintiff was thereafter entitled 
to evict the defendant as chalgeni or 
yearly tenant from the land in suit. The 
Court decided in favour of the plaintiff 
on the first ground, but for want of notice 
held that he was not entitled at that 
stage to evict the defendant, that is to 
say, the suit was for a declaration and 
consequential relief, and the decree 
grants the declaration but dismisses the 
rest of the prayer of the plaintiff on ac- 
count of a technical flaw. 

Those being the facts, the case is 
clearly, we think, distin guishable from 
the authorities to which our attention 
has been drawn, such as Gliela Ichharam 
V. Sankalchand Jetha (1); Kango Balaji 
V. Mudtyeppa (2); Thakur Mogundeo 
Thakiir Mahadeo Singh (3) and Parhati 
Dehya v. Mathura Noth Banerjee (4). 
The general rule deducible from these 
cases is one which has our conaplete 
ooncurrence. viz., that where an issue 
not material to the decision has been 
decided and is not embodied in the 
d ecree, it will not constitu^e res iudi- 

1. (1894) 18 Bom 597. 

2. (1899) 23 Bom 296. 

3. (1891) 18 Cal 647. 

4. (1913) 40 Cal 29=16 I C 433. 
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Icata against the party who by reason of 
the decree being in his favour would not 
be in a position to appeal against the 
[decision upon the separable single issue. 
That is not the case here. As we poin- 
ted out, the decision of the Court in 
favour of the plaintiff upon the first 
part of his pra>er finds a place in the 
decretal order and is as much decreed 
as the other part of the prayer which in 
the second part of that decretal order 
was rejected. In our opinion this con- 
stitutes clear res judicata so far as the 
point now before us is concerned. We 
think that the defendant in that suit 
might have appealed, had he wished 
to do so, against so much of the decree 
as declared his mulgeni lease invalid 
and no longer binding upon the present 
plaintiff. We think the whole diffi- 
culty has arisen out of an unfortunate 
looseness of language in the latter part 
of the decree. What the learned Judge un- 
doubtedly meant was not that the plain- 
tiff’s suit is dismissed, but that the rest of 
the plaintiff’s suit is dismissed and this 
is made the clearer by the order of the 
Court which immediately follows: **Each 
party to pay its own costs," the learned 
Judge evidently having been of the opi- 
nion, that the plaintiff had succeeded on 
at least half the claim and the defen- 
dant on the other half. And we need 
only add that the part on which the 
plaintiff succeeded is by far the most 
substantial and important. This being 
our view it necessarily follows that the 
present appeal fails and the decision of 
the lower Courts must be confirmed 
with all costs. 

G.r./R,K. Decree con finned. 
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Scott, C. J. and Shah, J. 

'Bamchandra Narayan Joshi and others 
— Defendants — Appellants. 

V. 

Shripatrao T 2 i]cojirao Deslmitkh and 
oi/icrs— Plaintiff’s— Respondents. 

Appeal No. 50 of 1914, Decided on 
1st October 1915, from order of Dist. 
Judge, Sholapur, in Appeal No. 96 of 
1913, 

Civil P. C. (1882), S. 371 — Redemption 
suit by one coparcener of Hindu joint family 

Abatement of suit on plaintiff coparcener’s 
death Suit not in representative capacity — 
Fresh redemption suit by other coparceners 
is not barred. 

If tlio manager of a joint Hindu family sues 


to redeem a mortgage on behalf of all his co- 
parceners he should at least purport to sue in a 
representative capacity. But if he does not sue 
in a representative capacity, the suit would be 
defective .according to aH canons of procedure; 
and should such a suit be directed to abate on 
the death of the plaintiff coparcener a fresh re- 
demption suit by any other coparcener shall not 
be barred, inasmuch as no legal proceeding by 
the deceased coparcener alone short of actual 
redemption could deprive his coparceners of their 
right to redeem against the mortgagee. 

(.P 279 0 1, 2] 

Campbell and K. N. Koyajee — for Ap- 
pellants. 

Coyajee and N. V. Gokhale^iox Res- 
pondents. 

Scott, C. J. — The facts found by the 
District Judge are that one Vyankatrao 
Deshmukh mortgaged on 21st March 1861 
the lands in suit in favour of two mort- 
gagees, and subsequently the interest of 
the second mortgagee became vested in 
the first mortgagee. In 1881 Vyankat- 
rao instituted a suit, No. 399 of 1881, 
against the mortgagee for redemption, 
but after issues were settled in that suit 
he died, the date of his death being 9bh 
July 1883. On 15th October 1883, the 
Court directed that the suit should abate. 
This suit was filed in 1912 by Tukojirao, 
Vyankatrao’s son, and three grandsons 
for redemption upon the ground that the 
land mortgaged was ancestral property 
in which the plaintiffs, Yyankatrao’s 
sons, had an interest with him at birth. 
It was also alleged that an adult brother 
of Vyankatrao was interested as a co- 
parcener in the same property. In the 
trial Court the suit was dismissed on 
tho strength of the order of abatement 
passed on 15th October 1883, An ap- 
peal was preferred to the District Court 
which reversed the order and remanded 
the suit for disposal. From that decree 
this appeal is now preferred. It is con- 
tended that by reason of S. 366 of the 
Code of 1882, the redemption suit is not 
maintainable by the present plaintiffs. 
That section must be read with S. 365 
which provided that 

" In case of tho death of a solo plaintiff or sole 
surviving plaintiff, tho legal roprosontative of the 
deceased may, where the right to sue survives, 
apply to tho Court to have his name entered on 
tbe record in place of tho deceased plaintiff, and 
tho Court shall thereui>ou enter his name and 
proceed with tho suit;'* 

and S. 366 provided that 

“If within tho time limited by law no such 
application bo made to the Court by any person 
claiming to be the legal representative of the 
deceased plaintiff, tho Court may pass an order 
that the suit shall abate.” 
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Section 371 provided that 

“ When a suit abates or is dismissed under this 
^h. 21, no fresh suit shall be brought on the 
same cause of action.” 

Now the time limited by law for an 
application under S. 365 was in 1883 
two months. The order for abatement 
therefore was not without jurisdiction. 
The contention for the appellants in this 
appeal is that as Vyankatrao filed the 
redemption suit, he represented all per- 
sons interested in the mortgaged pro- 
perty, and after his suit came to an end, 
no further suit can be instituted by any 
one else. In support of that contention 
reference was made, particularly to the 
judgment of the Privy Council in Kishen 
Parshad v. Ear Narayan Singh (1) and 
a Full Bench decision of the Allahabad 
High Court in Hori Lai v. Niinmam 
Kunwar (2). With regard to the Privy 
Council case, we are of opinion that all 
that was decided was, as stated by 
■Chamier, J., in his judgment in Hori 
Laly. Niinmam KtLnicar{i), that manag- 
ing members of a joint family entrusted 
with the management of a business are 
-competent to enforce at law the ordinary 
business contracts which they are en- 
titled to make or discharge in their 
names. We cannot regard it as an autho- 
rity with regard to redemption suits. 
The contemporaneous decision of the 
same Bench, Madan Lai v. Kishen Singh 
(3), indicates that if a manager sues on 
a mortgage on behalf of all his copar- 
ceners he should at least purport to sue 
in a representative capacity, as was sug- 
gested by West, J., in Gan Savant Bal 
Savant v. Narayan Dhond Savant (4). 
There is no indication here that Yyan- 
katrao’s suit was brought in a represen- 
tative capacity. If not, it would cer- 
tainly be defective as a redemption suit 
according to all canons of procedure, e. g,, 
Chs. 3 and 5 of the Code of. 1882 : Gan 
Savant Bal Savant v. Narayan Dond 
Savant (4J, Padmakar Yinayak Joshi y. 
Mahadev Krishna Joshi (5) and Bolton 
V. Salmon (6). If the suit was defec- 
tive, Vyankatrao’s personal right to sue 
did not embrace the rights of his co- 
parceners and none of them can be con- 
cl uded by t he application of S. 371. In 

1. (1911) 38 I A 45r=9 I 0 739 (P C). 

2. {1912) 34 All 549=15 I G 126. 

3. (1912) 34 All 572=15 I C 138. 

4. (1883) 7 Bom 467. 

5. (1886) 10 Bom 21. 

*6. (1891) 2 Ch 48=60 L J Ch 239. 
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coming to this conclusion we have not 
overlooked illus. (d), S. 361 of the Code 
of 1882, which treated the father’s right 
to sue his coparceners for partition as 
including the right of suit of bis own 
sons. Whether that illustration was con- 
sistent wdtb the principles of Hindu law 
or not we need not here inquire, for 
Vyankatrao at the time of his death had 
a brother who was also interested in the 
equity of redemption. Apart from the 
question raised upon S. 371, we think 
that the two Bombay cases above citedi 
are sufficient authority for the conclu-' 
sion that since the introduction of the 
Code of 1877 no legal proceeding by 
Vyankatrao alone short of actual re- 
demption would deprive his coparceners 
of their right to redeem against the mort- 
gagee. The right of a mortgagee to en- 
force his security by sale in a suit against 
the person who executes with authority, 
express or implied, a mortgage of family 
property, without joining the copai'ceners 
interested, results from the authorized 
mortgage which carries with it the all 
embracing remedy: see the opinion of 
Pontifex, J., quoted by the Judicial Com- 
mittee in DanlatRam v. MehrChand (7), 
It does not follow that the defeat of one 
co-owner who desires to redeem will bar 
the exercise of the same right by another: 
hence arises the necessity for joining all 
parties interested in one suit. 

It must not be taken from the above 
remarks that we assent to the view that 
the provision of the Code which refers 
to representative suits can properly be 
applied to suits on behalf of a Hindu 
family by its manager. W'e affirm the 
decree and dismiss the appeal with costs- 

G.P./r.k. Appeal dismissed. 

7. (1888) 15 Cal 70=14 I A 187 (P C). ’ 
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Scott, C. J, and Beaman, J". 

Vislivaiiath Ganesh Joshi B.nd another 
— Defendants — Appellants. 

V. 

Bala Kakn Kapadi and o^/iers~Plain- 
tiffs — Respondents. 

Second Appeal No. 142 of 1914, Deci- 
ded on 1st December 1915, from decision 
of Actg. Dist. Judge, Ratnagiri, in Ap 
peal No. 218 of 1913. 

Property Act (1882), 
b. 55 (2) — Land sold professed to be bur- 
dened only by yearly tenancy subsequently 
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found to be burdened by yearly tenancy — 
Purchaser is entitled to damages. 

Where :i seller profev'ed to transfer by a sale- 
deed to the buyer particular plots of land 
biirdono'l onlv bv a yearly tenancy, and the 
buyer sub e-]iiently found that they were bur- 
(lend by a permanent tenancy: 

llfll : tliat there was a clear case of a broken 
contract or wananty for which the purchaser 
was entitled to claim damages without rescind- 
ing the purchase. LI’ 281 C 1] 

(b) Transfer of Property Act (1882), 
S. 55(2)— Sale complete— Vendor is not 
liable to pay damages for mere errors of 
quality or quantity. 

After tbo purchaser has taken a conveyance and 
the purchase money has been paid, no action can 
be maintained cither at law or in equity for 
damages or compensation on account of errors 
as to the quantity or quality of the subject- 
matter of the sale, unless such error amounts to 

a breach of some coTitract or warranty contained 

% 

in the convey anco itself, or unless some fraud 
or deceit has been practised upon the purchaser. 

[P -280 C 2; P 2 1 C 1] 

V . B. Virkar — for Appellants. 

K. N. Koijajee and B. V. Dcsai — lov 
Respondents. 

Scott, G. J.— The plaintiff, by a sale- 
deed of Dbli November 1908 took a trans- 
fer of certain immovable property from 
defendants 1 and 2 in which it was 
stated by the transferors that plots 
bearing' serial numbers 2 to 4 are given 
for cultivation to Sayyad All Bavasaheb 
under an oral agreement for one year on 
a makta (rent) of Rs. 5-12 0, and having 
paid tlte consideration money he* was 
obstructed in his attempt to obtain 
possession of these plots by tho alleged 
yearly tenants who claimed to be 
permanent tenants. IJe therefore has 
brought this suit against his vendors and 
the tenants to recover possession of the 
land from tlie tenants or, in the alterna- 
tive, to recover Rs. 600 as damages from 
the vendors on account of the misrepre- 
sentation in the sale-deed as to the 
nature of the tenancy. It has been held 
that the tenants are permanent tenants, 
and with that question of fact we can- 
not interfere in second appeal. 

The more difficult question is w'hether 
the defendants are liable to pay damages 
to the plaintiff in consequence of their 
'Statement contained in the sale-deed 
with reference to the tenancy of the 
occupants of the plots above mentioned. 
Both Courts have held that the plaintiff 
is entitled to damages and the lower 
appellate Court has differed from the 
trial Court only in granting the plaintiff 
substantial, instead of unsubstantial, 
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damages. Defendants 1 and 2, who are 
the vendors, expressed their willingness 
to refund the price and cancel the sale^ 
This however the plaintiff is nob pre- 
pared to consent to. He only wishes for 
damages in respect of that portion of 
that land which is held on permanent 
tenancy. There is no doubt that there 
has been a serious misdescription of the 
plots with which we are now concerned^ 
and that the purchaser has got some- 
thing of less value than what he had 
reason to believe he was buying from 
the statement contained in the convey- 
ance. Most of the English authorities- 
referred to do not afford much assistance 
in the case, because there was in them, 
generally a stipulation in the contract 
made before conveyance entitling the 
purchaser to compensation for misdesw 
cription, and the question has arisen in 
England whether such compensation can 
be claimed after the purchaser has pro- 
ceeded to completion by taking a con- 
veyance. In such cases the question 
appears to have been now settled in 
favour of the purchaser by the decision 
of the Court of Appeal in Palmer v- 
Jolnison (1). Here however we have nob 
got any preliminary written contract^ 
and no express stipulation prior to con- 
veyance. On the other hand, we have in 
the Transfer of Property Acta provision 
in S. o5 (2) that 

“ tbe seller shall be deemed to contract with th& 
buyer that the interest which tho seller professes^ 
to transfer to the buyer subsists, and that he 
has power to transfer the same.” 

Now here the seller has professed tO' 
transfer to the buyer these particular 
plots of land burdened only by an yearly 
tenancy, and the buyer now finds that 



ancy. The profession is as to the extent 
of the reversionary interest of the vendor 
The purchaser therefore would be enti- 
tled to sue upon the implied contract 
expressed in the sub-section which we 
have just referred to, and to recover 
damages for the breach of it. It would 
seem from the dictum of the Court in 
Jolliffe V. Baker (2) that 

” after the prehaser has taken a conveyance 
and tho purchase-money has been paid, no action 
can bo maintained either at law or in equity lot 
damages or compensation on account of errors 
as to tho quantity or quality of the subject- 
matter of tho sale, unless such error amount to 
a broa ch of smno co ntract or warranty contained 

1. (1883) 13 Q BD 351. ~ 

2. (1883) 11 QBD 265. 
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in the conveyance itself, or unless some fraud 
and deceit has been practised upon the pur- 
chaser.” 

The contract, which would by the 
terms of the Conveyancing Act, 1881, 
S. 7 [which came into force after the 
conveyance in Jolliffe v. Baler (2)] be 
implied, is more limited than the implied 
contract under S. 55 (2), T, P. Act, Such 
implied contract would be in the nature 
of the warranty referred to in Jolliffe 
V. Baler (2). There can be no doubt as 
to the quality of the subject-matter re- 
presented in the present case. It is 
found by the lower Court that the inser- 
tion as to the particular nature of the 
lessees’ holding in the transfer-deed was 
made at the desire of the purchaser. We 
think therefore that there is a clear case 
of a broken contract or warranty for 
which the purchaser is entitled to claim 
damages without rescinding the pur- 
chase. The damages have been fixed by 
the lower appellate Court, and the deci- 
sion upon that point has not been at- 
tacked on any ground of law, and is 
therefore binding upon us. We affirm 
the decree and dismiss the appeal with 
costs. Separate sets of costs. Defen- 
dants 1 and 2 must pay half the costs of 
the plaintiff throughout. In other res- 
pects the decree is affirmed. Respondent 
I’s cross-objections 3 and 4 are allowed 
to be withdrawn as they do not exist 
for want of notice. 

g.p./r.k. Decree affirmed. . 
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Scott, C. J. akd Heat'on, j. 

Bapuji Defendant— Ap- 

pellant. 


V. 

Govindlal Kasandas Plaintiff 

Respondent. 

Appeal No. 47 of 1915. Decided on 

14th Pebruary 1916, from order of Joint 

Judge, Ahmednagar, in Appeal No. 172 
of 1913. 

Civil P, C. (1908), S. 92 — Suit by executor 
. ^ ^I'ging him with misapply- 

ing of property praying for permanent in- 
junction restraining defendant from manag- 
ing without plaintiff’s consent — Suit not 
framed in relation to any charitable or reli- 
gious object— Suit might be treated as ad- 
ministration suit by one trustee against 
another with whose conduct he was dis- 
satisfied. 

One of the two executors of the will of a Hindu 

sued his co-executor, charging him with having 

misapplied the property of the testator and pray- 
ing that the defendant should be held responsi- 


ble for all sums of money which would be found 
to have been given or caused to be given to 
friends and relations, or proved to have been 
mismanaged, after tailing an account, and for a 
permanent injunction lestrainiug ilie defendant 
from managing without ibe consent of the plain- 
tiff and restraining the defendant from prevent- 
ing the plaintilY from managing. There was not 
a word in the plaint to suggest that the suit was 
framed in relation to any charitable or religiou.s 
trusts, and the plaint contained no description 
of the trusts or directions contained in the will 
of the testator 

Held: (1) that the suit might be treated as a 
general administration suit brought by one trus- 
tee against another with whose conduct bo was 
dissatisfied; (2) that S. 92 did not apt^ly and that 
if any question relating to charitable bequests 
should arise in the case, a notice might be given 
to the Advocate- General in order that that officer 
might decide whether any action should be taken 
under S. 92; (3) that it would be quite possible 
for the Court to continue the administration of 
the estate up to the point of separating the funds 
appropriated for particular charities as to which 
schemes would have to be framed, and holding 
those funds in the possession of a Receiver until 
the Advocate General or the Collector had ob- 
tained the directions of the Court, if such wero 
necessary, with reference to the disposal of those 
funds under some suitable scheme under S. 92. 

[P 2S1 C 2; P 2-2 C 1, 2] 

G. N, ThaJeor — for Appellant. 

T. E. Desai — for Respondent. 

Scott, C. J. — The plaintiff brought 
this suit as one of two surviving execu- 
tors of the will of one Harjivandas Pur- 
shottam, dated 15th June 1892. Tha 
defendant executor is alleged to be an 
Audich Brahmin of the age of 80, and is 
charged with having misapplied the pro- 
perty of the testator, and prayer is that 
the defendant should be held responsi- 
ble for all sums of money which would 
be found to have been given, or caused 
to be given, to friends and relations, or 
proved to have been mismanaged, after 
taking an account from the year 1899, 
and onwards, since when he has been in 
sole management of the property of the 
late Harjivandas, and for a permanent 
injunction restraining the defendant 
from managing without the consent of 
the plaintiff and restraining the defend- 
ant from preventing the plaintiff from 
managing. The plaint is a document of 
some length, and contains no description 
of the trusts or directions contained in 
the will of the testator. But the suit 
may be treated as a general administra- 
tion suit brought by one trustee against 
another with whose conduct he is dis- 
satisfied, and the stamping of the suit 
as a suit for an account at the value of 
Rs. 150 does not prevent the Court from 
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imposing an adequate court-fee in the 
event of any decree being passed for the 
payment of money by the defendant. 
That, however, is not the question 
now before the Court: it is whether the 
learned Judge in the District Court was 
wrong in remanding the case for trial 
after tlie suit had been rejected by the 
Subordinate Judge on the ground that it 
was a suit framed under S. 92, Civil 
[\ C., and as such could only lie in the 
District Court. 

There is not a word in the plaint to 
suggest that the suit was framed in rela- 
tion to any charitable or religious trusts. 
There is no prayer for relief of any of 
the kinds specified in that section, and 
upon the face of the plaint we see no 
reason for holding that the Subordinate 
Judge had not power to entertain the 
suit. That learned Judge, however, 
states in his judgment that from the 
will it appears that the property w'as 
worth about Rs. 89,500, out of which 
private legacies amount to Rs. 19,500 
and the rest Rs. 70,000 are to be used 
for purely charitable and religious pur- 
poses. The learned joint Judge in ap- 
peal pointed out that it did - not follow 
that because money was to be used for 
the benefit of charities, therefore a 
scheme would bo necessary in the case 
of those charities. In England the difli- 
culty arising from superior and inferior 
jurisdictions does not arise, and any 
([uestion relating to charital)le bequests 
could be disposed of in an administra- 
tion suit by the addition of the Attor- 
ney-General, who corresponds to the 
Advocate-General in this country, as a 
party to the suit. As an instance, wq 
may refer to In re Lea, Lea v. Cooke (l), 
which was a general suit for administra- 
tion. The report relates to a question 
arising with reference to a particular 
charitable bequest, involving the ques- 
tion whether a scheme should be framed 
or whether money should be paid by the 
executors direct to the legatee named as 
the controller of the charity. 

It appears to us that if any questions 
relating to charitable bequests should 
lariso in the present rase before the Sub- 
jordinate Judge, his proper course would 
'be to give notice to the .‘\dvocat 0 -G 0 ne- 
jral in order that that officer might de- 
'cide whether any action should be taken 
under [^92, Civil P. 0., in order to get 
1. (1687) si 'Ch d" 523. 


any of the specific reliefs referred to in 
that section. It would be quite pos- 
sible for the Subordinate Judge to con. 
tinue the administration of the estate 
up to the point of separating the funds 
appropriated for particular charities as 
to which schemes would have to be 
framed, and holding those funds in the 
possession of a Receiver until the Advo- 
cate-GeneraJ or the Collector had ob- 
tained the directions of the Court, if such 
were necessary, with reference to the 
disposal of those funds under some suit- 
able scheme. Such directions, of course, 
would have to be taken from the District 
Court under S. 92. But we know noth- 
ing at present of the position of the 
charities in question. We do not know 
whether any schemes will be necessary, 
and it appears to us, as it appeared to 
the joint Judge, that it will be altogether 
premature to say that this suit, as 
framed, cannot he disposed of by the 
Subordinate Judge. 

The only other question which has 
been referred to is, whether the joint 
Judge was wrong in not giving effect to 
what has been described as an applica- 
tion for a decree in terms of the com- 
promise. We have been referred to docu- 
ments upon which the point is based, 
and it appears that there was no appli- 
cation for a decree in terms of the com- 
promise. There was only a mention of 
a previous agreement, and it was re- 
quested that the Court would admit the 
papers on the proceedings. According 
to the judgment of the joint Judge the 
only issue raised before him at the time 
of the appeal was whether the lower 
Court had erred in holding that the suit 
fell within the purview of S. 92, Civil 
P. C., and that the Court had no juris- 
diction to entertain it. Upon that issue 
we think that the joint Judge was right 
in holding in the aflirmative and in re- 
manding the suit. We aflirra the order 
and dismiss the appeal. Costs costs in 
the cause. 

G.r.'R.K. Appeal dismissed, 
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Beaman and Heaton. JJ. 

Bhagvant Gopal Ga/ap»rc“Appellant. 

V. 

Appaji GovindGalapnre — Respondent, 

Second Appeal No. 1122 of 1915, Deci- 
ded on 29th August 1916. 
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Contract Act (1872), S. 55— Plaintiff and 
defendant agree to exchange their houses on 
•condition of plaintiff’s constructing a well 
and a sink in his house within stipulated 
time — Plaintiff fails — Afterwards plaintiff 
waits to enforce agreement — Defendant re- 
sists saying time being essence of the con- 
tract it was now voidable — Held that defen- 
dants silence did not show time as an essence. 

In March 1011, a consent decree was passed in 
a suit whereby the houses of the plaintiff and 
defendant were to be exchanged after plaintiff 
had constructed on his premises a well and a 
sink. These additions were to be made and the 
■exchange effected by the end of June 1912. The 
additions not having been made within the stipu- 
lated time, the plaintiff applied for execution 'in 
1914. The defendant contended that, as time 
was of the essence of the contract, so much of the 
consent decree was voidable as his option: 

Held', that time was not of the essence of the 
contract, as it was clear from the defendant’s 

conduct by not protesting against the delay in 

the carrying out of the additions by the plaintiff 
that he did not regard time as of vital import- 

i;p 288 C 2] 

P. V. Kane — for Appellant. 

P. B. ShiiKjne — for Respondent. 

Beaman, /.—The plaintiff sued the de- 
fendant and a consent decree was taken 
in March 1911. One of the terms of the 
consent decree was the exchange of the 
plaintiff’s house for one of the defen- 
dant s houses after the plaintiff had con- 
structed on his premises a well and a 
sink. These additions were to be made 
and the exchange effected by the end of 
June 1912. We are informed in argu- 
ment that the work was commenced 


some time before the end of June, but v 
have no materials upon which to coi 

dude when it was finished. It is ho\ 

ever common ground that these additioi 
were not made within the stipulate 
time. Two years later, in 1914, tl 
plaintiff applied for execution. The dt 
fendant resisted, so far as this term ( 
the contract was concerned, on 
ground that time being of its essence, 
much of the consent decree was voidab 
at his option. The only question to 
considered was whether time was or w 
not of the essence of this term in tl 
consent decree. Both the lower Cour 
came to the conclusion that it was no 
bpeaking here for myself, I have n 
much admiration for the equity rule th; 
in buying or selling or otherwise tran 
erring real estate a man must never ] 
allowed to mean what he says. That 
he says the bargain is to be conclud. 
within SIX months, he must not be take 
to mean SIX months, but any reasonab 
time which, according to the view of tl 


Courts, may extend to six or sixty years. 
The rule is however venerable and has 
the sanction of such high authority that 
it is useless now to criticiso it, and, we 
think, that this is a case in which we 
can fairly hold that at the time the con- 
sent decree was made, the defendant did 
not regard it as of vital importance that 
the additions, which were to be made to 
the plaintiff’s house before the exchange 
could be effected, should completed be- 
fore 30th June 1912. He has endea- 
voured to shovv that he intended time 
to be of. the essence of the contract, by 
asserting that he had entered into an- 
other bargain to exchange this house as 
soon as he obtained it in July 1912 for 
a field, and that in consequence of the 
exchange not being effected within the 
time stipulated, that bargain fell 
through. Had this been true however it 
appears to us that tbu defendant would 
certainly have taken steps to compel the 
plaintiff to be more expeditious in com- 
pleting the additions which had to be 
made, before the house could be ex- 
changed. 

It is no part of the defendant’s case 
here that either during the 15 months 
which intervened between the consent 
decree and the end of June 1912, he at- 
tempted to expedite these additions in 
any way or that when he found they 
were not completed by the end of June 
1912, he made any complaint or protest 
to the plaintiff on that account. If he had 
really deemed time to be of the essence of 
the contract, we should have expected 
some such conduct on his part. There 
is no trace of it. Until the darkhast 
was taken out in 1914, the defendant 
gave the plaintiff no notice whatever 
that he intended to treat this term of 
the consent decree as now void. For these 

reasons we think on the whole that the 
conclusion arrived at by the lower Courts 
is right and that this appeal must be 
dismissed with all cost. 

G.P./r.k. Ajypeal dismissed. 
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Scott, 0. J. and Shah, J. 

Gangabai Pirappa — Appellant. 

V. 

Bandu Pirappa — Respondent. 

Second Appeal No 668 of 1914, Deci- 
ded on 10th December 1915, from deci- 
sion of Dist. Judge, Sholapur, in Ap- 
peal No. 203 of 1912. 
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(a) Hindu Law — Inherilance— Illegitimate 
sons are on jevel with desiputra. 

Among Sudras the illogitiinate sons of a kept 
woman or concubine are on the same level as to 
iDhoritance as the dasiputra or the son of a 
female ^lavo by a Sudra. fP 2i^4 C 2] 

(h) Hindu Law — Inherilance — Illegitimate 
son’s is half that of legitimate son or 
daughter. 

An illogtimate son’s share must be’dotermined 
by dividing the whole estaledn such a way as to 
give each of the illegitimate sons exactly half of 
the share of each of the legitimate sons. 

LP2-5 C2; P28G C 1] 

An illegitimate son, in competition with a 
legitimate daughter, would have the same share 
as ho would have in competition with a legiti- 
mate son. ^ 

J. R. Gharpurc—iox Appellant. 

K. 11. Kelhcn — for Respondent. 

Shah, /.-One Pirappa, by caste a 
Lingayat, died in 1907, leaving him sur- 
viving a wife Limbabi, who had no issue, 
a Mobatar wife, who had two daughters, 
and the present plaintiff who claims to 
be his illegitimate son by a concubine 
Sitabai. who was by caste a Shimpi 
woman. All these persons except the 
plaintiff and the defendant, who is one 
of the daughters by the Mobatar wife, 
are dead. The plaintiff sued to recover 
possession of the property of Pirappa 
from the defendant. The defendant 
urged that the plaintiff bad really no 
interest in the property as ho could not 
claim the position and rights of a dasi- 
putra according to Ilindu law, and it 
was also urged tliat the connection bet- 
ween Sitabai and Pirappa being adul- 
terous and forbidden by law. the text 
applicable to a dasiputra would not 
apply to the plaintilT. The plaintiff's 
claim for the whole property was not 
allowed; but it was found that ho was 
a dasiputra and as such entitled to a 
moiety of the property in suit, and a 
decree was passed by the trial Court on 
that footing. The lower appellate Court 
has affirmed the decision of the trial 
Court. It is found by i)oth the lower 
Courts that the plaintiff is the illegiti- 
mate son of Pirappa, who had kept Sita- 
hai as his mistress. It is also found 
that Sitabai’s husband died when she 
was very young, and that she was a 
widow living with Pirappa, when the 
present plaintiff was born. It is com- 
mon ground that the parties are gov- 
erned by the law applicable to Sudras. 

Mr. Gharpure’s first contention is that 
the plaintiff is not a dasiputra, that ha 
is born of an adulterous connection for- 
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bidden by law, and that the texts re- 
lating to an illegitimate son do not 
apply to him. It is clear however that 
the condition that the Sudra woman of 
whom the illegitimate son is born, 
should never have bean married to any 
man has been discarded in the Presi- 
dency of Bombay, as pointed out by Sir 
j\[ichael ^Yestropp, C. J., in Eahi v. 
GovinJa (l). It is also observed in the 
same case at p. 115 of the report, and the 
observation is repeated in the later case 
of Sadu v. Baiza (2), that among Sudras 
the illegitimate sons of a kept woman or 
concubine or on the same level as to in- 
heritance as the dasiputra or the son 
of a female slave by a Sudra. It is 
clear that Sitabai’s connection with 
Pirappa as his mispress being established, 
the present plaintiff, who was born 
when that connection subsisted, must 
be treated as the illegitimate son of 
Pirappa and is entitled to all the rights 
which a dasiputra would be entitled to 
on the facts of this case. 

The second question raised in the 
course of the argument is that in any 
case the lower Courts are wrong in al- 
lowing the plaintiff a moiety of the 
whole property, and that the plaintiff 
is entitled to a moiety of the defendant’s 
share,!, e., to one-third of the whole 
estate. This point was not raised in 
either of the Courts below and has nob 
been taken in the memorandum of appeal 
here. We have allowed the point to be 
argued, though not without reluctance, 
as it was pressed upon our attention as 
a point of law not involving any fresh 
finding cf fact. An examination of the 
texts and the decided cases bearing on 
the point shows that the point is by no 
means easy to decide. We feel certain 
however that whatever may be the pro- 
per share to he awarded to the plaintiff, 
it could not be more than one-third of 
the whole estate. At the outset it may 
bo mentioned that Pirappa had two 
daugliteis. But it is not suggested by 
^Ir. Gharpure that on that ground, on 
the footing upon which bo argues for 
the plaintiff’s share being one third, his 
share would be really one-fifth of the 
whole estate. This aspect of the ques- 
tion has nob been put forward in the 
argument, and vve mention it only for 
the purpose of making it clear th at the 

1. (IS75 77) 1 Bom 97. 

2, (lb79-SO) 4 Bom 37. 
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extent of the plaintiff’s share is cleter- 
mined on the footing that Pirappa had 
only one daughter. 

The fact that Pirappa left two widows 
behind him, makes, in our opinion, no 
difference in the extent of the plaintiff’s 
share. The point whether in case of 
daughters and an illegitimate son, the 
widow of the deceased has only a right 
of maintenance or takesthe estate of the 
deceased to the exclusion of the daugh- 
ters is a point upon which there has 
been some difference of opinion; but 
that question really does not arise in 
this case. It is enough to point out 
that it has nothing to do with the ex- 
tent of the illegitimate son’s share, which 
must be determined with reference to the 
number of legitimate sons or daughters 
or daughter’s sons. The question of the 
extent of the illegitimate son's share has 
not been considered and decided in any 
of the cases beating on the widow’s right, 
which only dealt with the point whether 
she had any right to the property either 
when there were illegitimate sons or 
when there were legitimate daughters 
and illegitimate sons. 

The provision as to the extent of an 

illegitimate son s share is to be found in 
the Mitakshara, Chap. 1, S. 12, placita 1 
and 2: see Stokes’ Hindu Law books, 
p. 426. Yajnyavalkya s text (Vyavahara. 
dhyaya, verse No. 134) contains the word 
ardhabhagika * -) which is translated 
by Colebrooke as partaker of the moiety 
of a share. It is explained in the com- 
mentary by Vijnaneswara that after (the 
demise of) the father, if there be sons of 
a wedded wife, let these brothers allow 
the son of the female slave to participate 
for half a share; that is, let them give 
him half (as much as is the amount of 

one brother’s) allotment. It is further 
pointed out that if there be daughters of 
a wife, the son of the female slave parti- 
cipates for half a share only. Speaking 
with reference to the daughters, Vijnat 

ardhabhagika 
V ; about the illegitimate son. which 
13 the word used in Yajnyavalkya’s text 
and which has been explained by him 

in the previous part of the commentary 
with reference to the sons of a wedded 
wile as moaning a sharer to the extent 

CT in a brother’s allotment. 

aving regard to the context as well 
as the language used by Vijnaneswara, 

theie can be no doubt that the illesiti- 
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mate son in competition with a legiti- 
mate daughter would have the same 
share as he would have in competition 
with a legitimate son. It may be that 
in some decided cases this view may not 
be found to have been uniformly acted 
upon. But there is no discussion on this 
point and we feel quite clear that the 
illegitimate son s share in this case 
should be calculated on that footing. 

The question however as to the extent 
of that share is not so free from difB- 
culty. There are two methods of deter- 
mining the extent of the share. One 
method is to divide the whole estate in 
such a way as to give to each of the 
illegitimate sons exactly half of the 
share of each of the legitimate sons. 
The other method is to divide the estate 
into as many shares as there may be 
sons, treating the illegitimate sons as 
legitimate sons, and then from one share 
to give half to each illegitimate sons, and 
give the remainder to the legitimate 
sons. To take the simplest instance: if 
there be one legitimate son and one 
illegitimate son, according to the first 
method, the whole estate would be divi- 
ded into three shares, two shares going 
to the legitimate son and one share to 
the illegitimate son. According to the 
other method the estate would be divided 
into two shares, and the illegitimate son 
will be given half of one shai'e, that is, 
one-fourth of the whole estate, and the 
remaining portion, that is, three-fourths 
of the whole, will go to the legitimate 
son. This second method has been ad- 
opted by Vijnaneswara himself in deal- 
ing with the share of a sister. It has 
been explained by him at length in 
Chap, 1, S. 7, placita 6 to 10 (Stokes’ 
Hindu Law books, pp. 398-400). If we 
had to make a choice between the two 

rnethods for the first time, as a matter 

of proper construction, we should have 
been inclined to adopt the second 
method. 

The expression explained in S, 7, 
placita 6 to 10, by Vijnaneswara is nija- 
danshat (* * which is used by Yajnya- 
valkya in verse No. 124, while the 
expression, used by him in S. 12, pla- 
citum 2, is swabhagat ("' *) which is 

synonymous with the former. It is how- 
ever unnecessary to pursue this point 
any further, as we think that the second 
method of determining the extent of the 
illegitimate son’s share cannot be ac- 
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cepted now, though, in our opinion, it 
has the merit of Vijnaneswara's ap- 
proval. In the first place Mr. Gbarpure 
has not argued that it is the proper 
method to be adopted now. The decided 
leases in tliis Presidency show that it is 
the former method that is adopted, and 
the second method, though not expressly 
considered, must be deemed to have 
been rejected by necessary implication. 
Lastly, the other High Courts also have 
adopted the first mentioned method. 
On a point of this kind it is important 
that a rule, once laid down, should be 
adhered to unless there are exceptionally 
strong and clear grounds to justify a 
departure therefrom. 

The case of DJiodycIa v. Mala7iaik (3) 
decided by Melvill and Pinhey, JJ., 
shows that the shares of the illegitimate 
sons were calculated according to the 
first method. The same rule was adopted 
by Melvill, J., in Sadu v. Baiza (2). 
Though his judgment was upset in appeal 
on a different ground, the learned Judges 
in appeal expressed a clear opinion in 
favour of the view of Melvill, J., on the 
point now under consideration, though 
it was not necessary for the decision of 
the case. They observed (at p. 52 of the 
report) that : 

“if Muhadii had not survived his father ^lanaji, 
then, indeed, under ^fitakshara, Chap. 1, S. 12, 
placitum 2, Sadu would have been entitled to 
only half a share, i.c., one-third of the property, 
and the remaining two-thirds would have vested 
in Darya as tbo legitimate daughter of Maiiaji.” 

The same view has been recently taken 
in Chellammal v. Ranganatham Pillai 
(4) and the Allahabad Pligh Court took 
the same viow long ago in Kemrec v. 
Samardhan (5). Mr. Kelkar relied upon 
the case of Shesgiri v. Gireioa (G) for the 
proposition that tho illegitimate son 
would be entitled to a moiety of the 
estate. In that case however the plain- 
tiff, who was one of tho daughters, was 
awarded one-sixth share of the whole 
estate and the illegitimate sons, who 

were among the defendants, were allowed 
a moiety of the whole by the District 
Court. The illegitimate sons appealed 
against the decree and tho plaintiff 
daughter had filed no cross-objections. 
The only point urged before, and decided 
by, the High Court was, whether the 

8. (1874) PJ 43. ~ - 

4. (1911) 34 Mad 277=12 I C 247. 

5. (1873) 5 N W P H C R 94. 

6. (1890) 14 Bom 282. 
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illegitimate sons excluded the widow 
and the daughters altogether. The true 
extent of the plaintiff daughter’s share 
was nob decided by the High Court. The 
remark of Sir Charles Sargent, C. J., 
that the illegitimate sons were entitled 
to a half-share, apparently based upon 
the observation of Sir Michael "Wes- 
tropp, C. J., in Rahi v. Govinda (l), is 
apt to be misunderstood. No doubt, at 
p. 115 of the report of Rahi v. Govinda 
it is stated that the illegitimate son is 
entitled to a half-share. But in order 
to understand whether it w'as half of the 
whole estate or half of a legitimate son’s 
share it is necessary to bear in mind the 
observations at p. 104 of the report, 
where Sir Michael ^\^estropp, C. J., after 
referring to the Mitakshara, Chap. 1, 
S. 12, observes ; 

“If there bo a legitimate daughter or legitimate 
son of such a daughter, the illegitimate son would 
take only half tho share of a legitimate son; and 
such daughter or daughter’s sou would take tho 
residue of the property.” 

Even if there be any doubt as to what 
was meant by that passage, Sir Michael 
W’estropp’s dictum in the later case of 
Sadu V. Baiza (2), which is already 
quoted, makes the moaning abundantly 
clear. There is no reason to suppose that 
Sir Charles Sargent did not understand 
Sir Michael Wostropp’s observation in 
that sen«e, and though the decree of the 
District Court in Shesagiri's case (6) may 
not be consistent with the view, which 
wo have already expressed as being the 
correct view, to take of he extent of the 
illegitimate son’s share, it is clear that 
there is nothing in the decision of the 
High Court ^Yhich is inconsistent with 
that view. The point considered and 
decided in Meenakshi Ajini v. Appakutti 
(7) was that the widow did not exclude 
the illegitimate sons altogether. The 
question as to the extent of the illegiti- 
mate son’s share in competition with a 
legitimate daughter apparently did not 
arise in that case and was not decided. 

For these reasons we are of opinion 
that the plaintiff is not entitled to more 
than a third of the property in suit. 
Wo accordingly modify the decree of the 
lower appellate Court by directing that 
the plaintiff should be awarded on parti- 
tion one- third of tbo property in suit. 
In othor respects the decree should be 
confirmed. Under the circumstances the 
a ppellant must pay the respondent’s 
'T. (1910) 33 Mad 226=4 I C 299. 
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costs of this appeal, as the grounds men- 
tioned in the memorandum of appeal 
have failed. 

g.p./r.k. Decree modified. 
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Macleod, J. 

Alimahomed Eahimtullah — Plaintiff. 

V. 

Pandurang Laxman and another—De- 
fendants. 

Original Civil Suit No. 1260 of 1915, 
Decided on 13th December 1915. 

Contract— Building contract— Parties ag- 
reeing that building contractor should be 
paid according to final certificate by archi- 
tect— Certificate cannot be impeached ex- 
cept on ground of fraud. 

Where under a contract to build a house, the 
parties have agreed that the building contractor 
should be paid according to the final certificate 
of the architect and that certificate is issued, 
the employer cannot impeach it except on the 
ground of fraud. If the architect is incompe- 
tent and makes mistakes in preparing the final 
bill then the employer has his remedies against 
the architect, but the building contractor is 
bound to be paid. [p 289 C 1 ] 

The letters E. and 0. E, commonly put in 
this country under a bill, have no effect what- 
ever on its finality. 233 C 

Jinnah — for Plaintiff. 

Inverarity—ioi Defendants. 

J'udg7nent.~~T^hi3 is one of those me- 
lancholy disputes between a building 
contractor and his employer which come 
before these Courts so frequently. Al- 
though the amount iu dispute is small, 
the point at issue is an important one to 
architec^ and the persons who employ 
them. On 12th March 1914, plaintiff 
entered into a contract with Panduran« 
Laxman and Laxman Kashinath with 
reference to the work of building a house 
at Lhandanwadi in Sonapur Lane. The 
agreement states that Pandurang Lax- 
man and Laxman Kashinath, defendants 
m this suit, have got the plans in res- 
pect thereof passed by the Municipality 
^rough the engineer, Mr. Laxman 
Harischandra Chowdhari. Defendants 

had asked for tenders showing the rates 
lor the said work, and out of the same 

tney have accepted the tender of Alii 
mahomed Eahimtulla, the plaintiff, 
ihen It IS agreed that the plaintiff’s 
woikwastobe measured every month 

engineer and on re- 
engineer’s chiti they would 
,pay the amount of the said chiti the 


next day after keeping 10 per cent there- 
of as deposit. And as to the balance 
that might remain as deposit, when the 
plaintiff completed the defendants’ work 
defendants would get their engineer to 
rneasuie the same forthwith and would 
pay immediately all the moneys due to 
the plaintiff along with the final bill in 
full settlement. 

Mr. Chowdhari was no doubt, the de- 
fendants engineer for supervising the 
work which was being done by the 
plaintiff, and from time to time he wrote 
letters to the defendants that the plain- 
tiff’s work had been measured up and 
that so much money might safely be 
paid to him. On 7th June, Mr. Chow- 
dhari wrote : 

“ Herewith please find the final bill of the 
work done by your contractor, Mr. Allibhai 
Eahimtulla, of your new building at Shaukersett 
Lane, amounting to Rs. 14,989-5-2.” 

The bill is headed : 

“ Abstract of work done by Mr. Allibhai Rahim- 
tulla, contractor of the building of Mr Pandu- 

raug Laxman, of Mahadeo Banker Sett Lane 
near Sonapur Lane.*’ 

It contained quantities, description 
of work, rate, amount due.” The total 
is Rs. 14,989-5-2, and after that the 
letters E. & O. E, and it is signed by 

Lakshman H. Chowdhari, L. C. E. Now 

the last thing the defendants wanted to 
do when they got the final bill from 
their engineer was to pay it. As it often 
happens, they endeavoured to get off 
paying what apparently was due by 
them. Defendant 2 who was called said 
he suspected Ohowdhari’s measurements 
were ^incorrect as the amount was too 
big. I did not tell him that I was 
suspicious of his measurements.” That 
^ the secret of the whole difficulty. 
Defendants wanted to get a reduction off 
what appeared on Chowdhari’s certificate 
because it was too big. But instead 
of telling Mr. Chowdhari that they 
thought his measurements were wrong, 
or his rates were wrong, they wait 
for several weeks and in the meantime 
ask another engineer, Daruvalla, to took 
at the bill and take measurements. It 
is not until Daruvalla made out a fresh 
bill that Chowdhari became acquainted 
with that fact. Mr. Daruvalla’s bill is 
dated 11th August 1915. It does not 
appear when Mr. Chowdhari was first 
acquainted with it, but sometime after , 
11th August he asked his assistant to 
look over the measurements again and 
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comparo fcliBm with Mr. Darnvalla s 
moafiurements and he found that his own 
bill might be reduced by Rs. 141-5-0, so 
he wrote on iGth October to the defen- 
dants : 

“ In continuation of niy letter to you of Ttn 
.Tune last, forwarding tbe final bill of the work 

done by ^Ir. Allibliai, conliactoi please 

note that there have been some mistakes in it 
and that the bill has to ho reduced by Rs. 141-5-0 
as per following details.” 

Meanwhile before that correspondence 
had commenced between the plaintiff 
and the defendants. On 10th Septem- 
ber, defendants’ solicitors w'rote. 

‘‘ Our clients are not bound to pay to your 
client any amount which may be certified by 
I\h- Chow'dbari. Jlr. Chowdhari left the mea- 
surement of the work to a surveyor and our 
clients find that the measurements so taken are 
incorrect. The principle employed hy Mr. Chow- 
dhari for charging for particular kinds of work is 
also erroneous. He has also allowed rates for 
ornamental work which arc in excess of the pro- 
per rates. Our client’s finding that the bill made 
out by Mr. Chowdlntri was incorrect have had 
the work remeasured and a proper bill made out 
by another engineer, ^Ir. B. B. Darnvalla, where- 
from it appears that the correct total amount of 
the bill for work done by your client is only 
Rs. l3,G47-7-0. Deducting from it Rs. 12,9C0 
admitted by your client as received from ours 
there remains only a balance of Rs. 747-7 9 duo 
to your client and our clients are ready and 
willing to pay the same.” 

On IGth September, the defendants’ 
solicitors wrote : “ Our clients are quite 
prepared to hold a joint survey.” 

On the 17th, the plaintitYs solicitors 
•wrote : 

” Our client is not bound by the certificate of 
any engineer your client may choose to put for- 
ward now nor is ho bound to hold a joint sur- 
vey. Under the agreement your client is bound 
by the certificate of bis own architect, ^Ir. Chow- 
dhari.” 

There can be no doubt that in form 
the bill sent in on 7th June by Mr. 
Chowdhari to the defendants was a final 
bill. It is suggested that the letters 
E. k 0. E. at the bottom prevented it 
from becoming a final bill. But it is 
not those letters which determine the 
nature of the bill but the contents of the 
bill itself. The hill is clearly a final 
bill for the work done by the plaintiff 
for the defendants. Those letters com- 
monly put in this country under a bill 
have, as a matter of fact, no effect what- 
ever. I certainly do not remember liav- 
ing seen tliose letters on any bill before 
I came into this country. But it does 
not follow that if those letters are not 
put there the bill cannot be revised 
before it is finally settled by payment, 


or that even after payment has been 
made under certain circumstances the 
question of the amount cannot be re- 
opened. Therefore it seems to me per- 
fectly clear that that bill of 7th June 
was a final bill. Then, were the defen- 
dants bound to pay under the contract 
that hill. It was a final bill prepared 
by Mr. Chowdhari who was the engineer 
in June. Therefore the obligation to 
pay the bill arose from the terms of the 
contract I have already referred to, viz, 

“ when you complete our work we will get our 
engineer to measure the same forthwith and will 
immediately pay all the moneys duo to you along 
with the final bill in full settlement.” 

That is a perfectly plain and unambi- 
guous contract, and if an employer of a 
building contractor werp at liberty after 
the final bill was sent in by the regular 
engineer to take it to another engineer 
because it did not satisfy him, then it 
would not be possible to say when the 
question of payment could be settled, 
because the bill might be taken to an- 
other engineer and then to a third engi- 
neer and so on and the obligation to pay 
might never arise according to the em- 
ployer. The position in a contract of 
this sort between a contractor and his 
employer is well defined in the case of 
Ckmeiice v. Clarke (!)• There the same 
point was taken as taken here. The ar- 
chitect had not actually taken the 
measurements himself but had given 
that work to an assistant to do. Grove, 
J., at p. 45, says : 

“ Then I will assumo thatithe takingoutof the 
quantities and the measuring up was done by a 
surveyor. I do not see how any arthitoct could 
ever discharge such a duty if he were required to 
personally go in detail into all the work. It may 
bo that tbc measuring up, and the quality of the 
material in some classes of work could be pro- 
perly got at by skilled persons who might bo em- 
ployed under the architect. The architect, 
though in cortiin parts of the document he is 
treated as an agent of the party, is for the puf 
pose of this certificate a judge; and if ho were 
bound io do all the details of various kinds of 
work himself, in all probability ho would be in- 
competent to do them : bocauso although hois 
skilled ns an architect — skilled as a poison gene- 
rally in surveying work— bo may not be skilled 
in Ibo particular details of all this general work. 

1 do not think therefore— it being admitted that 
the architect has behaved with perfect honesty 
in the matter and that there is nothing in the 
shape of corruption or improper conduct attri- 
buted to him— that this certificate is the less 
final because bo has taken the measurement of 
the works fro m another poisoD, namely, 

(1) (lb7y) 2 Hudson’s Building Contracts 41. 
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the surveyor who has gone through the work 
and made a report of the measurement3''''to 
him.” 

Mr. Chowdhari did check the measure- 
ments of his assistant, for he has told us 
from the entry in his diary that he went 
to the premises on 11th April and spent 
four hours going over the measurements 
and checking the most important items. 
Therefore, I do not think there is any- 
thing in the point taken by the defen- 
dants that Chowdhari did not perform 
his duty properly in preparing the final 
bill. At p. 52 of the same report Lind- 
ley. J., says : 

A certificate, of course, can be impeached for 
fraud . it may be impeached for collusion : on 
the other hand it cannot be impeached for mere 
negligence, or mere mistake, or mere idleness on 
the part of the architect.” 

Therefore, the parties agreed that the 
building contractor should be paid ac- 
cording to the final certificate of the 
architect and that certificate is issued 
The enaployer cannot impeach it except 
on the ground of fraud. If the architect 
13 incompetent and makes mistakes in 
preparing the final bill then the em 
ployerhas his remedies against the archi- 
tect, but the building contractor.is bound 

to be paid. Therefore, in my opinion, 
the defendants were bound to pay under 
the bill of 7th June and if they dis 
covered that Mr. Chowdhari had made 
mistakes, the defendants had their re- 
medy against him. Now, after Mr. 
^howdhari was acquainted with Mr. 
JJaruvalla’s measurements he sent his 
assistant to go over his own measure- 
ments with those of Mr. Daruvalla and 
he admitted, on 16th October, that thert 

amounting to 

3 . 141 - 5 - 0 . The plaintiff had nothin® 
whatever to do with those mistakes, but 
he has in his claim deducted from the 

demanded the amount ad 
mitted by Mr. Chowdhari to have been 
wrongly calculated . That under the cT 

cumstances was a very fair thin® for 
him to do In other respects ^ has 

that Mr.^Chowd'har'i^s^bnrw 

lies in hrhowdhans chiefly 

SS rfll' li«d ollow.a 

Set eon- 

That was for artificial panels. The 
1916 B/37 & 38 


Bombay 289 

item is a small one but it is instructive 
to show the inherent dishonesty of the 
defendants’ case. First of all, I was told 
generally that Mr. Chowdhari had al- 
lowed higher rates than. those appearing in 
the agreement. That was subsequently 
whittled down to the one rate for artifi- 
cial panels. The contract rate was 
Re. 1-2-0. Mr. Chowdhari had allowed 
Ee. 1-3-0. His explanation wap that a 
part of the shutters instead of being of 
Kayal was made of Moulmein teak at 
defendant 2’s instance. I believe Mr. 
Chowdhari that that was so. He was su- 
pervising the building and therefore he 
saw the shutters before they were pain- 
ted, for Rlr. Daruvalla has told nothing 
about this but sees in the agreement 
artificial panels. He sees these panels 
painted and takes it for granted that 
the panels are of Kayal teak, in order to 
prove that Mr. Chowdhari had over- 
charged defendants in his bill. Mr. 
Daruvalla did not even take the precau- 
tion of testing whether any part of the 

shutters was Moulmein teak. He sees 
the agreement and sees the shutters 
painted and says that Mr. Chowdhari 
has made a mistake. That is a small 
point, but in oneway it goes to the very 
root of the defendants’ objection to nav 
the plaintiff’s bill. Then Mr. Chowdbari 
IS said to have allowed plaintiffs higher 
rates than the market rates in cases 
where .rates were not fixed by the 
agreement. I was handed by defen- 

dants counsel a comparative statement 

m which those items were marked in 
blue pencil. ^ 

I find that in that statement the only 
Item in which there is a difference is 

Ml Chowdhari allowed Es. 6, Mr. Daru 

SMtf di?" p-per -1:: 

ine total difference would be Es fi 

Mr^^Swlh®"® ii^stances in which 
Mr Chowdhari is supposed to have 

^efanFl unfairly against the 

defendants, have been shown to be 

practically without foundation if not 

fr^om^n satisfactory 

from all points of view if I were to ap 

point an independent surveyor to go and 
measure the work, in which case I should 
bo satisfied in my own mind as to what 

were the correct measurements although 
it might be said that the third man 

might also possibly err in his measure 

ments. I am not going to do that on ; 
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point of law. I am satisfied on a proper 
construction of the agreement that the 
defendants were bound by the certificate 
of Mr. Chowdhari. If they think they 
paid too much, then they can endeavour 
to recover the excess from ^Ir. Chow- 
dhari. Unfortunately in the plaint, 
plaintiff refers to the letter of 16th Oc- 
tober as a certificate. That is not a 
certificate. It is merely an annexure to 
the certificate of 7th June. It is a mis- 
take in drafting. Para. 7 has been made 
use of by the defendants in order to con- 
tend that Mr. Daruvalla’s certificate was 
final before ^Ir. Chowdhari’s. However 
that is clearly an unsound contention, 
because there can only be one final bill 
prepared by an engineer and !Mr. Chow- 
dhari issued his final bill on 7th Juno. 
When the bill was prepared Mr. Chow- 
dhari w-as the defendants’ engineer. 
Before the building was completed they 
might have changed their engineer. As 
a matter of fact Mr. Chowdhari prepared 
the plans, supervised the building and 
prepared the final bill which the defen- 
dants were bound to pay. 

Therefore there will be a decree of the 
plaintiff for Rs. 1,208-15-5 with interest 
on Rs. 1,200-3-5 at six per cent per 
annum from 15th October 1915 till judg- 
ment. Costs and interest on judgment 
at six per cent. 

G.P./R.K. Suit decreed. 
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Scott, C. J. and Heaton, J. 

Baluchand Fulchand Plain- 

tiff — Appellant. 

V. 

Giilahhhai Kaiithadji — Defendant — 
Respondent. 

Appeal No. 259 of 1914, Decided on 
9th February 1916, from order of Joint 
Judge Ahmedabad, in Suit No. 17 of 
1912. 

Bombay Land Revenue Code (1879), 
Ss. 150, 154 and 111 — Minor talukdar placed 
under guardianship of Collector — Mamlat* 
dar attaching ornaments on account of un* 
paid assessment — Account books also re* 
moved for purposes of income-tax — Suit for 
damages for wrongful attachment of orna* 
ments and seizure of account books — Mam* 
latdar is not liable for attaching ornaments 
— Seizure of account books is wrongful and 
mamlatdar is liable — Bombay Gujarat Ta- 
lukdar's Act, (1888) — 1 ncome-tax Act 
(1884). 

A minor talukdar was placed under the guar- 
dianship of the Collector and in consequence of 
this guardianship the Talukdari Scttleuieut Ofli- 


cer aud under him the mamlatdar had the reve- 
nuo‘management of the talukdari village. The 
mamlatdar attached ornaments of a certain kha- 
tedar in the village bn account of unpaid assess- 
ment of previous years. The account-books of 
the khatedar were also removed for the purposes 
of income-tax. The khatedar sued the mamlat- 
dar for damages for wrongful attachment of 
ornaments and seizure of account books: 

Held: (1) that the mamlatdar as a subordinate 
of the Collector had both under Ss. 160 and 154, 
Land Revenue Code and S. Ill of the said Code 
as modified by S. 33, Bombay ActG of 1888, power 
to attach the ornaments, or at least bo and his 
superiors supposed that he had the power; 

LI’ 292 C 2] 

(2) that, supposing that the mamlatdar and 

his superiors made a mistake as to the law, the 
mistake, if any, was a bona fide mistake and it 
was made in pursuance of the provisions of the 
law; LP 293 C1] 

(3) that attainment of majority by the taluk- 

dar before the occurrence of attachment did not 
afiect the question, as the de facto management 
of the Government officers continued unintcr* 
ruptedly, notwithstauding the event of the taluk- 
dar attaining majority, and in fact at his own 
request aud with his consent; [P 293 P 1} 

(4) that the seizure of account books was un- 

authorized and wrongful, and for this act of his 
the mamlatdar was liable to pay damages, which 
under the circumstances of the case must be 
nominal. [P 294 C 1] 

T. E. Desai — for Appellant. 

N, E. Mehta — Respondent. 

Heaton^ J . — The village of Moyad-vas- 
Rupaji is a talukdari village. The taluk- 
dar owner was at one time a minor and 
the District Court appointed a Govern- 
ment Officer as his guardian, and in con- 
sequence of this guardianship the Taluk- 
dari Settlement Officer and under him 
the mamlatdar of the Prantji Taluka 
had the revenue management of this vil- 
lage. Tho village was leased to a cer- 
tain person in consideration of extinc- 
tion of certain debts due from the 
talukdar. The latter part of the period 
of this lease became vested in one 
Makhwad Gafoor, and it was during this 
period that the events with which we 
are concerned happened. Makhwad 
maintained that the land-holders of the 
village were paying far too little by way 
of assessment. The khatedars maintain- 
ed that they were paying what was cus- 
tomary and all that they could properly 
be called on to pay. Both sides sent 
petitions to the mamlatdar, and on 20th 
March 1911, this officer visited the vil- 
lage in order to find out for himself 
w'hat \Yas the true state of the case. As 
tho result of* what he discovered in the 
village he came to the conclusion as his 
subsequent reports clearly shoWi tha\; 
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the lease-holder was receiving much less 
by way of assessment than he was en- 
titled to. He whilst in the village 
caused the property of two of these kha- 
tedars to be attached. 

He also advised Makhwad, the lease- 
holder, to file what are called assistance 
suits against certain of the khatcdars 
for the recovery of what he claimed to 
be due for the current year. Some of 
these suits were subsequently disposed 
of by the mamlatdar in favour of the 
lease-holder. One of the persons whose 
p^perty was attached, and against 
whom one of these suits was filed, was 
the plaintiff in this present suit, and 
briefly stated, the plaintiff asserts that 
on the occasion of the mamlatdar’s visit 
to this village on 20th .March 1911, he 
struck the plaintiff with a shoe and 
with a stick; that he wrongfully enter- 
ed his house; wrongfully attached cer- 
tain ornaments and wrongfully took 
away certain account books of his. The 
mamlatdar denies that he struck the 

plaintiff He admits that he had the 

ornaments and :the account-books taken 
away from the plaintiff, but submits 
that this was not wrongful, and in any 
event he pleads that he acted in pur- 

suance of the law and is protected by 
8. 6, Bombay.Eevenue Jurisdiction Act. 

ihe really material issues of fact in this 

whether the mamlatdar 

heVttacWd^^fiF^^'''*'^^’ whether 

he attached the ornaments on account 

of arrears of assessment for past years 

or on account of the assessment of the 

then current year. The Joint Judge of 

found 

both these issues in favour of the mam 

‘“■“‘•“3 ‘be 

I Will now deal with the first of these 
two issues. After having read the evi 
dence, and heard it commented on I 
can find no convincing reason for sup 

in holding that it was not proved that 
he mamlatdar had struck the plaintiff-^ 

S.T.te”'* b-ve gi,.. 

.“a wh..‘“S'r be‘''eeo ‘be parties, 
as herfl a where we have 

rold:r;in a“°v'!n 

Sfand of a superior 

be expected to 

a expected that we should have an aoeu- 
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rate account of Qvents from the villagers; 
it seems to me that where a Judge who 
heard the evidence and saw the wit- 
nesses, and, as in this case, disbelieved 
the evidence of a personal assault by the 
mamlatdar, it would require some very 
convincing _ reasons to justify a Court 
of appeal in reversing his conclusion. 
Those convincing reasons are not present 
in this case. So I think that the con- 
clusion of the trial Judge on this point 
must be confirmed. The second issue 
arises in this way: Seeing that the as- 
sessment for the current year was due 
to the leaseholder who was a superior 
holder, it could only be recovered, if not 
duly paid, by the leaseholder who for 
this purpose can bring Assistance Suits 
or ordinary civil suits. The assessment 
tor that year could not be recovered by 
the mamlatdar under the provisions of 
o. 150, Land Revenue Code. This is 
admitted. Therefore it is urged on be- 
half of the plaintiff that the attachments 
made by the mamlatdar were on account 
ot the current year’s assessment because 
II so, these attachments were admittedly 
illegal But ifc is urged by the mam- 
atdar that these attachments were made 
on account of unpaid assessment of pre- 
vious years and moreover prior to the 
period of the lease, and that he had 
power to attach for the recovery of such 
arrears Hence arises this issue of fact 
as to whether the attachment was on 
account of the current year’s assessment 

or on account of the assessment of pre 
vious years. 

Now there is in the case correspon- 
dence which shows that there were 

P'‘®vious years, and that the 
plaintiff was liable to pay a certain 
amount of such arrears. It is asserted, 
and the assertion is borne out by the 
correspondence itself, that the existence 
of these arrears was brought to the notice 
ot the mamlatdar on 20th March whilst 
he was present in the village. Ex. 78 is 
a report of the talati bringing the matter 
of arrears to the notice of the mamlatdar. 
The mamlatdar s subsequent reports also 
show that he had made attachments by 
way of enforcing payment of such arrears. 
Unless therefore there is some reason for 
supposing that these papers, in par- 
ticular the talati’s report which bears 
date 20th March, were prepared subse 
quently in order to support the case 
which is now put forward, there is very 
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good reason for supposing that the 
matnlatdar’s account of the matter is 
correct, I can find no good reason for 
supposing that these papers have been 
prepared subsequently, or are in any -way 
other than they purport to be, except 
one, and that reason is this: that in the 
panchnama (Ex. 80) recording the at- 
tachment it is stated twice over that 
the attachment is made on account of 
the current year’s arrears. The raamlat- 
dar and the talati both explain that this 
is a verbal error. It is undoubtedly the 
kind of error that does sometimes appear 
in such papers and the truth of this 
explanation is, I think, strongly borne 
out by the general circumstances of the 
case, because I can find nothing else- 
where either in probability, or in the 
events which admittedly happened, to 
show that the mamlatdar did make the 
attachments for the current year’s as- 
sessment and not for the arrears. These 
arrears undoubtedly existed. There had 
undoubtedly been previous correspon- 
dence regarding their recovery. They 
have not been recovered, and in a case 
like the present where the mamlatdar 
rightly or wrongly had come to believe 
that there was contumacy in refusing to 
pay the proper current year’s demand, it 
is very likely that he would inquire whe- 
ther there were past arrears also, and 
finding that there were past arrears, and 
also believing it to be necessary, as his 
reports show, that an example should be 
made of those of the khatedars that he 
believed to be most contumacious, he 
would be very likely to deal with these 
past arrears. 

Then we find one of the witnesses for 
the plaintiiT, a witness who is closely 
identified with the plaintifl'’3 side in this 
matter, says that on 20th ^farch the 
past arrears were demanded (Ex. 5fi). I 
think therefore that the trial Judge was 
right in arriving at the conclusion that 
the attachment was made on account of 
past arrears and not on account of the 
current year’s assessment. It is estab- 
lished, then, that the attachment of 
the plaintiff’s ornaments was for the 
purpose of recovering from him arrears 
of revenue for past years, not for the as- 
sessment of the then current year. That 
being so we have to consider whether 
the mamlatdar had lawful authority to 
recover those arrears by such attachment. 
First, I will assume that the provisions of 


the Land Revenue Code applied. Ss. 150 
and 154 give the power to attach in 
such a case and the attachment can be 
made without notice. The power can 
be delegated to a mamlatdar (S. 12). 
Even if there was no general delega- 
tion, yet the correspondence about the 
recovery of the arrears (Exs. 52, 78, 
61-A, 88, 89 and 68), I think, probably 
implies a special delegation in regard 
to the village of Moyad-vas-Rupaji. 
Moreover the mamlatdar was acting as 
a subordinate of a guardian of the estate 
appointed by the District Judge under 
the Guardians and Wards Act, so the 
guardian would have a general power to 
delegate his functions. I see no good 
reason to suppose that a delegation by 
the guardian to the mamlatdar to at-l 
tach movables would be unlawful. 

If, therefore, the guardian had the 
power I find no good reason to suppose 
either that he could not or did not dele- 
gate the power. But I do not find 
affirmatively on these points, we do not 
know enough about the case for a posi- 
tive finding. We do not know even 
who the guardian was, whether the 
Collector or the Talukdari Settlement 
Officer; we do not know what arrange- 
ments he made, what orders he gave 
about the management of the property. 

I can only say that the mamlatdar is 
not shown to have been without the 
delegated power to attach and the cir- 
cumstances of the case and the corres- 
pondence about the arrears do show 
that both ho and his superior thought! 
he had the power. That is enough for! 
my present purpose. So far I have' 
assumed that the provisions of the Land 
Revenue Code apply. The same rea- 
soning holds good if S. Ill of that Code 
as modified by S. 33, Bombay Act 6 of 
1888 applies. This is a case of a taluk- 
dar's estato coming under the temporary 
management of a Government Officer 
and the officer would be empowered to 

“conduct tho rovoniio inanageraont under the 
rule? for the raanagoniont of uualienated lands 
not comprised within a talukdar’s estate.’* 

Whatever this latter phrase may mean, 
whether the provisions of ' the Code or 
somo set of rules, there would doubtless 
be power to attach for the recovery of 
arrears. So here again we find it can- 
not be said positively that there was 
not power to attach or that the power 
had not been delegated to the mamlat- 
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dar and it can positively be said that 
the mamlatdar and his superiors sup- 
posed he had the po'wer. If they were 
wrong then they made a mistake as to 
the law, but the law is far from simple 
and the circumstances to which it was 
to be applied were complicated. I can- 
not doubt that the mistake, if any, was 
a bona fide mistake and that it was 
made in the pursuance of the provi- 
sions of the law. The law is there and 
does contemplate attachment by a mam- 
latdar in certain cases. It may be that 
the mamlatdar erroneously pursued the 
law which in this case is somewhat 
elusive: but if he did, his conduct is 
assuredly covered by the provisions of 
S. 6, Revenue Jurisdiction Act (10 of 
1876), and the mamlatdar is not liable 
in damages. But it is urged that all 
this is beside the point, because the 
mamlatdar’s powers were delegated to 
to him by a guardian duly appointed 
and the guardianship had come to an 
end on the minor talukdar attaining 
majority (S. 41, Guardians and Wards 
Act). No doubt the guardianship had 
ceased some time prior to 20th March 

u- occurrences with 

which we are concerned. Nevertheless 
the temporary management of the taluk- 
dar s estate in fact continued and unless 
that temporary management was unlaw- 

lul, It would be a temporary management 

'/contemplated by S. 33, Bombay 
Act 6 of 1888, and so the reasoning set 
out above would still hold good. Now, 
was this management unlawful? It is 
not shown to be. We do not know why 

the estate was not handed over to the 
talukdar, for that point has not been 

gone into. But we do know that some 
thTn!^*®' ' talukdar formally asked 

?ha7Tt”w ‘ ““"‘'nue and 

That beina^^ formally continued. 

‘r-T s ““F 

the„to,., in ,ti. 

books blliffe^rent^’^Vb account- 

this: Mis acccount 
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“I could see that there was more than enough 
property to attach. But I thought to myself 
that I should not spoil any of his goods. So I 
advised him not to put me to the necessity of do- 
ing it and asked him to produce the money nnder 
protest if ho liked, 'then ho went inside his 
house and brought to me two account* books and 
told me that he had no money with him in cash 
and that he had to bring Rs. 35 from Prantij to 
keep him going. Then I told him to give an 
ornament as he appeared to be a well-to-do man. 
So he went into the parsal and brought out a 
key out of a niche in that wall. Then he offered 
me the key and asked me to open his box; I de^ 
dined and asked him to do so. Then he opened 
the box and took out a bundle of clothes and of- 
fered it to me. I declined. Then he opened a 
secret drawer in the box and gave me another 
bundle of ornaments in which there were about 
four ornaments (some of silver). I handed it over 
to my karkun and asked him to take it to the 
chowra and keep in charge after calling a chowk- 
sey and getting the ornaments weighed. At 
Dalu’s hou.se I noticed that his account-books 
were bulky and I asked him there as to whether 
he was paying any assessment. He .said ‘No’. So 
I took the books with me; at that time the list 
of income-tax was under preparation. It was 
published on 1st April 1913. My karkun wrote 
out a receipt for the books: Dalu signed it. Mr. 
Plimatlal interfered and told Dalu that the re- 
ceipt was improper as it stated that the books 
were ‘produced’ by him and not ‘taken away’ by 
me So I told him that as he was not engaged in 
that case he should not interfere. Daluchand, at 
once left off the books there and went away. I 
had not abused any one at this time either. I 
had not issued on him a notice under the In- 
come-tax Act. He did not protest to mv taking 
away the books.” 

I agree therefore with the trial Judge 
that the mamlatdar took the account- 
books for income-tax purposes. The trial 
Judge writes; 

Now, the evidence in this case satisfies me 
that the mamlatdar demanded from the plaintiff 
his account-books, threatening him that he bad 
been enjoying exemption from income-tax dis- 
honestly. And the the plaintiff thereupon handed 
over the books to him, without a protest. I da 
not think I can call this removal an attachment 
or seizure without the consent of the plaintiff. 
The mamlatdar wanted the books for lawful pur- 
poses and the plaintiff allowed the removal with- 
out a protest. The removal was thus also neither 
illegal nor wrongful.” 

I do not agree here with the trial 
Judge. I hold on the mamlatdar’s own 
testimony and the admitted circum- 
stances that the plaintiff did not wil- 
lingly allow the mamlatdar to take away 
the books and that the taking was 
against his consent. How can it have 
been otherwise? The whole proceeding 
must have been intensely irritating to 
the plaintiff; he was unwilling to sub- 
mit to anything and from that moment 
to this has vigorously maintained that 
the mamlatdar acted illegally and op- 
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pressively. It seems to me to be a 
perfectly clear case of seizure of the 
books by the marnlatclar against the will 
and in spite of the protests of the plain- 
tiff. That being so, the seizure was un- 
authorized and wrongful. Tlie Income- 
tax Act does not contemplate such a 
thing. The view of the trial Judge is ex- 
pressed in para. 30 of his judgment. Ho 
finds tiiero was no protest on the part of 
the plaintiff. I find there was a protest 
and opposition to the seizure. I do not 
say the mamlatdar acted absurdly, but 
that there is no law which in such cir- 
cumstances or in any circumstances like 
them empowers a mamlatdar to make 
.such a seizure. He was not pursuing the 
law for there was no such law to pursue; 
if he was pursuing anything it was a fig- 
ment of his own imagination. The mat- 
ter here seems to me to be quite different 
from that of the attacliment and I can- 
not hold that the mamlatdar’s conduct 
here is covered l)y S. C, Revenue Juris- 
diction Act. But I do not think the case 
is one for punitive damages and the ac- 
tual damages were trivial, for the books 
were not long detained. I would award 
Es. d as damages and allow the plaintiff 
his costs throughout, to that extent al- 
lowing the claim. 

Scott, C. J . — I concur in the conclu- 
sion arrived at by my learned brother: 
but I have a few words to add on the 
question of the authority of the mamlat- 
dar to djstrain movable property of the 
plaintiff under S. 154 of the Code. In my 
opinion the mamlatdar was authorized, 
because he w'as invested with the power 
of making attacliment of movables by 
delegation from tlio Collectorof Ahmoda- 
had under S. 12, Band Revenue Code, and 
the Ahmodabad Collector’s memorandum 
of Gth November 1903, quoted by the 
learned Judge and not disputed by the 
appellant’s pleader. The mamiatdar 
then had authority, from 1G03 onwards, 
the Collactor's authority and that of his 
assistant, the Talukdari Settlement Offi- 
cer, arising from S. 33, Talukdars Act, so 
long as the estate continued under the 
management of Government Officers. Tlie 
point urged in appeal is that the Col- 
lector's management w’hen the arrears 
became duo was as guardian of the minor 
talulidar and that the talukdar having 
attained majority before the occurrences 
complained of, there was no de jure 
management by the Collector at that 
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time. In my opinion however the autho- 
rity to manage under the Government 
Resolution No. 5533 of 8th June 1911 
issued on the application of the talukdar 
of an earlier date under S. 28, Gujarat 
Talukdars Act (Bombay Act 6 of 1888) 
prima facie related to the period of five 
years from the date from which the 
management by Government Officers 
could only be justified by reference to 
S. 28 of the last-mentioned Act. The de 
facto management of the Government 
Officers continued uninterruptedly, not- 
withstanding the event of the talukdar 
attaining majority and the successful re- 
quest of the talukdar, when made, am- 
ounted to a ratification of and authority 
for their management from the date of 
his attaining majority. 

G.r. 'R.K. Decree varied. 
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Macleod, J. 

Indian Specie Bank, Ltd. — Plaintiff. 

V. 

Nagindas Hurjivandas Nanavati — 
Defendant. 

Original Civil Suit No. 47 of 1915, 
Decided on 8th August 1916. 

Negotiable Instruments Act (1882), S. 76 
— Acceptor of bill of exchange is entitled 
to set off on due date as against bill any 
amount due to him by payee — Tender of 
balance due after set off — Drawer is dis- 
charged who till such tender is made is 
surety to extent of balance. 

The acceptor of a bill of exchange is entitled 
to set of! on the due date as against the bill any 
amount due to him by the payee. On tender 
of any balance due by the acceptor after such 
set-of!. the drawer is discharged from liability 
but till such tender is made, his liability conti- 
nues as the liability of a surety but only 
for the balance due after the set-of!. [P 295 C 2] 

Even in the absence of a tender, the drawer 
is entitled to the benefit of a set-off existing in 
favour of tho principal debtor as against the 
creditor, and the latter cannot enforce liability 
for the whole amount on a notice of dishonour 
for non payment on tho duo date. In spite of 
dishonour tho drawer remains a surety and will 
always remain a surety, and a surety will 
always bo discharged as soon as the principal 
debtor acts in such a way as to discharge him- 
self from tho principal liability. LP 296 C 1] 

Defendant drew a bill of exchange on 31st 
July lOlB for Rs. 10,000 on M payable to tho 
plaintiff bank 12 months after date. M duly 
accepted (he bill. Tho amount not having been 
paid on tho duo date, i. e. 8rd August 1914, tho 
hank treated it as dishonoured and gave notice 
of dishonour to defendant on 4th August 1914. 
Tho bank wont into liquidation on 23fd Novem- 
ber 1013. On 29th August 1914, .V tendered a 
sum of Rs. 2,000 to tho plaintiff bank after 
setting off Rs. 8,000 due to him by the bank. 
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The plaintiff declined to accept the tender and 
sued defendant for the full amount, Es. 10,000. 
M was joined as defendant on a third party 
notice, and he paid the balance into Court: 

Held'. (1) that JU was entitled to the set-off 
and the defendant was entitled to the benefit of 
It; (2) that defendant’s liability was tunning 
from 3rd August 1914 to 29th August 1914, but 
was discharged after tender of the balance due 
by M on the latter date; (3) that the plaintiff 
was not entitled to enforce the whole claim on 
^®f6Qdant as from the date of dishonour; 
1 - even without the tender, defendant’s 

liability w’as only that of a surety and be was 
entitled to claim any equitable set'off in favour 

[V 295 C 2; P 29G C 1] 

^Jadine and Campbell — iov Plaintiff. 

Setalvad and Strangman — for Defen- 
dant. 

Judgment. This is a summary suit 
led by the Indian Specie Bank (in 
bquidation) by its liquidator against 
Nagindas Hurjiyandas Nanavati, who, on 

31st July 1913, drew a bill of exchange 

1°" Manganlal Motilal 

payable to the Indian Specie Bank or 
order at their office in Bombay 12 months 
aftei date. On 10th August 1913, the 

The bin Maganlal Motilal. 

The bill fell due on 3rd August 1911, 

and as It was payable at the bank and 

the acceptor did not attend to satisfy 
?herS became 

thereby dishonoured. On 4th August 

notice of dishonour was given to °the 

to'difr applied for leave 

defend the suit and, in support of his 

application filed an affidavit on 23rd 

ainT^ that the 

lal^s?hird®‘^ to bring in Maganlal Moti- 
lal as third party. On 25th February 

le^av^U r? defendant 

Is ■» Uctihl iilE “ 

w” Lrr f ,r 

libSyTo"/', bo 

made payable by the pl^ntffi D 
diSDuffi^l it IS nofc 

was due 

August but nn ftH!' A 3rd 

wrote to the plaffitiff.^®'"^*’’ ®°licitors 

debtt?trourcuSn\‘{.® ®ank is in- 

Clients m the sum of Rs. 8,000 in 


respect of two amount?, viz. Rs. 5,500 and 
Es. 2,500 borrowed by the bank on their fixed 
deposit receipts, dated 24th and 30th September 
1913 respectively, and bearing interest at 5 per 
cent per annum. The bank is thus indebted 
to our client in the total sum of Rs. 8,072-8-11, 
being the amount of the principal and interest 
up to 29th November 1913, the day on which 
the petition to wind up the bank was pre- 
sented. On your consenting to set off the said 
amount of Rs. 8,072*8-11 against the said sum of 
Rs. 10,0C0 oar client is ready and willing to pay 
off the balance, which please note.” 

It is also admitted that, on 29th 
August Messrs. Hiralal and Co., on 
behalf of Maganlal Motilal, tendered to 
the plaintiff Es. 1,927-7-1, the balance 
due on the acceptance after giving cre- 
dit for the amount due by the bank on 
the deposit receipts. Now it is ad 
mitfeed that the acceptance was not met 
on 3rd August. It is quite clear that, 
as between the liquidator of the bank 
and the acceptor, the liquidator was 
not entitled to claim from the acceptor 
the full amount of the acceptances and 
leave the acceptor to prove his claim 
on the deposit receipts in liquidation 
and trust to see what^idividend he would 
get. It would be a most extraordinary 
state of law if such an action could be 
permitted on the part of a liquidator. 
In my opinion a liquidator is bound to 
allow a set-off in such a case, and there- 
ore, if Maganlal had gone to the bank 
on drd August and tendered the dif. 
ference between the amount of the ac- 
ceptance and what was due on the depo- 
sit receipt, the liquidator would have 
been bound to accept it. It is quite 
true that on 3rd August, as Maganlal 
did not do that, the plaintiff had re- 
course to the drawer, but the liability 
ot the acceptor remained, and if ha had 
at any tijne afterwards fulfilled his lia- 

fi necessarily follow 

that the liability of the drawer, which 

was only the liability of a surety, would 
be released I will take it that the 
diawer r liability was running from 3rd 
August to 29th August, but on the lat- 
ter date the principal debtor made a 
good tender of what was due him on his 
acceptance and that tender extinguished 
the liability of the drawer. As a mat- 
ter of fact it was not accepted by the 
liquidator and, in my opinion, the liqui- 
dator in refusing to accept that tender 
was wrong. 

But assuming that the tender was not 
made and that the liability of the 
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drawer as a surety still continued, he 
'was still entitled to the henelit of any 
set-olT which existed in favour of the 
principal debtor as against tlie creditor 
and thoreforo, when tho dilference was 
paitl into Court with tho written state- 
ment after Idie third i)arty notice, ho 
would still be entitled to claim relief 
on payment of that difference. How- 
ever, not only was a good tender made 
by the princijial debtor on 2Glli August 
but tho full amount that could possibly 
be recovered from the acceptor is now 
in Court, and therefore, it is (juito clear 
that tho liability of tho drawer is gone. 
It is suggested that the plaintill bank 
was entitled to recover the full amount 
Irom tho drawer whatever the acceptor 
might do, but it would bo most ine(]ui- 
table if the bank could brush aside any 
claim made by the acceptor and say to 
the t] rawer: 

-You that (ho hill is didiononrcd on the duo 
d.ito, lain not concornod with ulnit tho ac- 
ceptor may da. lam not concerned with any 
tmidcr lie may make. I am determined to get 
tlio nium.’v out of vou on your liability as a 


surety and leave vou to vour remedy against 
him.” ‘ ° 


In spite of dishonour the drawer re- 
mains a surety and will always remain 
a surety and a surety will always be 
discharged a? soon as the principal debtor 
acts in such a way as to discharge him- 
self from the principal liability. There- 
fore, in my opinion, tho suit must ho 
dismissed, the plaintill being at liherty 
to tako the money out of Court if it is 
not taken already. PlaintitT to pay tho 
third ftirty’s costs and tho defendant’s 
costs up to 1st April including costs re- 
served. 


c.l’./ H.K. 


‘^uit dismissed. 
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Batcuklou and Shah, .1.1. 

.S(V*//. of Stale — Pofondant — Aiipel- 
lant. 

V. 

Giihnn IGisn/ Gai/a^iudin Kuirari — 
Plain tilf — Itespondont. 

hirst Ai.poal No. 1S7 of lOld, Decided 
on ‘2lth .lanuary from decision of 

Dist. Judge, Thana, in Suit No. 2 of 
1912. 

Civil P. C. (1908), S. 80 — Suit against 
Secretary of State — Defendant's agent 
threatening injury before expiry of notice — 
Institution of suit during currency of notice 
period Is justified. 

The object of S. 80 is to ouablo the Soerelarv of 


State, wlio necessarily .acts usu.ally through 
agents, time and opportunity to reconsider hia 
legal position wlicn that position is challenged 
by priNons alleging that some official order has 
been illcgallv made to their prejudice. 

[P 297 C 2] 

A plaintiO however will be 'justified in filing 
hi.s suit, before tho expiry of the period of notice 
where tin- agents of tho Secretary of State, dur- 
ing the currency of the notice, threaten to de- 
molish tho property which is the ver} subject- 
matter of the intended suit. [P* 297 C 1] 

'1 ho riglit of suit, which is expressly granted 
by tlio Icgi'.^laturc. cannot in reason be deferred 
until its exercise has become illusory : 35 Bom 
302. Foil. '[P 297 0 2] 

S. S. Pathu) — for Aj)pellant. 

M. B. iJodas^iov Kospondent. 

BalcJiclor, J. — This is nn appeal by the 
Secretary of State who was the defen- 
dant in tho original suit. That suit was 
brought by tho plaintiff for a declaration 
that a piece of land forming an open 
space in front of his house belonged to 
him and for a perpetual injunction res- 
training tho defendant from interfering 
with his enjoyment of it. Of tho three 
l)oint3 urged in appeal by the learned 
Government Pleader, tho first is the 
question of fact wliother the plaintilT 
had proved his title. Now tho evidence 
in favour of tho plaintilT upon this point 
is, it is not disputed, suflicient and con- 
vincing, unless the elTect of it can be re- 
moved by tho consideration which 
formed tho basis of Sir Charles Sargent’s 
decision in Fnnnji Cursclji v. Goculdas: 
Maditowji (l), where the learned Chief 
Justice pointed out that in this country 
slight acts of user were insufficient to 
give a title to land by adverse posses- 
sion. That however was a very ditVerent 
case from tho one which we are now 
considering. For it was a case whore a 
private plaintilT complained that his 
land liad been encroached upon and tho 
private defendant justified the encvoach- 
mont by pleading that adverse posses- 
sion had given liim title to tho property. 
Here wo are dealing with tho claim to a 
piece of land situated in a village which 
has not boon surveyed or measured. The 
only ovidonoo open to tho plaintilT to 
establish his title would bo such evi- 
dence of user as he has given, and the 
acts of user are, in my opinion, of a far 
more significant and important cha- 
racter than those which were before Sir 
Cl'.arles Sargent. 1 agree with tho lear- 
ned J>istrict Judge iu tliinking that the 
evidence adduced by the ])laiutilT on the 
1. (18921 IG Horn 338. 
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question of title proves the plaintiff’s 
case on that point. 

That being so, the second objection 
raised by the appellant seems to me 
also to fail. Tha objection is based upon 
Art. 14, Lim. Act, and S. 202, Bombay 
Land Eevenue Code. But admittedly 
the order made by the Assistant Col- 
lector under S. 202, Bombay Land Re- 
venue Code, was made without jurisdic- 
tion and was in law and in fact a nul- 
lity, if the land was — as we now hold 
that it was— the private property of the 
plaintiff. Since therefore the Assistant 
Collector’s order was a nullity, it was 
not incumbent on the plaintiff, suing for 
this declaration, to pray also that that 
order should be set aside : see tha case of 
Sn,rannanna Devappa Hedge v. Secy, of 
State (2) and the observationsof Batty, J., 
in the case of Balvant Eamchandra v. 
Secy, of Stale (3). There remains only 
the third point taken on behalf of the 
appellant by the learned Government 
Pleader, and that point turns upon 
S. 80, Civil P, G., which requires a 
plaintiff suing the Secretary of State to 
give two months’ notice before the suit 
13 instituted. The plaintiff gave the 
notice required on 2nd May 1912. But, 
on 19th June 1912, i, e , before the ex- 
piry of the two months, he filed this 
present suit. At first sight therefore the 
suit would seem to be bad for want of 
due legal notice. 


But the plaintiff justifies his suit 
t^he ground that during the currency 
his notice he was compelled to preci 
tate the institution of his suit by reas 
of the fact that the defendant’s agei 
the mamlatdar, threatened to demoli 
the propery which was the subjei 
matter of the suit. It is not denied 
appeal that, as a matter of fact, 
mamlatdar did threaten this action, 
that state of the facts I think that 
suit IS not bad under S. 80. I ag 

with what was said in Secy, of Stati 
Kalehhan ( 4 ) to this extent that 1 
^ordsof S. 80 countenance no disti 
tion based only on the class or charac 

of the ^hen it is filed, as he 

at,ainst the Secretary of State. But 
my judgment, the section is inapplica 

particular characte r of the suit, but 


2. (19C0) 24 Bom 435 

3. (1905) 29 Bom 48o! 

4. AIR 1914 Mad 502=37 Mad 


reason of circumstances which would 
equally apply to any kind of suit. For, 
following Cunningham, J’s. exposition 
of S. 424 of the Code of 1S77 which cor- 
responds with our present S. 80 , I am of 
opinion, as I said in Nacjinlal Ghunilal 
v. Official Assignee (5), that the objecfcl 
of S. 80 is to enable the Secretary of 
State, who necessarily acts usually 
through agents, time and opportunity to 
reconsider his legal position when that 
position is challenged by persons alleg- 
ing that some official order has been 
illegally made to their prejudice. 

If, then, that is the object of the sec- 
tion which in terms allows a private 
litigant to sue the Secretary of State for 
redress, it appears to me undesirable to 
extend the meaning and scope of the 
section so as to produce this result that 
although a private person is empowered 
to sue the Secretary of State after two 
months notice, yet the Secretary of 
State’s agent during the currency of the 
two months is to be permitted to destroy 
the material object which is the very 
subject-matter of the suit. In my opi- 
nion to place this construction upon 

5. 80 is to attribute to the legislature 
an inconsistency which ought to be 
avoided. In reading the section, as I 
now read it, it appears to me that full 
effect is given to its object and intent, 
while the opposite construction leads 
directly to inconsistency and injustice. 
It is small gain to a private person to 
enact that he may have redress against 
a defendant after two months’ notice if, 
during the currency of the two months] 
the defendant is allowed to make re- 
dress impossible. The right of suit, 
which is expressly granted by the legia’ 
lature, cannot in reason be deferred un- 
til its exercise has become illusory. This 
view has the support of the observations 
recorded by Chandavarkar and Hea- 
ton, JJ., in the case of Secy.- of State v. 
Gajanan Krishna Eao (6). 

No other point has been taken in this 
appeal by the appellant, and I am there- 
fore of opinion that the appeal fails and 
should be dismissed with costs. 

Shah, J . — I am of the same opinion. 

G.P./r.K. Appeal dismissed. 

6. (1913) 37 Bom 243=17 I C 876' ' 

6. (1911) 35 Bom 362=10 I 0 639. 
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Scott C. J., and Heaton, J. 

Abdullabhai Lalji and another — 
Plaintiffs — Appellants. 

V. 

Executive Committee, Aden — L t fen- 
clan ts Eespondents. 

Civil Eef. No. 9 of 1915, Decided on 

23rd February 1916, by Political Resi- 
dent, Aden. 

Aden Settlement Regulation (1900), — 
Rules of assessment and collection of taxes 

J 2— Construction of. 

It is doubtful if R, 12 of tbo rules for assess* 
meiit and collectiou of taxes mado under the 
Aden ‘settlement Regulation makes the decision 
of the Judge of the Resident’s Court in a ratin" 
appeal final, and assuming that it does make the 

decision final it would amount to the creation 
of a jurisdiction which the legislature withheld, 
ana thus would bo ultra vires. [P 299 C 2] 

Inveriarty, Setalvad,MnUad,nd.Eatan- 
lal lianchhodda^—iox Appellants. 

Jardtne and Strangman — for Ees- 
pondents. 

ScoU,G. J. This a reference under 
b. 8 Aden Act 2 of 1864 for the decision 
Court of the following questions: 
1. Whether the lower Court (i. e., of the 
Assistant Resident) did not act irregu- 
larly and illegally in declining to hear 
the plaintiffs’ case as a whole and rais- 
ing a certain preliminary issue and de- 
ciding the same without taking any evi- 
dence as to the merits of the case ; 2, 
whether the decision of the lower Court 
on the said issue was not erroneous. 
And : 3. whether the lower Court was 
not wrong in dismissing the plaintiffs’ 
suit. The nature of the plaintiffs’ suit 
and the circumstances under which the 
preliminary issue, the subject of the re- 
ference, was raised are stated in the 

judgment of the Assistant Resident as 
follows : 

Hie plaintiffs, in 19C9, obtained a lease from 
Ooverument of certain lands in the Sheikh 
Othman District of .Aden for the purpose of con* 
structing salt works thereon and the manufac* 
tme of salt therein. The plaintiffs pay a rent 
of Rs. (.000 jTDr annum for this land, plus a 
royalty of eight annas per ton on all salt ex- 
ported by them. The defendants, tho Executive 
Lommittoc of tho Aden Settlement, constitute 
the I^Iunicipal authority of tho Aden Settle- 
ment, within tho area of which is comprised tho 
land upon which tlio plaintiffs* salt works are 
^Uiatcd. As stated in tho plaint, the Political 
Rosidont at Aden, in cxcrcisoof powers conferred 
upon him by the Aden Sotllement Regulation 
(Ro, < of loco), had published two Notifications, 
dated iCth JIarch 1000, levying certain taxes and 
l^yingdown rules for the assessment and collec- 
tion thereof. Included among tho taxes so levied 
wore a House and Property Tax and a General 


Sanitary Tax, both taxes to be assessed on the 
rateable value of the property taxed. By these 
Notifications, the defendants were charged with 
the duty of assessing and collecting the said 
taxes in accordance with the rules therein 
embodied. The defendants, acting on the powers 
thus conferred on them, fixed the rateable value 
of the aforesaid leasehold lands of the plaintiffs 
at Rs. 7,000, that being the amount payable by 
the plaintiffs as annual rent for the lands This 
was done in the year 1909, when the salt works 
had only just begun to bo constructed and no 
salt had as yet been produced. In the year 1911, 
when production had commenced, the defen- 
dants adopted a new mode of assessment, and 
fixed tho rateable value of tbo property at one* 
half the value of the salt exported by plaintiffs 
during tho year, less ton per cent.” 

^ The plaintiffs state that they protested against 
this new mode of assessment, but their protest 
was overruled by defendants, who continued in 
the following years to assess the taxes on the 
new basis in spite of protests from plaintiffs on 
each occasion. The plaintiffs urge that this now 
method of assessment is wrong in principle and 
oppressive, as well as being illegal and unautho- 
rized, and they ask for a declaration of the Court 
to that effect. They ask further for a declara- 
tion that the correct method of assessing tho 
taxes is to make the fixed rental Rs. 7,000 or at 
most such sum plus the royalty payable by plain- 
tiffs on salt exported as the rateable value of tho 
lands and to assess the taxes on such rateable 
value. They ask finally for a decree for tho re- 
fund of the excess sums over tho amount legally 
payable recovered by defendants during tho three 
years 1911*1914. Now the first point to be 
noted is that in their plaint tho plaintiffs make 
no mention whatever of the fact that in throe 
successive years they mado three appeals to tho 
Court of the Resident, in tho manner provided 
in the rules, against the defendants’ decisious 
of which they complaiu, and that all these ap- 
peals were rejected by the Court. This is a fact 
to which great importance is, not unnaturally, 
attached by the defendants, who maintain that 
these decisions in appeal are final and that this 
Court cannot interfere. lu tbo circumstances 
it has been necessary to frame a preliminary 
issue : Whether this Court has jurisdiction to 
interfere with tho assessment fixed by tho de- 
fendants, and confirmed by the appellate autho- 
rity ? If the decision on this issue be found in 
the negative, this Court can have no option but 
to dismiss the suit”. 

The plaintiffs inter alia contended 
that the rules providing for appeals 
against over-assessment were not passed 
by the Legislative Council and there- 
fore have not for the purposes of the 
present case the force of law. Tho Aden 
Settlement Regulation, 1900, made under 
the Government of India Act, 1870 (33 
Vic. C. 3), provides fortho establishment 
of an Executive Committee for tho Muni- 
cipal Government of Aden to be appoint- 
ed and controlled by the Resident which 
shall have such authority, discharge 
such functions and exercise such powers 
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within the area to which the Regulation 
extends as the Resident may by any 
rules under the Regulation direct. By 
Cl. 13 the Resident is authorized, sub- 
ject to the previous sanction of the 
Local Government, to make rules to pro- 
vide for certain specified matters which 
include 

tlie assessment and collection of any toll, 

cess, tax or other impost imposed under the 
regulation.” 


By Cl. 11 the power to impose such 
tolls, cesses, taxes and other imposts as 
are necessary for the purposes of the re- 
gulation is vested in the Resident, who 
may fix the taxes and modes of levying, 
or recovering the same. On 26th March 
1909, the Resident imposed inter alia a 
House and Property Tax and General 
Sanitary Tax, and on the same day is- 
sued rules purporting to be for the as- 
sessment and collection of the House 
and Property Tax or General Sanitary 
Tax, They provided inter alia for the 
preparation of an assessment list con- 
taining “ the annual letting value or 
other valuation on which the property 
is assessed”, for complaints to the Exe- 
cutive Committee where any property 
was for the first time being entered in 
the list or in which the entered rateable 
value has been increased, and for ap- 
peals against any rateable value to the 
Judge of the Resident’s Court. R. 12 
provides that after appeals, if any, are 
decided and the results noted'in the as- 
sessment list, all rateable values so en- 
tered in the list shall be final subject to 
^ch action as may be necessary under 

Rr. 17 and 18 to amend the list from 
time to time. 


It may be observed that the rules con 
tarn no rules for assessment but onb 
directions for the entries to be made h 
the assessment book after the property 
has been assessed. This point can hi 
made clear by reference to the City o 

STqSft) Act (Bombay Act [ 

• ° expressly referred ti 

in the Notification of Taxes of 29tl 
March 1909 Ss. 146 to 153, Bombaj 

® persons to be made 

liable, ihese sections are adopted by re 

ference in the Notification of Taxes bul 

Ss. 154 and lo5, which provide for the 

mode of aspssment. have no counterparl 

in either the rules or the Notification ol 

he Resident. The provision of R. li 

regarding the finality of the rateable 


value is apparently taken from the first 
and the last lines of S. 219 (l) Bombay 
Act, but there is no counterpart to the 
Bombay provision that the decision of 
the Judge in an appeal against such 
value shall be final. 

It is h owever assumed by the Assis- 
tant Resident’s judgment that the pro- 
vision that the rateable value shall be 
final, is equivalent to a provision that 
the decision of the Judge in the rating 
appeal shall be final. If this was the 
intention it is curious that the Bombay 
Government, whose previous sanction to 
the rules was necessary* should have 
sanctioned the omission of the provision 
that the decision of the Judge in a rat- 
ing appeal shall be final. It is curious 
for the reason that the corresponding 
provision in S. 219, Bombay Municipal 
Act, was found to require validation by 
an Act of the Governor-General, viz., 
Act 12 of 1888. It is just as probable 
that the provision that the decision 
should be final was omitted in order nob 
to prevent suits for refund of disputed 
rates in the Court of the Resident, in 
which suits a case might be stated under 
the Aden Act for the decision of the 
High Court as they can be stated by the 
rating appeal Court in Bombay under 
the Act 12 of 1888, or because there was 
a doubt as to the legality of limiting by 
rules the ordinary jurisdiction of the 
Resident’s Court. We will however dis-i 
pose of the reference now before us on 
the assumption that the R. 12 is in- 
tended to make the decision of the Judge 
of the Resident’s Court in a rating ap- 
peal final. On this assumption we think 
the rule is ultra vires. 

It is well established that a distinct 
unequivocal enactment is required for 
the purpose of either adding to or tak- 
ing away the jurisdiction of a Court. 
The Resident’s Court bad already juris- 
diction under the Aden Act of 18G4 to 
hear and determine all cases of what- 
ever value. The R. 12 read as it has been 
by the Assistant Resident amounts, to 
use the words of Lord Watson in King 
V. Henderson (l), to ** the creation of a 
jurisdiction which the legislature with- 
held.” It would, if valid, force the ag- 
grieved rate-payer to accept a final deci- 
sion by a procedure in which appeal by 
way of case statSd to this Court would 
not be open. No one disputes that such 

1. (1898) A C 720 (PC). 
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a result may be obtained by legislative 


enactment by a competent authority, 
but authority to achieve such a result 
by the subordinate legislation of rules 
cannot be implied, for the presumption 
is the other way. We are therefore of 
opinion that there is no valid objection 
to the trial on its merits of the suit in- 
stituted by the plaintiffs. We answer 
the questions put as follows : (l) in the 
affirmative : (2) the decision of the lower 
Court was erroneous : (3) the lov.'er 
Court was wrong in dismissing the 
plaintiff's suit. Costs consequent on the 
reference to be costs in the suit. 

G.P./r.k. Orde r accordingly, 
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Scott, C. J. and Shah, J. 

Jayawcijit -Jivanrao Deshpande 
Plaintiff— Appellant. 

V. 

Eamchan d ra Nara ya n Josh i — Defen- 
dant Respondent. 

Second Appeal No. 309 of 1914, De- 
cided on 30th September 1915, from de- 
cision of Ist Class Sub-Judge, Sholapur, 
in Appeal No. 61 of 1912. 

Limitation Act (1908). Arts. 140 and 141— 
Hindu widow not heard of since 1870— Suit 
by reversioner since 19 1 1— Plaintift must 
prove that his suit is within 12 years from 
actual death of widow — Evidence Act (1872) 
S. 108. 

A Hindu widow disappeared in 1805 and was 
nob hoard of since 1870. In 1911 the plaintiff 
sued as a reversionary heirs: 

llehJ\ tliat it lay on the plaintiff to show affir- 
matively that he had brought the suit within 12 
years from the actual deatli of the widow. 

iP 302 C 1] 

Article 141 is merely an extension of Art. 140, 
with special roforonce to persons snccocding to 
an c.slatc as rever.sioncrs upon the cessation of 
the peculiar o.stato of a Hindu widow. But the 
plaintifT’a ease under each Article rc.sts upon 
the same principle. The doctrine of non-ad- 
verso possession does not obtain in regard to 
such suits and the plaintiff fsuing in ejectniont 
must prove, whether it bo that ho sues as a, re- 
mainderman in the English sense or as a rever- 
sioner in the Hindu sense, that ho sues within 
12 years of the estate falling into possession, and 
that onus is in no way removed by any pre- 
sumption which can bo drawn according to the 
terms of S. 108. [p 301 C 1] 

II. C. Coyajee and N, V. Gokhale—iov 
Appellant. 

Campbell and K. N, Koyajee — for Res- 
pondent. 

Scott, C. J. — This suit was brought by 
the plaintiff, claiming to be the 
reversioner of one Shamrao, the original 
owner of the property, for redemption 
of a mortgage or for possession of the 
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pioperty. Shamrao, the original owner» 
had one son Kakaji who predeceased him 
but left a widow Rangubai, Rangnbai 
survived Shamrao, and she during her 
life enjoyed the property. She passed 
a mortgage-bond in favour of Narayan, 
father of defendant 1, on 2lst 
January 18G0. In 1865 she disappeared 
and she has not been heard of probably 
since 1865, or certainly since 1870, 
when she is alleged to have received a 
cash allowance. In J861 a suit was filed 
against her by Bodhraj on a money- 
bond passed by ’Rangubai to him on 
18th February 1860, and Bodhraj ob- 
tained a decree on 9th December 1862. 
The property was sold in execution of 
that decree, and Bodhraj became the 
purchaser at the execution sale in Fe- 
bruary 1868. In the same year Narayan, 
the father of defendant 1, filed a suit 
against Bodhraj on the mortgage-bond, 
and eventually a decree was passed in 
the appellate Court in favour of Nara- 
yan establishing his right as mortgagee 
and ordering the defendant Bodhraj to 
pay Rs. 882 to Narayan in satisfaction 
of the mortgage-debt within six months 
and declaring that if the payment was 
not made within the time specified, 
Narayan would become the absolute 
owner and Bodhraj would be foreclosed. 
That decree was passed on 20th Sep- 
tember 1870, yet notwithstanding the 
decree the plaintiff sues as the rever- 
sionary heir of Shamrao for 'redemption 
of the mortgage, or if it be held that 
the mortgage is not subsisting, for 
ejectment of the defendants. 

The first Court decided the case in 
favour of the plaintiff, on the ground 
that under S. 108, Fvidence Act, the 
Court must presume that Rangubai died 
at the time of suit, notwithstanding 
that she had not been heard of, at all 
events since 1870, and that therefore 
the plaintiff’s claim was in lime and 
he was entitled to recover on the death 
of Rangubai as the reversioner. From 
that decision an appeal was preferred to 
the lower appellate Court which reversed 
the decree, and we have now to decide 
whether the decision of the lower ap- 
pellate Court is correct. Dealing first 
with the position under the mortgage- 
bond, under certain circumstances the 
mortgage might have been binding upon 
the reversioners, but it is found as a fact 
that the mortgage was not passed by 
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Bangubai for any legal necessity or for 
justifying cause. It therefore bound 
only the interest of Bangubai in the 
property. The mortgage by reason of 
the foreclosure decree on default by 
Bodhraj in 1870 came to an end, and 
the mortgagee became entitled as against 
Bangubai to the position of an absolute 
owner of the estate in the mortgaged 
property. There is therefore no mort- 
gage in existence which can be redeemed 
and the only question is whether the 
plaintiff , can succeed in his suit as a 
reversioner upon the death of Bangubai 
having regard to the provisions of 
Art. 141 Lirn. Act. 

Now his suit assumes the death of 
Bangubai, otherwise he could not claim 
to be a reversioner. But the learned 
Judge of the trial Court has held that 
Bangubai’s death occurred at the time 
when the suit was filed. That assumes 
that the plaintiff is entitled to rely 
upon the absence of news of Bangubai as 
proof of a fact the onus of proving which 
lies upon him, namely, that he sues 
which 12 years of the estate opening for 
the benefit of reversioners. Art. 141 Lim. 
Act, is merely an extension of Art. 140, 
with special reference, to persons succeed 
ling to an estate as reversioners upon 
^e cessation of the peculiar estate of a 
Hmdm widow. But the plaintiff’s case 
,under each article rests upon the same 
principle. The doctrine of non-adverse 
[possession does not obtain in regard to 
such suits and the plaintiff suing in 
ejectment must prove, whether it be 
that he sues as a remainderman in the 
^ngl^h sense 'or as a reversioner in the 
the Hindu sense, that he sues within 
12 years of the estate falling into pos- 
(Session, and that onus is in no way 
removed by any presumption which can 

to tlie terms of 
b. 108, Evidence Act. The exact point 

for the purpose of Art. 140, and also, in 
our opinion, of Art. 141. has been deci- 
ded many years ago in England soon 
a ter the passing of the English Law 
of Limitation regarding Eeal Property 

^oed. Knight il). The 
^a^s there were that one Matthew 
^rn^ht. a previous owner of the pro- 

in May 1807, 

e.Wfl''® in the action for 

j^ectment which was brought by the 

remainderman was dated 
1- in"Br336^ 


18th January 1834. The doctrine ob- 
taining in England with regard to pre- 
sumption of ‘death was that where a 
person goes abroad, and is not beaid of 
for seven years, the law presumes the 
fact that such person is dead, but not 
that he died at the beginning or the end 
of any particular period during those 
seven years. Now if seven years be 
added to May 1807 when Matthew 
Knight was last heard of, it would bring 
us to May 1814, within 20 years of the 
date of the declaration in the action. 
20 years was the period within which 
under the Beal Property Limitation Act 
the plaintiff must bring his suit in ejGct- 
ment. It was .however held that there 
was no presumption that Matthew 
Knight had died on the last day of those 
seven years or on any particular day 
within those seven years, and that the 
plaintiff must establish by affirmative 
proof that he brought his suit within 
20 years of _ his lessor’s estate falling 
into possession. Lord Denman deliver- 
ing the judgment of the Court said: 

“The doctrine laid down is, that where a 
person goes abroad, and is not heard of for seven 
years, the law presumes the fact that such person 
is dead, but not that he died at the beginning or 
the eud of any particular period during those 
seven years; that if it be important to anyone to 
establish the precise time of such person’s death, 
he must do so by evidence of some sort, to be 
laid before the jury for that purpose, beyond the 

mere lapse 'of seven years since such person was 
last heard of;” 

and later he continues: 

“It is true, the law presumes that, a person 
shown to be alive at a given time remains alive 
until the contrary be shown, for which reason the 
onus of showing the death of Matthew Knight 
lay in this case on the lessor of the plaintifi. 
He has shown^the death, by proving the absence 
of Matthew Knight and his mot having been 
heard of for seven years, whence arises at the end 
of those seven years another presumption of law, 
namely, that he is not then* alive; but the onus 
is also cast on the lessor of the plaintiff of show- 
ing that he has commenced his action within 
20 years after his right of entry accrued, that is 
after the actual death of Matthew Knight. Now 
when nothing is heard of a person for seven 
years, it is obviously a matter of complete un- 
certainty at what point of time in those seven 
years he died.” 

It was therefore held that the plain- 
tiff had not succeeded in discharging the 
onus which was upon him, although the 
declaration was within 20 years of the 
expiry of the seven years from the last 
news of the death of Matthew Knight. 
That case appears to us to be directly in 
point. The decision of the appeal Court 
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In re, Phene fi Trusts (2) only throws 
doubt upon the statement of Lord Den- 
man that the law presumes that a person 
shown to be alive at a given time re- 
mains alive until the contrary is shown 
on the ground that if the man could only 
be presumed to be dead after seven years 
from tlie date of the last news of him, a 
presumption of life would carry his 
existence up to the end of the seven 
years, as was held (as Gihard, L. J., 
thought wrongly) by Vice-Chancellor 
!Malins in In re Benham's Trust (3). 
There is more to be said for the view of 
Malins, V. C., where the law is as stated 
in Ss. 107 and 108, Evidence Act. The 
criticism of Giffard, L.J., does not, how- 
ever, affect the direct application of the 
judgment in Nepean v. Deo d. Knight (1) 
to the case now before us, and we must 
hold that 'it lies on the plaintiff to show 
affirmatively that he has brought his 
suit w'ithin 12 years from the actual 
death of Rangubai. In so holding we 
we do not run counter to any Indian 
decision upon S. 108, Evidence Act. 

The plaintiff has not discharged the 
onus which lies upon him and therefore 
his claim was rightly rejected by the 
lower appellate Court. We affirm the 
decree and dismiss the appeal with 
costs. 

o.p./r.k. Decree affirmed, 

T" (1870)' 6 'C1iY39^^L J CbZlG. 

3. (18G7) 4 Eq. 416=3G L J Ch 502, 
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Batchelor and Shah, JJ. 

Tangya Fata — Plaintiff — Appellant. 

v. 

Trimhak Daga and ano^/icr— Defen- 
dants — Respondents. 

First Appeal No. 29 of 1915, De- 
cided on 25th July 191G, from decision 
of First Class Sub-Judge, Dhulia, in 
Civil Suit No. 302 of 1912. 

(a) Contract Act (1872), S. 70 — Question 
for decision under S. 70 is question of fact — 
Civil P. C. (1908), S. 100. 

The question which Courts have to decide 
under S. 70, Contract Act, is almost entirely, if 
not entirely, a question of fact. [P 304 0 1] 

(b) Contract Act (1872), S. 70— Non-gralui- 
tous act done without intention to benefit 
person alleged to be benefited — Right to 
compensation does not arise when act is done 
without knowledge of person benefited — 
Stranger paying off mortgage presumably 
does not intend to discharge mortgage and is 
subrogated to position of mortgagee though 
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payment may have been made without con- 
sent of mortgagor— T. P. Act (1882), S. 95. 

No right to compensation under section arises 
when there was no intention to benefit the per- 
son who is alleged to have enjoyed the benefit of 
the non-gratuitous act and when the act was 
done without the consent or knowledge of such 
person : 38 Cal 1, Eef. [P 304 C 1] 

The doctrine, which is applicable to India, is 
that if a stranger pays off a mortgage on an 
estate, he presumably does not intend to dis- 
charge that mortgage but to keep it alive for his 
own benefit. The mortgagor’s consent to the 
payment is not necessary to entitle the person 
paying to be subrogated to the position of the 
mortgagee for the mortgagor’s position is in no 
wise substantially altered, except that, instead of 
owing money to one creditor, he owes it to an- 
other : Butler v. liicc, (1910) 2 Ch 277 and 10 
Cal 1036, Ref. [P 304 C 2] 

Ono A obtained a mortgage decree against 
defendant 1 and, in execution, applied for sale 
of the hypotheca. Defendant 2, who held a sim- 
ple money decree against defendant 1, meantime 
brought the properly to sale in execution of his 
decree and purchased it himself. About two 
years afterwards, the property was again put up 
for sale by the Collector at the instance of the 
mortgagee. Defendant 1 borrowed Rs. 2,463 
from plaintiff, paid off the mortgage amount and 
averted the sale. He then executed a salo*deed 
of the property to the plaintiff for the considera- 
tion already advanced, plus Rs. 1,500 which he 
had received from the plaintiff from time to time. 
The plaintiff, who ^was already in possession 
under a ten years’ lease from defendant 1, was 
ejected by defendant 2 in a suit filed by him for 
recovery of possession. Plaintiff brought the 
present suit for recovery of Rs. 4,000, the consi- 
deration for the sale deed, from defendant 1 and 
prayed that Rs. 2,468 thereof, which was applied 
in discharge of the mortgage, be recovered from 
defendant 2 personally and by sale of the mort* 
gaged land. The Subordinate Judge decreed all 
but a small portion of the claim against defen- 
dant 1 and dismissed the claim against the 
second, holding that defendant 1 had no saleable 
interest in the land when he conveyed it to the 
plaintiff. On appeal to the High Court, it was 
urged for the plaintiff that defendant 2 was lia- 
ble under S. 70, Contract Act, or in the alterna- 
tive by virtue of plaintiff’s being subrogated to 
tho rights of the original mortgagee : 

Held : (1) that plaintiff was not entitled to 
compensation under S. 70, Contract Act, as the 
payment was not made by him to benefit defen- 
dant 2, nor with his knowledge or consent ; 

LP 304 C 1] 

(2) that plaintiff stood in the mortgagee’s 
shoes and was entiled to enforce the claim for 
sale of tho property for tho amount of the mort- 
gage. [P 304 C 1] 

Per Batchelor, J . — The plaintiff, in making 
tho p.\yracnt behind the back of defendant 2, 
was depriving defendant 2 ol an option which 
the law allowed him to exorcise. For, to defen- 
dant 2 it was open cither to pay off tho mortgage 
or to stand by and let the property be sold. 
^Yhen theroforo the plaintiff, without refotenco 
to defendant 2, intruded himself in order to 
make tho payment without defendant 2*s know- 
ledge it cannot bo said that such payment was 
made for defendant 2, [P 804 C 1] 
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Per Shah^ J . — The mortgage decree ^vas against 
defendant 1 and was being executed against him 
at the time. He was therefore clearly interested 
in satisfying the decretal claim. He could keep 
the charge on the mortgaged property alive in 
his favour by satisfying the mortgage claim, if 
it was to his interest to do so, and the plaintiff 
could claim the same benefit in virtue of his 
having paid the whole amount due under the 
mortgage decree to the mortgagee at the instance 
of defendant 1. [P 305 C 1] 

(c) Transfer of Property Act (1882). S. 95 
—Doctrine of subrogation in English Law is 
not inconsistent with Act. 

The equitable doctrine of the subrogation of a 
mortgage in English law, though not in terms 
contained in the Act, is not inconsistent with 
any provision of that Act. [p 305 C 1] 

G. >S. iJao— for Appellant. 

M.V. Bhat for Respondents. 

^ Batchelor,!. In 1893, the property 
in suit and certain other properties 
were mortgaged by their owner Daga 

Atmaram to secure a sum 
of Bs. 2.250. In 1904. the mortgagee. 
Atmaram. brought a suit on his mort- 

a decree for payment 
of Rs. 2247 and costs within six months 
or m default, the sale of the property 
On 12th June 1905. Atmaram as decree- 

of th^eTT i application for sale 
of the mortgaged property. This appli. 

the for execution to 

Lahnu, who was defendant f i^the sua 
plaintiff in order to 2v ’off a/'°“ 

the threatened salVt and 

17th December 1907 Dal ^ 

sale-deed in the plaintiff^! f executed a 

i.ri to the proX'^'* 

a moiety of Survey No 172 ml 

consideration of tL « \ 

i.OOO. made up of Rs 2 45^ 

April 1907 by the nlainKff! advanced in 
other sums iLt L 

1905 the plaTnti^ welt 

of the lauds on a Possession 

^aga, but in 19nft b Yoars lease from 

possession on a 

tor the recoverv J ^ defendant 2 

after the k There- 

e Plaintiff brought the present 
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suit in whicli he claimed to rppnv«*< 
Rs. 4,000, the consideration of the sale 
deed, from defendant 1, while as against 

defendant 2 the claim was that since 

Atmaram s mortgage had been paid off 

with he plaintiff’s moneys, the plaintiff 

should be decreed to stand in the shoes 

of the mortgagee, Atmaram, with the 

result that his advance of Rs. 2 463 

should be recoverable by the sale of’ the 

mortgaged land in the hands of defen 
dant 2. 

There was also a prayer that the sum 
should be decreed from defendant 2 
personally. The learned Judge of the 
lower Court has given the plaintiff a 
decree for Es. 3.113 against defendant 1 
only, and the claim against defendant 2 
has been rejected. In this appeal 
Mr Eao, on behalf of theplaintiff.appel- 
ant, raises two contentions, the first 

«.“der S. 70, Contract Act 
defendant 2 is personally liable to re ’ 
pay to the plaintiff Rs 2 4B9 
by .h. pui,'™ 

Contract Act, makes provision for the 
compensation to be paid by a person en 

joying the benefit of a non 

act but for the operation of the sect'ion 

are that the thing doL shill h W 

y done, that the intention shall not 

do gratuitously, and tS 
the other person shall enjoy benefit T 

Thl faSou^thal 

‘eS’e nSf"-- i- •!.. 

'' 7 '* * ^ 

person.” >thing for another 

The plaintiff’s case here is that iha 

Ibou ®“5stantiated. There is no doub“ 

about the facts, which are that the pay- 

^on^tTlT^? without the 

consent, but without the knowledge, of 

defendant 2. On the evidence on the 

record I am of opinion that the object 

of the payment was to benefit the plain- 

tili himself. Moreover, while it does not 

^PP®^^ defendant 2 would not have 

paid off the mortgage himself if the matter 

had been brought to his attention, it does! 

appear that the plaintiff, in making the^ 
payment behind the back of defendant 
A was depriving defendant 2 of an 
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option which the law allowed him to 
exercise. For to defendant 2 it was 
open either to pay off the mortgage or 
to stand by and let the property be sold. 
When ^lerefore the plaintiff, without 
reference to defendant 2, intruded him- 
self in order to make the payment with- 
*out defendant 2’3 knowledge, I am of 
opinion that it cannot be said that 
such payment was made for defendant 
2, That is the view of the learned 
Judge of the lower Court. As was ob- 
served Sir Lawrence Jenkins in Snchand 
Ghosal V. Balaram Mardana (Mohendra 
Ghosal V. Bhuhan Mardana) (l), the 
question which the Courts have to 
decide under S. 70, Contract Act, is 
almost entirely, if not entirely, a ques- 
tion of fact. I may add that the case 
before ns is on its facts readily distin- 
guishable from Snchand's case (l), inas- 
much as there the person who paid the 
money had an incontestable tenant’s 
right and the payment was made for 
the benefit both of himself and of the 
other tenants who w'ore liable under the 
decrees and had no alternative but to 
pay the decretal debts. I agree with 
the learned Trial Judge that upon the 
facts of this case the plaintiff’s claim 
to compensation under S. 70, Contract 
Act is not established. 

There remains Mr. Rao’s second con- 
tention, which is based upon the equit- 
able doctrine allowing a stranger who 
pays off a subsisting mortgage to be 
subrogated to the position of the mort- 
gagee. The facts, here again, are not 
in dispute. The mortgage of Atmaram 
was paid off with the help of the plain- 
tiff’s moneys by defendant 1 and it 
cannot, in my opinion, be doubted that 
defendant 1 had an interest in paying 
off that mortgage. Therefore if the 
doctrine is made out, defendant 1 could 
claim to stand in the mortgagee’s shoes, 
and if that bo so, the same position 
would be occupied by the plaintiff, who 
claims through defendant 1 and whose 
moneys were advanced to defendant’ 1 
precisely in order that Atmaram’s 
mortgage should be discharged. That 
the legal doctrine, for which Mr. Rao 
contends, is established is illustrated, 
I think, by Warrington, J.’s decision in 
Butler v. Bice (2). There is no objec- 
tion to our reference to this English 


decision for the purpose of verifying a 
doctrine which, though not in terms 
contained in the Transfer of Property 
Act, is not inconsistent with any pro- 
vision of that Act. Indeed S. 95 of the 
Act suggests that the doctrine was at 
least in part formally accepted by the 
Indian Legislature. Reference may 
also bo made upon this point to the 
decision of their Lordships of the Judi- 
cial Committee in Gokaldas Gopaldas 
v. Puranmal Premnnkhdas (3). Now 
Butler V. liice (2) was a case where the 
plaintiff, Butler, upon an agreement to 
receive a mortgage for £ 300 advanced 
a sum of money to Rice in order that 
Rice might pay off certain mortgages of 
property belonging to Mrs. Rice. 

The money was, accordingly paid and 
the mortgages were released, but all 
this was done without the knowledge of 
the mortgagor Mrs. Rice. It was con- 
tended in argument that mortgages in 
these cases are only kept alive where the 
charge is paid off at the express or im- 
plied request of the mortgagor. That 
argument however was rejected by 
Warrington, J., who observed that the 
statement of claim, or as we should say 
the plaint, proceeded on the w’ell-known 
equitable doctrine that if a stranger 
pays off a mortgage on an estate, he 
presumably does not intend to discharge 
that mortgage but to keep it alive for 
his own benefit. I pause to observe 
that in our owm case we have not only 
that presumption, but the sworn testi- 
mony of the plaintiff that such was, in 
fact, his intention. As to the argument 
that Mrs. Rice’s knowledge was essen- 
tial, the learned Judge observed that 
her concurrence was immaterial inas- 
much as her position was not affected, 
for the only alteration in her position 
was that instead of owing the money to 
to one creditor, she owed it to another 
and in the first words of the judgment, 
in language which is perfectly apt to 
our present case, the learned Judge said 
that the question he had to determine 
was whether the mortgagor was entitled 
to hold the property discharged from 
the debt of £. 450, not one penny of 
which she had paid off herself, or whe- 
ther the person who paid it was enti- 
tled to treat the charge ns still on foot 
in bis favour. 


1. (lUll) 3S Cul 1=G 1 0 810. 

2. (1910) 2 Ch 277=103 L T 91. 


8. (1884) 10 Cal 1035=11 1 A 126. 
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As the learned Judge answered that 
question against the mortgagor, so we 
must answer in the present case, where 
the similar question is whether defen- 
dant 2 is entitled to hold this land free 
of an encumbrance of Es. 2,463, not one 
rupee of which he has ever paid himself, 
but every rupee of which has come from 
the pockets of the plaintiff. I may add 
that the plaintiff’s position is, if there 
be any difference, somewhat stronger 
than was Butler’s position, for while 
Butler was a mere stranger, the plaintiff 
is claiming through a person with a 
clear interest in releasing the mortgage. 
On these grounds I am of opinion that 
Mr. Kao’s second contention must be 
conceded and that the land in possession 
of defendant 2 must be held chargeable 
with the sum of Ks. 2,463. 

In my opinion therefore we should 
reverse the lower Court’s decree and 
substitute for it a decree allowing the 
i plaintiff the sum of Rs. 2,463 to be re- 
covered with interest at 6 per cent from 
the date of suit to the date of payment 
by the sale of one-half of Survey No. 172. 
Any deficiency between this sum and 
the total of Rs. 3,113 should be recovered 
from defendant 1, being made payable 
in annual instalments of Rs. 800 until 
complete satisfaction, the first such in- 
stalment to be due three months after 
the amount of the deficiency has been 
ascertained. The plaintiff must have 
his costs here and in the Court below. 
The sum, if not paid by defendant 2 
Within SIX months may be recovered by 
by sale of the property. 

Shah, J . I agree, I desire to add a 
word with reference to Mr. Bhat’s argu- 
ment that neither the plaintiff nor de- 
tendant 1 was interested in satisfying 

the mortgage claim of Atmaram at the 

n^\ Rs. 2,463 was 

dant previous purchase by defen- 

dant ^ at a court-sale of the two survev 
numbers, the equity of reder^ptTon in 

Jam mortgaged to Atma- 

tfme 1 at the 

ie“u ed a?- and was being 

was time. hI 

tying Atm fioarly interested in satis- 

‘t. mongege dg, "Tl‘ To™ 
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interest to do so; and the plaintiff could 
claim the same benefit in virtue of his 
having paid the whole amount due under 
the mortgage-decree to Atmaram at the 
instance of defendant 1. 

G,P./r K. alloioed. 
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Shah and Hayward, JJ. 

Murlidhar Narayan Gujarathi — De- 
fendant — Appellant. 

V. 

Vishnudas Balmukandas — Plaintiff — 
Respondent. 

Second Appeal No. 245 of 1914, Decid- 
ed on 22nd October 1915, from decision 
of First Class Sub-Judge, Nasik, in Ap- 
peal No. 248 of 1912. 

(a) Civil P. C. (1908), O. 34, Rr. 4 and 5— 
No appeal filed against preliminary decree 
under O. 34, R. 5 — Correctness of prelimi- 
nary decree cannot be questioned in appeal 
from final decree under O. 34, R. 5— T P 
Act (1882), Si, 88 and 89. 

Like a decree under S. 88, T. P. Act, a preli- 
minary decree under 0. 34, R. 4, is a decree 
which must be appealed from if the party con- 
cerned feels aggrieved by it. If it is not appealed 
from, it must be accepted as determining the 
rights of the parties for the purposes of all subse- 
quent proceedings^ [p 307 C 1] 

Therefore, where no appeal is filed against a 
preliminary decree passed under 0. 34, R. 4, the 

points which could have teen raised in that ap- 
peal if it had been filed, cannot ‘ be raised in an 
appeal against the final decree passed under R, 5. 
In other words, the correctness of a preliminary 
decree cannot be questioned in an appeal from 
the final decree. Even under the old Code a de- 
cree, under S, 88, T. P. Act, could not be ques- 
tioned in the application for an order absolute 
under S. 89 or in an appeal from an order ab- 
solute made on such an application. [P 307 0 1] 

c of Property Act (1882), 

os. 88 and 89 — Application under S. 89 is 
aPPhcalion in execution — {Obiter), 

Obiter. An application for an order absolute 
under S. 89 would be really an application to 
execute the decree passed in accordance with 
S. 88 and order itself would bo an order in exe- 
cution and not a decree. [P 307 0 1] 

Weldon and M, V. Bhat — for Appel- 
lant. 

Goyaji and S. S. Patkar — for Respon- 
dent. 

Shah, /. — Several questions of law 
have been argued in this appeal, but it 
is necessary only to decide one of them 
as it is sufficient to dispose of the ap- 
peal. The facts connected with that 
point are briefly these. The suit out of 
which this second appeal has arisen, was 
filed on 4th June 1907 on mortgage dated 
29th April 1897. The mortgagee sought 
to enforce his mortgage claim by sale of 
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the mortgaged property. A preliminary 
decree was passed on 30th June 1910 as 
contemplated by 0. 34, R. 4, Civil P. C., 
ordering, among other things, defendants 
1 and 2 to pay the mortgage amount 
■within six months to the plaintiff and 
in default directing a sale of the mort- 
gaged property. Defendants 1 and 2 
failed to pay the amount, and a final de- 
cree for sale ■^\'as made on 15th March 
1912, apparently as contemplated by 
R. 5 of the same order. The present ap- 
pellant, who is defendant 1, had not ap- 
pealed against the decree of 30th June 
1910; but he appealed to the District 
Court from the decree of 15th March 
within the time allowed by law. In 
that appeal he substantially raised points 
against the.docree of 30th June 1910. It 
was objected in the lower appellate Court 
that in virtue of the provisions of S. 97, 
Civil P. C., the appellant could not raise 
any point against the preliminary decree 
in his appeal against the final decree of 
15th March 1912. The lower appellate 
Court held that the appellant was pre- 
cluded from disputing the correctness of 
the preliminary decree in the appeal 
preferred from the final decree. 

The learned counsel for the appellant 
before us has questioned the correctness 
of this view and has urged that the pre- 
sent suit having been filed before the 
new Code came into force, the right of 
appeal must be held to have accrued to 
him under the old Code of 1882, that it 
could not be taken away or modified in 
any way by the new Code, that under 
the old Code there was no distinction 
made between a preliminary and final 
decree and that it was open to him in 
appeal from the final decree to argue the 
whole case according to the repealed 
Code. In support of the first part of this 
argument he has relied upon the cases of 
Eatanchand Shrichand v. Tlayimantrao 
Shivhakas (l). Colonial Sugar Eefining 
Co. v. Irving (2) and Nana Aba v. Sheku 
d?icZw (3), and urged that the right to 
appeal accrued to him within the mean- 
ing of S. 154, of the new Civil P. C., not 
at the date of the preliminary decree 
but at the date of the suit. This point 
is not free from difficulty though the de- 
cided cases apparently support the ap- 
pellant’s contention. 

1. (1869) 6 B H 0 R (A C J) 166. 

2. (1906) A 0 369=74 L J 0 77. 

8. (1908) 82 Bom 887. 
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But assuming, without deciding in 
favour of the appellant, that his right to 
appeal accrued to him at the date of the 
suit and that that right is governed by 
the provisions of the old Code. It seems 
to me clear that even then his appeal to 
the District'Court. so far as it related to 
the decree of 30th June 1910, would be 
barred. Even if the decree be treated 
asone falling under the old Code and the 
provisions of the Transfer of Property 
Act which were then in force, it is clear 
that the decree of 30th June 1910 for 
payment within six months would be a 
decree contemplated by S. 88, T. P. Act^ 
and the order absolute for sale in 
default of payment would be made 
under ^ S. 89 of that Act. Such am 
order is not referred to in S. 89 as a de- 
cree, though the first adjudication is des- 
cribed as a decree in S. 88. This order 
under S. 89 would be appealable in. 
virtue of the provisions of S. 244 of the^ 
old Code read with the definition of the 
terra “decree” as given in that Code.. 
Whatever doubts there may have been 
on ^is point in virtue of the conflict of‘ 
decisions as to whether an application 
for an order absolute for sale on default 
of payment by the mortgagor was one 
for execution of decree” governed by 
Art. 179 or “to enforce judgment” under 
Art. 180, Lim. Act 1877, or it was an 
application under S. 89, T. P. Act, not- 
subject to any period of limitation or 
governed by Art. 178, Lim. Act 1877„ 
recent decisions of the Privy Council 
have placed the point beyond all doubt 
and controvery. 

The cases of Bafuk Nath v. Munni 
Dei (4), Abdul Majid v. Jaioahir Lai (5)- 
and Minina Lai Parruck v. Sarat Chun- 
der Mukerji (6), in the last of which 
their Lordships of the Privy Council 
affirmed the decision of the Calcutta 
High Court in Aynolak Chajid Parak v. 
Sharat Chajidra Mnkherjee (7). show 
that an application for an order absolute 
would be really an application to exe- 
cute the decree passed in accordance 
with S. 88, T. P. Act. But whether an 
order absolute for sale is treated as an 
order falling under S. 244 and appeala- 

4. AIR 1914 P C 65=3G All 284=23 I 0 644=41 
I A 104 (P C). 

5. AIR 1914 PC 66=86 All 850=23 IC 649 
(PC). 

6. AIR 1914 P C 160=42 Cal 776=27 I 0683= 
42 I A 88 (P C). 

7. (1911) 88 Cal 918=11 1 0 943. 
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ble on that footing or not, it is quite clear 
that even under the old Code the correct- 
ness of the decree under S. 88, ‘T. P. Act. 
could not be questioned in an applica- 
tion for an order absolute 'under s". 89 or 
in an appeal from an order absolute 
made on such an application. The de- 
cree under S. 88, T. P. Act, which is now 
called a preliminary decree under O. 34, 
R. 4, is the decree which must be ap- 
pealed from if the party concerned feels 
aggrieved by it and which, if not appealed 
from must be accepted as determining 
the rights of the parties for the purposes 
of all subsequent proceedings. It is 
clear therefore that defendant 1 was 
precluded from disputing the correct- 
ness of the decree of 30th June 1910 in 
the lower appellate Court, whether his 
right of appeal was governed by the new 
Code of 1908 or the old Code of 1882. On 
this ground alone the present appeal 
must fail. The result is that the decree 

of the lower appellate Court is affirmed 
with costs. 

Hayward, J. — I concur. I have no 
oubt that the question sought to be 
raised hew cannot be litigated in this 
appeal. Even assuming that the old 

application, the decree 

ot lyio ordering payment of the mort- 
gage money and in default sale of the 
property would be a decree under S. 88, 

. F. Act, and the order absolute for sale 
of the property in default of payment of 

the mortgage money would bean order 

& If ‘he appellant 

‘had desired to call in question the de- 

1910. he should have appealed 
against that decree, and he cannot now 

ord fir'll, against the subsequent 
ded ^eestion matters deci- 

|ded m that decree. There can be no ques- 

wouid'b^Z “pinion, that the latter order 

decree and would have been governed by 
All!. 179, ofthe oldLim Act of 1 ft 77 
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of the Privv n ’ ‘he decision 
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confirmed on appeal by the Privy Coun- 
cil in Mnnna Lai Parriick v. Sarat 
CJuinder Mnkcrji (6). 

This proceeds on the assumption that 
the old Code of 1832 had application. 
The authorities quoted would certainly 
appear to support that contention. But 
It 13 not necessary to decide that ques- 
tion here, in view of the foregoing re- 
marks and of the fact that this appeal 
would in any case be barred as an appeal 
under the new Code cf 1908, being an 
appeal upon matters decided in a p"t-eii- 
minary mortgage decree under E. 4 
which could not be argued in appeal from 
the final decree for sale under E. 5, 

O. 34,_ of the Schedule by reason of the 
provisions of S. 97 of the present Civil 

P. C.^ This appeal must therefore be 
dismissed with costs. 

G.p./r.k. Appeal dismissed. 
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Batchelor and Shah, JJ. 

Jivappa Tamappa Bijapur — Defen- 
dant Applicant. 

V. 

and another— 

tiins — Opponents. 

Civil Extra Appln. No. 331 of 1915 
Decided on 28th March 1916, from order 

of 1914 Appeal No. 31 

(a) Civil P. C. (1908), S. 44 - Decree of 

merT ® decree — S. 44 

menu!' “ " Procedure of its enforce- 

the purv"s. 

from the category "udgmelt^^The 

^ procedure by which 

^ch a judgment can have edect given to it in 

British India: 15 Bom 2i6,Uc/. [P fo A 2 “ 

(b) Civil P C. (1908), S. 44-British Court 
” I j'j to consider whether ( 1 ) it is a 

(3) whether Court had jurisdiction. 

A Court in British India to which the decree 
of a foreign Court has been sent for execution 
has the power to consider whether it is a valid 
decree binding on the defendant in British India 
and whether it was passed with jurisdiction. 
The Court is not precluded from making this 
inquiy merely because the foreign Court has 
Itself decided an issue upon that point in its 

utBeMAIB 

(c) Civil P. C. (1908), S. 44 - DeSan't 
submits to jurisdiction of foreign Court— 
Executing Court shall not require proof for 
Its jurisdiction— Decree of foreign Court— 
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“In absentem’’— Decree is a nullity and un- 
enforceable in British India. 

Where the defendant had himself submitted to 
the jurisdiction of the foreign Court, the execut- 
ing Court should not require proof that the 
decree was passed with jurisdiction: 15i?om 216, 
lief. [P 308 C 23 

In a personal action, a decree pronounced by a 
Court of foreign State in absentem, the absent 
party not having submitted himself to its autho- 
rity, is, by international law, an absolute nullity 
and cannot be executed against a defendant 
living in British India: 22 Cal 222 (PC), Foil. 

[P 309 C 1] 

(d) Civil P. C. (1908), O. 21, Rr. 6 and 7— 

Dispensing with proof of jurisdiction applies 
to decrees of British Courts and not to 
foreign decrees. 

Fev Batchelor, J.— 11 Rr. 6 and 7, 0.21 be 
read together and in the light of the defining 
section, S. 2 of the Code, it is clear that R. 7 
dispensing with further proof of jurisdiction 
than the certificate of the transmitting Court ap- 
plies only to the decrees of British Court. 

[P 308 C 2] 

Per Shah, J.— Despite the omission in R. 7, 
0. 21, of the words ‘or of the jurisdiction of the 
Court’ which passed it which occurred in S. 225 
of the old Code, the power of the executing 
Court to consider the validity of the decree of a 
foreign Court transmitted for execution is not, 
in any way, altered or modified. [P 309 C 1] 

G. S. M^dgaonkar^lov Applicant. 

A, G. Desai — for Opponents. 

Batchelor, J—ln the Shimoga Court 
in the Mysore State the opponents ob- 
tained a personal decree ex parte against 
the present appellant in his absence. 
That decree \vas afterwards sent by the 
Shimoga Court to the Court of the Sub- 
ordinate Judge of Bagalkot for execution. 
Two questions arise, first, whether it 
was open to the executing British Court 
to inquire whether the Shimoga Court's 
decree was passed with jurisdiction, 
and secondly, if it is so open, then whe- 
ther the Shimoga Court had or had not 
jurisdiction to make this decree in ab- 
sentem against the appellant who is a. 
resident of British territory. In Haji 
Musa Haji Ahmed v. Bnrmanand Nur- 
sey (l), Farran, J., held that the Court 
executing a foreign Court’s decree was 
entitled to exercise a judicial discretion 
as to whether it woulxl put into force 
the provisions of S, 229-B, Civil P. C. of 
1882. S. 229-B of that Code is repro- 
duced in S. 44 of the present Code and 
deals with the power of the Governor- 
General in Council by notification to 
declare that the decrees of foreign civil 
Courts may be executed in British India 
as if they had been passed by the Courts 
of British India. Dealing with that 

'17(1891) 16 Bom 216. 


provision Farran, J., says that the 
section 

“does not remove the decree of a Native State 
falling within its purview from the category of 
foreign judgments. It merely alters the proce- 
dure by which such a judgment can have effect 
given to it in British India. Notwithstanding 
the section, such a decree still remains a foreign 
judgment, and its effect is removed by showing 
want of jurisdiction in the Court which passed 
it. This Court is therefore not precluded from 
ascertaining whether a foreign Court had juris- 
diction merely because that Court has itself de- 
cided an issue upon that point in its own 
favour.” 

Mr. Desai has contended that the 
grounds upon which Farran J's, decision 
was based can no longer be sustained 
since the change made in S. 225, Civil 
P. G., as re-enacted in 0. 21, K. 7. For 
under the old S. 225 it was open to the 
executing Judge for any special reason 
to call for proof of the jurisdiction of 
the Court which passed the decree, while 
under 0. 21, R. 7, which is now the law, 
it is not so open to the Judge. It is 
argued therefore that in all cases the 
Judge has no longer any power to in- 
vestigate the question whether the Court 
which passed the decree bad jurisdiction 
to do so. The argument however seems 
to me fallacious in the case of foreign 
decrees, for, if Rr. 6 and 7. 0. 21, be 
read together and in the light of the 
defining section, S. 2 of the Code, it is 
clear that R. 7 applies only to decrees 
of British Courts. This view was ex- 
pressed by the Chief Justice in the 
course of the arguments in Harchand 
Panaji v. Gulabchand Kanji (2), and 
the decision in this latter case seems to 
me to supply further support to the 
opinion which I am expressing. For if 
Mr. Desai’s argument was sound, then 
in Harcliand*s case (2) the decision 
should merely have been that it was not 
open to this Court to question whether 
the Baroda Court had or had not juris- 
diction to pass the decree then in ques- 
tion. The Court’s decision however is 
not based upon that ground. On the 
contrary, the Chief Justice and my 
learned brother Shah determined that 
the Baroda Court had jurisdiction be- 
cause the defendant submitted himself 
to that jurisdiction. This decision there- 
fore is an instance where the Court, 
neglecting the argument now advanced 
by Mr. Desai, did in fact examine whe- 
ther the foreign Court passi ng the 

a. AIR 1914 Bom lll=39l^m 34=26 I G S66, 
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decree had jurisdiction to do so. For 
these reasons upon the first point the 
decision must, in my opinion, be in the 
appellant's favour. 

The second point admits, I think, of 
no doubt, for upon the facts stated it is 
directly governed by the Privy Council 
decision in the Faridkot case, Gurdyal 
Singh v. Baja of Faridkot (3). It was 
there laid down that in a personal action 
a decree pronounced by a Court of a 
foreign State in absentem, the absent 
party not having submitted himself to 
its authority, is by international law a 
nullity. I am of opinion therefore that 
so far as regards the Courts in British 
India this decree of the Shimoga Court 
against the present appellant is a nullity. 
The result is that the order under revi- 
sion must be reversed and the applica- 
tion for execution must be dismissed 
with costs throughout. 

Shahj J . I agree that the rule should 
be made absolute and the application 
for execution rejected with costs 
throughout. The first point in this ap- 
plication is whether the executing 
Court has power to consider the validity 
of the decree of the foreign Court sought 
to be executed in British India or not. 
It seems to me that under S. 44, Civil 
P. G., which is substantially a repro- 
duction of S. 229.B of the Code of 1882, 
the Court has the power to consider 
that question, as it is discretionary 
under that section for the executing 
Court to proceed with the execution of 
the decree. Despite the omission in 
7, 0. 21 of the words “or of the juris- 
diction of the Court which passed it” 
which^ occurred in S. 225 of the old 
ode, it appears that the power of the 
executing Court with reference to the 
decrees of foreign Courts is not in any 

way altered or modified. On this point 

1 seems to me that the reasons given 
tor the decision in Eaji Musa Haji 
V. Purmanand Nursey (l) still 
o good, and that the Court is not 

from ascertaining whether 

■NT/f had jurisdiction or not. 

No doubt S 225 is referred to and relied 

But the main 
bp decision seems to me to 

be independent of that section and is 

R 1894=21 I A 171 


not affected by the alteration in that 
section in the new Code. 

Mr. Desai has relied upon the case of 
Hari Govind Kulkarni v. Narsingrao 
Nouherrao (4). But in that case the 
decree supposed to have been transferred 
for execution was passed by a British 
Court. To such a decree undoubtedly 
K. 7, O. 21, would apply and the altera- 
tion already noted clearly points to the 
conclusion, which is accepted in the 
case. But that decision does not, in 
my opinion, justify the argument ad- 
vanced by Mr. Desai that the same limi- 
tation with regard to the powers of the 
executing Court must be deemed to exist 
with reference to the decrees of those 
Courts in respect whereof the Governor- 
General in Council may have made the 
declaration contemplated by S. 44, Civil 
P. C. It is true that this point is not 
decided in Harchand Panaji v. Gulah- 
chand Kanji (2), but the fact remains 
that in spite of the argument based upon 
O. 21, K. 7, and the case of Eari Govind 
Kulkarni v. N arsingrao Nouherrao (4), 
the Court did consider the question as 
to whether the decree of the Baroda 
Court, which was sent to a British 
Court for execution, was valid or not. 

It seems to me therefore that in this 
case the question whether the decree 
under execution is a valid decree bind- 
ing upon the defendant in British India 
can be and ought to be considered. The 
second point relates to the validity of 
the decree in question, and does not pre- 
sent any difficulty. Having regard to 
the decision in Gurdyal Singh v. Baja 
of Faridkot (3), it is clear that in a per- 
sonal action a decree pronounced in ab- 
sentem by a foreign Court, to the juris- 
diction of which the defendant has not 
in any way submitted himself, is an ab- 
solute nullity. The decree in question 
has been obtained in the absence of the 
defendant, who lives in British India 
and is a British subject and who is not 
alleged to have submitted to the juris- 
diction of the foreign Court. The decree 
under execution is therefore a nullity in 
British India and cannot be executed. 

G.p./e.k. Order reversed, 

4. AIR 1914 Bom 27=38 Bom 194=23 I G 123'. 
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Batchelor ahd Hayward, JJ. 

Sonu Klnishal S'/iaJrt/iC—Plaintiff — 
Appellant. 

V. 

Eahivihai Krishna and others — Defen- 
dants — Respondents. 

Second Appeal No. 028 of 1914, Deci- 
ded on 10th October 1915, from decision 
of Dist. Judge, Kbandesh, in Appeal 
No. 231 of 1913, 

Civil P. C. (1908), O. 1, R. 3 and O. 2, 
Hr. 2 and 3 — Different alienations by one 
person in favour of different alienees — 
Validity of alienat ions challenged after 
alienor’s death — Cause of action supplied 
by the alienation is not identical with cause 
of action supplied by another — Joinder of 
causes of action is permissible though not 
obligatory. 

Where, on the death of a person, the question 
of title arises and several alienations made by 
the deceased on different days to different alie- 
nees are challenged in an ejectment suit by an 
heir of the deceased, it is open, or competent or 
lawful for the plaintiff to join as co-defendants 
various alienees who are in possession of portions 
or fragments of the property in suit. But it is 
not obligatory on such plaintiff to join all such 
alienees as co-defendants at the risk of forfeiting 
his right to recover from those whom ho failed 
to join in the suit, inasmuch as the cause of 
action supplied by one alienation is not identical 
with the cause of action supplied by another. 

[P 311 Cl] 

Per Batchelor^ J. — Where the question is, 
whether the causes of action in two suits are 
different or identical, one of the most valuable 
tests of this identity is that the same evidence 
will maintain both actions: AIR 1914 Bovi 130, 
Rfl on. [P 310 C 2] 

Per Hayward, J. — In determining questions 
of non-joinder and misjoinder not only should 
the causes of action in each case bo exactly com- 
prehended, but a clear distinction should be 
maintained between the permissive nature of the 
provisions of 0. 1, R. 3, and 0, 2, R. 3, and the 
peremptory nature of the provisions of 0. 2, 
R. 2. Claims under separate causes of action as 
well as claims affecting different defendants are 
not contemplated by the peremptory provisions 
of 0. 2, R. 2; Case law discussed, [P 312 C 1] 

TF. B.Fradhan — for Appellant. 

G. S. Bao — for Respondents. 

Batchelor, J , — This appeal is brought 
by the plaintitT, His suit has been 
dismissed by both the Courts below on 
the ground that it was incompetent 
under 0. 2, R. 2, Civil P. C. The suit 
w^as brought on a sale-deed of October 
1910 passed in the plaintifT’s favour by 
defendant 1, Bahini, Bahini and Tapi 
were the daughters of one Tukaram 
Narayan who died in 1901, leaving his 
widow Bhagirathi and the two daughters 
I have named. In the year 1910, Suit 
No. 270 of that year was brought by 
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Bahini, the present defendant 1, against 
his sister, Tapi, the present defendant 2 
and Zagdu, the present defendant 4, for 
possession of Survey No. 324 which had 
been sold to Zagdu in January 1906 by 
Bhagirathi. In the same month, Jan- 
uary 1906, but a few days earlier, Bbagi- 
ratbi had sold Survey Nos. 403 and 404 
to the present defendant 3, Dagdu. It 
is found as a fact that Dagdu and Zagdu 
and the 3rd brother, Ukhardu, defen- 
dant 5, are joint in estate. The present 
suit by Bahini’s vendee was to recover 
possession of the three Survey Nos. 324, 
403 and 404. The question is, whether 
the lower Courts were right in holding 
that the suit was barred by 0. 2, R. 2 
of the Code. ThaLrule provides that 

“every suit shall include the whole of the claim 
which the plaintiff is entitled to make in respect 
of the cause of action, and that whore a plaintiff 
omits to sue in respect of any portion of bis 
claim, he shall not afterwards sue in respect of 
the portion so omitted.” 

In the view of the lower Courts the 
present claim in respect of Survey Nos. 
403 and 404 was, or was to be regarded 
as a portion of the claim agitated in 
Bahini's suit of 1910 and was based 
upon the same cause of action. It was 
consequently held that since Bahini 
omitted to sue in respect of Survey Nos. 
403 and 404 in 1910, the plaintiff was 
debarred from preferring his claim to 
those numbers in the present suit. 

The question whether that decision is 
right, seems to me to turn entirely upon 
whether the cause of action in the 
earlier suit was identical with, or differ- 
ent from, the cause of action in the 
present suit, and I differ from the lear- 
ned Judges of the Courts below because, 
in my opinion, the two causes of action 
are distinct. As was said in Zas/unaf/i 
Bamchandra v. Nathoo Eeshav (l): 

“tbe expression ‘cause of action* refers to the 
media upon which the plaintiff asks the Court 
to arrive at a conclusion in his favour” 

and 

"to every fact which it would bo necessary for 
the plaintiff to prove in order to support his right 
to the judgment of the Court.” 

Where the question is, whether the 
causes of action in two suits are differ- 
ent or identical, one of the most valu- 
able tests appears to me to be that 
supplied by the authority of Brunsden 
V. Humphrey (2) where Bowen, L.J,, in 
delivering jud gment, quoted the follow . 

1, AIR 1914 Bom 130=25 I 0 73=33 Bom 444. 

2, (1884) 14 Q B D 141=53 L JQ B 476. 
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ing words used by ,De Grey/C.J., in 
Hitchen v. Campbell (3): 

“The principal consideration is, whether it 
be precisely the same cause of action in both, 
appearing by proper averments in a plea, or by 
proper facts stated in a special verdict, or a 
special case. One great criterion of this identity 
is, that the same evidence will maintain both 
the actions.” 


And that test was applied by the Lord 
Justice for the decision of the particular 
case then before the Court. Adopting 
that same test here, it seems to me clear 
that the causes of action in the two 
suits were distinct. In the former suit 
the facts, which the then plaintiff was 
under obligation to prove in order to 
entitle her to the Court’s judgment, were 
that on the death of her mother the 
property devolved upon her and that 
the alienation to Zagdu of Survey No. 
324 was invalid. But the facts, which 
Bahini or her vendee, the plaintiff, 
would have to prove in this suit in order 
to recover judgment, would be not only 
that Bahini took the property on the 
death of her mother, but that the sale 
to Dagdu of the different Survey Nos. 
403 and 404 was invalid in law, in 
other words, the two sets of facts which 
ftequire to be proved in both suits in order 
to enable the plaintiff to succeed were 


different sets of facts, and it follows, in 
my opinion, that the causes of action 
must be pronounced to be different. Mr. 
Rao in support of the judgment under 
appeal has called our attention to Nundo 
Kximar Nasker v. Banomali Gayan (4) 
which was cited with approval in Uma~ 
■hai Ma^igeshrao v. Vithal Vasudeo Shetti 
(5). But these decisions do not, in my 
opinion, conflict wdth the view which I 
have expressed. They go no further, as 
T understand them, than deciding that 
it is open or competent or lawful for a 
plaintiff suing in ejectment to join as 
co-defendants various alienees who are 
in possession of portions or fragments of 
the property in suit. They do not, I 
think, decide, what alone" would assist 
the respondents here, that it is obliga- 
tory upon such a plaintiff to join all 
such alienees as co-defendants at the 
nsk of forfeiting his right to recover 
from those whom he fails to join in his 
nrsb suit: in other words, they do not 
l oecide that the cause of action supplied 
(1771) 2 W B1 827=3 Wils 304 " 

4. (1902) 29 Gal 871. ^ 

■s. (1909) SS'Bom 293=1 1 0 120 . 


by one alienation is identical with the 
cause of action supplied by another. 
Upon these grounds I am of opinionj 
that the lower Courts were wrong in 
dismissing the plaintiff’s claim upon 
the preliminary ground that it was bad 
under O. 2, E. 2. The decree of the 
lower 'Court must he reversed and the 
suit must be remanded to be heard and 
decided on its merits in regard to 
Survey Nos. 403 and 404. As to Survey 
No. 324 the decision of the lower Courts 
has not been impugned before us and 
will stand. Costs of the appeal will be 
costs in the suit, 

Hayward, 7. — I concur. The causes 
of action were, in my opinion, not the 
same in .the two suits. The cause of 
action in the suit of 1910 consisted of 
the title arising on the death of Bhagi- 
rathi and the alleged invalidity of the 
sale-deed relating to Survey No. 324 in 
favour of Zagdu. The cause of action 
in the present suit of 1912 consisted of 
the title arising on the death of Bbagi- 
rathi and the alleged invalidity, not for 
present ’purposes of the sale-deed relat- 
ing to Survey No. 324 in favour of 
Zagdu, but of another sale-deed relating 
to other Survey Nos. 403 and 404 in 
favour of another man, Dagdu. No 
doubt those two separate causes of 
action might have been joined together 
in one suit, as raising the common 
question of title arising out of the death 
of Bhagirathi and affecting to some 
extent each of the two different defen- 
dants, under the permissive provisions 
of 0. 1, R. 3, of the Schedule of the 
Civil Procedure Code as in the cases of 
Nundo Kumar Nasker v. Banomali 
Gayan (4) and Umabai Mangeshrao v. 
Vithal Yastideo Shetti (5). But that is 
quite another thing from holding that 
those two separate causes of action 
ought to have been joined together in 
one suit against the two different defen- 
dants. The two causes of -action were 
clearly separate, because the invalidity 
of the sale-deed in favour of Zagdu could 
not have 'been established solely by 
proof of the invalidity of the sale-deed 
in favour of Dagdu. Nor would proof of 
the invalidity of the sale-deed in favour 
of Zagdu alone have sufficed to settle 
the invalidity' of the sale-deed in favour 
of Dagdu. They could not be supported 
byjthe same evidence and that was the 
test adopted in the case of • Kashinath' 
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Eamchandra v. Nailioo Keshav (l). 
Moreover the two causes of action affec- 
ted different defendants. There was 
therefore no legal necessity to join them 
in one suit, as neither claims under 
separate causes of action nor claims 
affecting diffe’rent defendants are con- 
templated by the peremptory provisions 
of 0. 2, R, 2, Schedule of the Civil 
Procedure Code. It would not have 
mattered even if the two separate causes 
of action had jointly affected the differ- 
ent defendants and had not involved a 
several liability of each of the two 
different defendants. For they would 
still have been beyond the contempla- 
tion of the peremptory provision of 
0. 2, R. 2, though within the permissive 
provisions of 0. 2, R. 3, of the Schedule 
to the Civil Procedure Code. 

I have ventured to add these remarks, 
as it seems to. me essential for the proper 
determination of these somewhat difficult 
questions of non-joinder and misjoinder 
that not only should the causes of action 
in each case be exactly comprehended 
but that a clear distinction should 
be maintained between the permissive 
nature of the provisions of 0. 1, R. 3, 
and 0. 2, R, 3, and the peremptory 
nature of the provisions of 0. 2, R. 2 
Sch. 1, to the Civil Procedure Code. 

G.P./u.K. Suit remanded. 
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Batchelor, Ag. C. J. and Shah, J. 

Kashibai Ramchandra G/mto— Plain- 
tiff— Appellant. 

V. 

Tatya Genu Pawar and others — Defen- 
dants — Respondents. 

Second Appeal No. 128 of 1914, De- 
cided on 10th August 191G, from deci- 
sion of 1st Class, Sub-Judge, Sholapur, 
in Appeal No. 76 of 1911. 

Hindu Law— Mitakshara school — Widow 
executed two simultaneous deeds — One pur* 
ports the adoption of a major boy— The other 
gifts away certain property to a kinsman— 
1 he adoptee acquiesces in the latter deed— 

He cannot 'afterwards impeach the deed of 
gift as it is regarded as afamily arrangement* 

^ Hindu widow executed two documents at 
the same time, by one of which she adopted 
defendant 1 who was of full age, and by the 
other, which was termed a will, she devised cer- 

granddaughter, the plain- 
tiff. The properties specified in the will wore 

excluded from the adoption deed and the will 
was attested by defendant 1, his brother, a 
qualified pleader who acted as defendant’s Iwal 

adviser and by his father. In a suit by plain* 


tiff to recover property bequeathed to her from 
defendant s alienees, it was contended for the 
latter that the widow had no power to make 
an absolute disposition to plaintiff: 

Hfld: that the two deeds, taken with circum- 
stances attending their execution, constituted a 
family arrangement, and that the attestation of 
the will by defendant, who was an adult, and: 
his acquiescence in the arrangement precluded 
him from impeaching the bequest to plaintiff- 
27 Mad 577, Ref. [p 313 c i] 

K. H. Kclkar — for Appellant. 

B. G. Bao — for Respondent. 

Batchelor. Ag. G. J. — The circum- 
stances giving rise to this appeal are 
these: The plaintiff is the daughter of 
one Nana, who was the son of Bapurao 
bin Yithalrao. On Nana's death, hie 
father Bapurao took an absolute estate 
in the property by survivorship, Bapu- 
rao however survived his son only four 
days. On his death, his widow Laxmi- 
bai became entitled for a widow’sestate, 
Bapurao before his death recommended 
Laxmibai to adopt defendant 1, who is- 
Bapurao’s brother’s son. At the same 
time there was a granddaughter, the 
present plaintiff, to be provided for.^ 
Thus at one and the same time Laxmi- 
bai by two documents made the adop- 
tion of defendant 1 and also executed 
what is termed a will devising certain 
property to the plaintiff. Defendant I 
did not appear at the trial of the suit 
and the contesting defendants now are- 
alienees from defendant 1. In the Court 
of first instance, Mr. V. P. Raverkar, in 
a careful judgment decreed the plain- 
tiff’s suit. That decree was reversed on 
appeal to the first class Subordinate 
Judge, Mr. Kaneker. But of his judg- 
ment it will be enough to say that no 
one before us has relied upon it. and it 
has appeared extremely difficult to ex- 
tract from it any intelligible principle. 

The question before us is whether the 
plaintiff is entitled to the property that 
she claims. The claim in the plaint is 
based upon the provisions of the will of 
Laxmibai. But in reality what we have- 
to consider and determine is the effect 
of the two contemporaneous documents 
executed on 10th June 1895 in the pre- 
sence of many witnesses. It appears to 
me indisputable that these two docu- 
ments must be read together and that 
so read, they constitute a single family 
arrangement disposing of the properties^ 
to which they refer. Certain of those 
properties are ^specified in the instru- 
ment in the plaintiff's favour, while the^ 
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others are similarly specified in the deed 
of adoption of defendant 1. In this 
latter deed it is made quite clear that 
defendant 1 as the adopted son of Bapu- 
rao bin Vithalrao •will be entitled, not 
to the whole property of his adoptive 
father, but only to that particular por- 
tion of it which is described in the 
document. The will in favour of the 
plaintiff is attested by defendant 1, by 
his father, and by his brother, that 
brother being a qualified pleader, who 
was defendant I’s legal adviser in these 
transactions. It must therefore, in my 
opinion, be inferred that defendant 1, 
who was then of full age, deliberately 
accepted this family arrangement, and 
that he took the advantage which the 
^arrangement conferred upon him. That 
being so, it appears to me that in this 
appeal we are not concerned with that 
class of cases which consider the posi- 
tion when a bargain made between the 
adopting widow and the guardian of an 
adopted infant diminishes the estate 
which the adopted son would otherwise 
take. The essential fact here is that 
the adoptee at the time of his adoption 
was of full age. There appears no parti- 
cular authority in which the legal posi- 
tion of such an adopted son is formally 

considered, but in Visalakshi Ammal 
V. Sivaramien (l) Sir SubramaniaAyyar, 
Offg. C. J, and Benson, J., in making the 
reference to the Full Bench expressed 
the following opinion upon the point: 

* ■where the person given in adoption 

18 oE full ago and assents to the conditions and 

agreements between the parties giving and 
receiving, a case which would be very rare, and 
1? such assent would preclude .any ques- 

tion like the present being raised, the transac- 

tion would take place without any reference to 

the adopted son’s will and consent.” 


This expression of opinion favours 
the view which I am taking that defen- 
dant 1 having deliberately accepted the 
family arrangement and its advantages 
must now be held to it. It appears to 
me no answer to say that the widow 
iiaxmibai was not empowered to be- 

husband’s property to the 
plaintiff, and that if she had no such 
power in law, she certainly did not 
obtain It by reason of the adoption. It 
must be admitted that Laxmibai had 
no such power. But the disposition in 
the plaintiff’s favour seems to me to be 
igg d, not because it was a bequest by 
1. (1904) 27 Mad 577 (F B). 
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Laxmibai, bufc because ifc was part of 
the single family arrangement which 
all' the parties accepted, including de- 
fendant 1. The ground of the plaintiff’s 
successful claim seems to me, in other 
words, to be, not Laxmibai’a will, but 
that of which this will is evidence, 
namely, the family arrangement. Mr.Rao 
has called our 'attention to the well- 
known decision of their Lordships of 
the Privy Council in which it was laid 
down that the mere attestation of a 
document must not be taken to import 
any concurrence in tho provisions of 
that document. But our decision is far 
from infringing this pronouncement- 
For in this case we have, in order to 
prove defendant I’s acquiescence in the 
arrangement, not only the attestations 
of himself and his legal adviser onLax- 
mibai’s will, but also the more eloquent 
fact that he was content to accept the 
deed of adoption, which in terms re- 
stricted the property to which he was 
entitled. On these grounds it appears 
to me that the trial Court’s decision is 
right, and that the plaintiff under tho 
arrangement made is entitled to the 
property which she claims. I would, 
therefore reverse the decree under ap- 
peal and restore that of the Subordi- 
nate Judge of trial with costa through- 
out. 

Shah, J. — I agree. 

G.P./b.K, Decree reversed^ 
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Scott, C. J. and Heaton, J. 

Emperor 

V. 

Khalpa Ranchod — Accused. 

Criminal Confirmation No. 11 of 1916,, 
decided on 14th June 1916, against con- 
viction and sentence of Political Agent, 

Mewas Estates, West Khandesh. 

Criminal P. C. (1898), S. 428— S. 4, R. 44, 
Act 11 of 1846, empowers High Court to- 
entertain appeal of accused convicted by 
Agent Mewas Estates — And to obtain addi- 
tional evidence if necessary — Criminal 

P. C.. S. 428. 

Section 4, Act 11 of 1846, combined with R. 44 
ofithe rules made under the Act, empowers the 
High Court to entertain the appeal of an accused 
person convicted by the Agent of Mewas Estates 
in West Khandesh and, if necessary, to resort to 
the provisions of S. 428, Criminal P. 0., for the 
purpose of obtaining any additional evidence 
that may be necessary. [P 315 C 1] 

jS. S. Patkar and Government Pleader 
— for the Crown. 

S. Gokhale — for Accused. 
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Judgment .— have before us a re- 
ference by the Political Agent of Mewas 
Estates in West Khandesh in which we 
have to decide whether a sentence of 
death passed by the Agent upon the ac- 
cused should be confirmed. We have 
also before us an appeal by the accused 
against the sentence. The accused is 
stated to ))6 a resident of Boripada in 
the Naia State, taluka Taloda, District 
West Khandesh, and the murder is said 
to have been committed at Boripada, 
Nala State, and the charge is framed ac- 
cordingly. 

The question is whether the Agent for 
the Mewas Estates has jurisdiction in 
the case of a murder committed at Bori- 
pada. Act 11 of 1846 recites that whereas 
it has been deemed expedient to exempt 
from the jurisdiction of the civil and 
criminal Courts of the Bombay Presi- 
dency certain portions of the Purganas 
of Nandurbar, etc., in the Province of 
Khandesh, it is enacted that so much of 
Appendix A, Regn. 29 of 1827 of Bombay 
Code, as declares the villages contained 
in the schedule annexed to the Act, and 
the lands attached thereto (being parts 
of the Purganas of Nandurbar, etc.), 
subject to the Regulationsestablished for 
the administration of civil and criminal 
Justice in the Bombay Presidency, be 
repealed ; and it is enacted that from 
and after the said day the administra- 
tion of civil and criminal justice, the 
superintendence of the police, etc., shall 
vest in such Agent to the Governor of 
Bombay as shall be appointed by the 
Governor of Bombay in Council, and it 
shall be competent to the Governor in 
Council, by an order in Council, to pre- 
scribe such rules as he may deem proper 
for the guidance of the agent aforesaid 
and of all the officers Subordinate to 
his control and authority, and to deter- 
mine to what extent the decision of 
the Agent in civil suits shall be final, 
and to define the authority to be exer- 
cised by the Agent in criminal trials, 
and what cases he shall submit to 
the decision of the Sudder Foujdaree 
Adawlut : and it is enacted by S. 4 that 
upon the receipt of any criminal trial 
by the Agent under the rules which 
may bo prescribed by the Governor in 
Council, the Sudder Eoujdaroe Adawlut, 
shall proceed to pass a final judgment 
or such other order as may after mature 
consideration seem to the Court requi- 


site and proper, in the same manner as 
if the trial had been sent up in ordinary 
course from a Sessions Judge. 

Now the villages described in the 
schedule include as belonging to the 
Chief, styled Oomed walad Pacha 
Parvee of Nal, an uninhabited village of 
Nal and certain other uninhabited vil- 
lages and the inhabited village of 
Goolyamba. There is no mention of any 
village of Boripada. The next legisla- 
tion which affects the district in charge 
of the Political Agent of the Mewas 
Estates is Act 14 of 1874, which re- 
pealed Act 11 of 1846 but provided that 
all rules theretofore prescribed by the 
Governor-General in Council or the 
Local Government for the guidance of 
officers appointed within any of the 
Scheduled Districts for all or any of the 
purposes mentioned in S. 6 and in force 
at the time of the passing of the Act, 
shall continue to be in force, unless and 
until the Governor-General in Councilor 
the Local Government, as the case may 
be, otherwise directs; and Part 2 of the 
schedule to that Act includes the vil- 
lages of the following Mewasi Chiefs, 
the Parvi of Nal and otherChiefs. That 
brings us to the rules made under 
Act 11 of 1846. Rr. 35. 37 and 44 ate 
the relevant ones in this connexion. 

R. 35 provides that: 

"the absolute jurisdiction of the agent in on^ 
minal cases shall extend to fine and imprison- 
ment for five years, with or without hard labour; 
and sentences involving a punishment beyond 
that period, or of greater severity, must be 
mitted for the confirmation of the Sudder Fony 
daroe Adawlut." 

Rule 37 provides that : 

"the agent will obey all injunctions and orders 
of the Sudder Foujdaree Adawlut, and will return 
processes duly executed ns required by thftt 
Court, and will forward from time to time such 
periodical or other returns as may be called for 
by the Judges of the Sudder Foujdaree Adawlut." 

Rule 44 provides that : 

"the Sudder Foujdaree Adawlut shall be em- 
powered to call for the agent’s proceedings in 
any case, on petition being made to that Court 
by any party against whom a sentence may have 
been passed by the agent, and the Sudder Court 
may hereafter proceed according to the provisions 
of S. 4, Act 11 of 1846." 

Now S. 4, Act 11 of 1846, as has 
already been shown, provides that the 
Sudder Foujdaree Adawlut, on the re- 
ceipt of any criminal trial referred by 
the Asjent, should proceed to pass a final 
judgment, in the same manner as if the 
trial bad been sent up in ordinary 
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course from a Sessions Judge. That 
provision, taken in conjunction with the 
■R. 44, which permits of a petition being 
|made by a party against whom a sen- 
jfcence has been passed by the Agent, 
^appears to us to permit the High Court 
jto entertain the appeal of the accused, 
jand if necessary, to resort to the pro- 
Ivisions of S. 428, Criminal P. 0., for the 
ipurpose of obtaining any additional evi- 
'*dence that may be necessary. 

[The High Court directed the Sessions 
Judge of Dhulia under S. 428, Criminal 
P. C,, to take additional evidence on the 
'.point whether the village of Naripada 
'Was within the jurisdiction of the Agent. 
The Sessions Judge took evidence and 
found that the village was within the 
jurisdiction of the Agent. The High 
Court thereupon considered the case on 
the merits and sentenced the accused to 
■transportation for life.— 

^.p./r.K. Sentence modified. 


lower Court has decided this as a preli- 
minary point against the applicant and 
decided it wrongly. There is a fur- 
ther question of fact to be answered. 
The opponent denies that the applicant 
is a beneficiary under the will or has 
any interest whatever in the estate of 
the deceased. If that be so, he would 
clearly have no locus standi in any such 
proceedings as these. But that ques- 
tion must be dealt with by the learned 
Judge below. We set aside his order 
and remand the application to be dis- 
posed of in accordance with the fore- 
going observations. Costs to abide the 
result. 

G.p./r.k. Order set aside. 

A. I. R. 1916 Bombay 315(2) 

Scott, C. J. and Heaton, J. 

Gani Latif and others — Plaintiffs — 
Appellants. 

V. 


A. I. R. 1916 Bombay 315(1) 

Beaman and Heaton, JJ. 
^avasji Sorahji Aibada — Appellant. 

V. 


Bai Dinhai — Respondent. 

First Appeal No. 44 of 1916, Decided 
^on 8th August 1916, from decision of 
Dist. Judge, in Misc. Appln. No. 77 
of 1915. 


Will— Probate —Executor called upon fc 
citation to accept or renounce; ifaccepi 
can be compelled to take probate within 
limited time —If he fails Letters of Admi 
lustration with a copy of the will may b 
granted to a competent person. 

An executor called upon by citation to accep 
or renounce is compellable, if he accepts, to tak 
out probate within a limited time. If he doe 
not do so Letters of Administration with a cop 
of the will annexed may be granted to any com 
petent applicant. [p 315 q i 

G.N.Thalcor — for Appellant. 


K. N . Koyajee — for Respondent. 

Judgment. — An executor called upon 
by citation to accept or renounce is 
clearly compellable if he accepts, to take 
out probate within a limited time. If 
he does not do so, Letters of Admini- 
stration with a copy of the will annexed 
may be granted to any competent ap- 
plicant. This is the principle of the 
decision in the cases of Motibhai v. Kar- 
sandas Narayandas (l) and Dayabhai 
aptdas V. Damodar Tapidas (2). The 


1- (1895) 19 Bom 123. 
2. (1896) 20 Bom 227. 


Manilal Mnlji and others — Defen- 
dants — Respondents. 

Original Civil Appeal No. 52 of 1915, 
Decided on 20th January 1916, against 
judgment of Macleod, J. 

Contract— Construction— Contract for sale 
of goods — Defendants liable under contract 
for^ immediate despatch of goods ordered 
which were at their possession and for ba- 
lance intimation was to be given to plain- 
tiffs of their probable arrival who were not 
to refuse for delay — Defendants vendors 
having discretion to send or not to send 
every single article out of those mentioned 
in order — Large quantity of goods ordered — 
Defendants expressing inability to comply 
with order owing to war conditions— Suit 
for damages — As soon as plaintiffs placed 
orders contract became binding— Contract 
not indefinite by reason of omission of 
maximum limit of purchase — Court can re- 
fuse damages for large and unreasonable 
orders — Defendants were not entitled to re- 
fuse altogether to perform order received. 

Plaintiffs, a firm carrying on busiuess in Bom- 
bay and Ellichpur, contracted with defendants, 
merchants in Bombay, for the purchase of aliza- 
rine dyes. On 25th April 1914, the plaintiffs execu- 
ted a document whereby they agreed to place all 
their orders with defendants for alizarine dyes at 
a specified rate. A varying scale of discount was 
allowed up to a purchase of 300 drums. On the 
back of the document were noted the defendants’ 
conditions signed by their agent. One of them 
was that the defendants were responsible for the 
immediate despatch of goods ordered which 
were in their godown and as to the balance, inti- 
mation was to be given to plaintifis of their pro- 
bable arrival who .should not refuse to pur- 
chase on the ground of delay. The last condi- 
tion w^s that the goods were to be credited ac- 
cording to the date of despatch mentioned in the 
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railway receipt and tlic vendors were to have 
the discretion to send or not to send every single 
article out of those comprised in the order. In 
pursuance of this agreement the plaintiffs order- 
ed from the defendants on various dates 36 casks 
of ali;iariue paste which were all duly despatch- 
ed. Subsequently further orders were placed for 
large quantities of the same commodity. The 
defendants expressed inability to comply with 
these orders owing to conditions created by the 
war. - Plaintiffs thereupon instituted the pre- 
sent suit for Rs. 71,400 for damages, being the 
difference between the contract rate and the 
market price of the goods. The trial Judge, Mac- 
leod, J., held that the omission to fix in the con- 
tract the maximum limit of purchase rendered 
the contract indefinite and unenforceable and 
that the condition giving the vendors freedom to 
send or not to send any articles out of those 
ordered was fatal to the plaintiff's claim. On 
appeal; 

Held: (1) that on a proper construction of the 
written document, as soon as the plaintiffs placed 
an order with defendants, there was a binding 
contract for the supply of goods mentioned in the 
order but, until such order was received, it was 
open to the defendants to withdraw from the 
transaction bv giving notice to the ‘plaintiff: 
afford /Indies, (1862) 12 CJ5(ns)i748; Cireat 
Northern liailicay Co. v. Mitham, (1877) 9 C P 
16 and 24 Bom 07, Ref, LP 316 C 2] 

(2) that the contract was not indefinite by rea- 
son of the omission of the maximum limit^ of 
purchase and that it was open to Courts to reject 
dishonest claims for damages based on alleged 
failure to comply with largo and unreasonable 
orders: In re Gloucester Muyiicipal Election 
Petition, Ford v, Neivth, (1901) 1 K B 688 and 
Reg, V. Demers, (1900) A G 103, Ref. [P 317 G 1] 

(3) that the last condition of the contract was 

not applicable to the order for hermetically seal- 
ed drums of one uniform quality, and that it 
did not empower the defendants to refuse altoge- 
ther to perform an order which they had re- 
ceived. IP 31 < Cl] 

Setalvad, Kanga and Ji7i7iah— for Ap- 
pellants. 

Desai and Inverariiy — for Respon- 
dents. 

Scott, G. J.— The claim made by the 
plaintiffs is for damages for non-deli- 
very of 254 casks of alizarine dyes which 
the plaintiffs at Ellichpur had ordered 
from the defendants in Bombay. 

Exhibits A and B are signed by the 
plaintiffs’ and the defendants agent res- 
pectively and sufficiently evidence the 
terms agreed to by the parties. The 
plaintiffs agreed to purchase goods on 
the conditions at the back of Ex. A, and 
the defendants by their agent agreed to 
the transaction, or sauda as it is called 
in Ex. B. The plaintiffs in Ex. A agree 

not to purchase alizarine goods from any 
other person nor to sell to any other 
person, while the defendants agree not 


to send their sun brand goods of aliza- 
rine to any merchant at Ellichpur other 
than the plaintiffs. The conditions in- 
clude a shifting scale of commission or 
discount to be allowed upon the agreed 
rate of 7 annas and 9 pies per pound, 
net rate, Bombay godown delivery, the 
discount varying according to'.the amount 
which should be purchased up to 300 
drums in the course of a year. On the 
back of the document, which is a print- 
ed form filled in certain parts in manus- 
cript, the conditions are stated upon 
which the defendants are prepared to 
supply the goods. The first condition 
is that on an order* reaching the officeas 
to the goods out of the same which may 
be ready in the godown the same will 
be sent, and as to the remaining goods^ 
intimation will be given of their arrival. 
On receiving the order, as to the goods 
which may not be ready, the merchant 
is to be responsible for taking the whole 
of such 'goods, notwithstanding the 
period which may have elapsed, ^provi- 
ded he does not ask after twenty days 
that the goods should not be sent. The 
last condition provides that the goods 
will have to be credited according to 

the date of despatch mentioned in-tha 

railway receipt and the sellers shall 
have discretion or liberty to send or not 
to send every single article out of those 
comprised in the order. 

The document. Ex. A, even when read 
with Ex, B, does not impose any obliga- 


tion upon the plaintiffs to take any speci- 
fic quantity of goods and the quantity to 
be sent could only be ascertained as 
soon as the plaintiffs had sent an order 
for some of the goods. As soon as the 
order was received by the defendants, 
there would be a binding contract for 
the supply of goods mentioned m the 
order, but until such an order was re- 
ceived, it would be open to the defen- 
dants to withdraw from the transaction 
by giving notice to --the plaintins. 
That we take to be clear upon the an- 
thority of Of ford y Davies [\)\ OreaV 

Northern Bailway Co. 

Bengal Goal Go. Ltd. v. Borneo Wad^a 
& Co. (3). The learned Judge of the 

lower Court has however apparently 

. 1 V 1 AVO. for in his iudg- 


ment he states*. 

1 . (1862) 12 0 B (n s) 748. 

2. (1877) 9 0 P 16. 

3. (1900) 24 Bom 97. 
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If the writing of 25th April had stated that 
the plaintiffs agreed during twelve months to 
purchase from the defendants up to 300 casks of 
this particular dye, it might be said that the de- 
fendants by accepting the document had created 
a continuing offer whereby they pledged them- 
■selves to accept any order from plaintiffs up to 
300 casks during the twelve months at the rate 
mentioned, and it has been contended that that 
is the effect of the document. As far as I can 
see, one important item which should have been 
mentioned in the document of 25th April, viz., 
the actual number of casks up to the limit of 
which the plaintiffs might send orders, has been 
omitted. . . . It may be that the parties thought 
that they specified in the writing the limit up to 
which the plaintiffs might send orders, but the 
Court is not concerned with what the parties 
thought they were doing. It is only concerned 
with what the parties have actually done. So 
•owing to these omissions the writing is so indefi- 
nite in its terms that no effect can be given 
to it.” 

It does not appear to us that the 
omission of the maximum which might 
be ordered is any reason for not giving 
effect to the terms of Ex. A, provided 
^any order has in fact been given. It 
|might be that an order on a document 
inot limited as to amount, as the learned 
Judge held this document to be, might 
be so large as to be utterly unreasonable, 
and have been sent merely for the pur- 
pose of creating a dishonest claim for 
damages, but such a case could easily be 
disposed of by the Court if it arose and 
fche fact of such a possibility would be 
no reason for not giving effect to any 
bona fide orders sent according to the 
terms of the document. It may be ob- 
served that in the case of tender, for in- 
stance, Great Northern Bailway Go. v. 
Mitham (2); In re Gloucester Munici'pal 
Election Petition, Ford v. Newth (4) and 
Beg, V. Demers (6), the tender which 
created a continuing offer was in no case 
limited in amount, but that was not 
held to be a reason for not giving effect 
to the terms of the document. 

The learned Judge having come to the 
■conclusion that Ex. A was so indefinite, 
■for the reason stated, that it could not 
be given effect to, dismissed the suit, 
and, if that reason is good, it was suffi- 
cient to justify the dismissal. Conse- 
■quently the proceeding upon which the 
trial had taken place came to an end. 
That proceeding was a summons for in- 
'Spection in order that the plaintiffs 
might be able , to ascertain from the 
documents in the possession of the de- 

(1901) 1 KB 683. 

•6. (1900) A 0 103. 


fondants the amount of the different 
orders which they had sent for execu- 
tion to the defendants under the docu- 
ment of 25th April, subsequent to the 
first order of 36 drums which had been 
executed, and the extent to which the 
defendants were able to comply with 
such orders. The learned Judge also 
held that the plaintiffs’ case must fail 
by reason of the term of 01. 5 of 
the conditions on the back of Ex. A. 
He held that that conditions enabled 
the • defenants ito say on receipt 
of the order that they do not choose 
to send the goods. It appears to us 
that that is reading a condition in- 
serted for the benefit of the defendants 
far too strictly against their opponents. 
The condition must, if possible, be read 
as a whole and reconciled, and such a 
reading of condition 5 appears to us 
to be inconsistent with condition 1 
which is that on the order reaching the 
office the goods which are ready in the 
godown are to be sent. Again it would 
be difficult for us to adopt the sweeping 
interpretation of the lower Court with 
regard to condition 5, even if it stood 
alone, for the first line of the condition 
is that the goods will have to be credit- 
ed according to the date of despatch in 
the railway receipt, so it assumes a per- 
formance of the order at all events to 
some extent. Then it proceeds to men- 
tion the discretion or liberty which is 
retained by the defendants, and the 
words indicating the discretion com- 
mence: 

“ Order me se” (* * * *), i. e,, ‘out of the 

order* the defendants are to have a discretion to 
send or not to send “/twr ek chij" (* * *) 

‘every single thing.’ ” 

The condition appears to us to be more, 
appropriate to an order for alizarine 
dyes put up in tins and packed in boxes 
from which certain tins might be ab- 
stracted or certain tins of a particular 
colour might not be inserted and to be| 
less appropriate to a contract for hermeti- 
cally sealed drums of alizarine paste of 
one uniform colour, such as the goods 
the subject of the document of 25th 
April. But however that may be and 
even conceding that in a proper case the 
condition 5 might apply to an order for 
drums of alizarine paste, we do not 
think that it can be read as importing a 
power in the defendants to refuse alto- 
gether to perform an order which they 
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ihave received. It is also to be observed 
that the defendants have undertaken to 
perform the plaintiffs’ order or orders 
of August as soon as the goods arrive. 
That appears from their letter of 13th 
August, aud again from their letter of 
20fch August. With reference to the 
order of the 8th they say: ‘‘We shall 
send the goods when the steamer ar- 
rives.” Again in their letter of 29th 
August, referring to a letter of which 
tlie date is not given, they say; “On 
arrival of the steamer we will send the 
casks to you.” They could hardly after 
making that promise on the receipt of 
the order, refuse execution on the ground 
that although they had the casks arriv- 
ed freshly from Europe, they did not 
care to perform the order. 

Wo are therefore of opinion that the 
grounds upon which the suit was dis- 
missed cannot be supported, and the de- 
cree must be set aside as also the order 
discharging the summons. We remand 
the case for disposal to the lower Court. 
Defendants must bear their own cost of 
the hearing before Macleod, J., and of 
this appeal. Plaintiffs’ costs, costs in 
the cause. 

G.r./a.K. Order accordingly. 
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Scott, C. J. and Heaton, J. 

Bai Dhoali and others — Defendants 
^ipellants. 

V. 

Umedbhai Bhulabhai Plaintiff 

— Kespondent. 

Civil Appeal No. 27 of 1915. Decided 
in lOth June 1916, against order of Joint 
udge, Ahmedabad, in Appeal No. 48 of 
913 

(a) Civil P. C. (5 of 1908). S. 11, Expl. 4— 

tes judicata— Plaintiff’* claim for posses- 
ion was really a claim in virtue of his pur- 
base of the mortgagee’s rights— So a deci- 
ion on this point is not res judicata in a suit 
or the recovery of the mortgage money. 

In ISOC, the father of defendants 1 and 2 pur- 
)orted to mortgage to one I? an unrecognized 
;har 0 ofa bhag, contrary to the provisions of 
he Bhagdari Act. The mortgage-deed provided 
,hat, after possession by. the mortgagee for eleven 
;cars, the mortgage amount '^as to be paid to 
lim whenever ho should doraae^ at, oithpr out 

)f the property or by the mortgagor or his heirs 

lersonally. H obtained possession of the land 
mder the professed mortgage and subsequently 
ais rights were purchased by plaintiff n^t 

*''(b) Contract Act {9 of 1872), S. 24— Con- 

lideration being unlawful agreement was 
iroid and a suit for repayment must be 


brought within three years— Art. 62, Lim. 

Act {9 of 1908). 

In 1910 plaintiff filed a suit for possession 
of the land against the representatives of R and 
of the mortgagor, in which no claim was made 
for payment of the amount of the mortgage- 
debt, nor v/as it alleged that any demand had 
been previously made. The suit was dismissed 
on the ground that the mortgage was invalid^ 
and unenforceable. 

In 1911 plaintiff brought the present suit to 
recover the amount of the mortgage-money from 
the estate of the deceased mortgagor, and, in the 
alternative, to recover a smaller sum from the 
holder of a decree against the representative o^ 
the deceased mortgagee : 

Held : (1) that the claim was not barred by 
res judicata, inasmuch as (a) the claim for pos- 
session was not really a claim on the mortgage, 
but a claim by virtue of the purchase by the 
plaintiff of the mortgagee's rights and (b) at the 
time of the suit of 1910 his right had not matu- 
red, because no demand had been made since 
the expiry of the eleven years mentioned in the 
deed; (2) that the claim was barred by Art. 62, Lim. 
Act, inasmuch as the consideration being unlaw* 
ful, the mortgage and the agreement to pay con- 
tained therein were void according to S. 24, Con- 
tract Act, and the mortgagee’s right was to claim 
repayment of money advanced to the 'mortgagor 
within three years of the date of the mortgage- 
deed, as money had and received. [P 819 0 1,2] 

G. N. Thako ) — for Appellants. 

T. E. Desai—ior Eespondent. 

Judgment . — In 1896 Kalidas Hari- 
bhai, father of the first two defendants,, 
purported to mortgage to Eanchhod 
Madhodas, whose representative defen- 
dant Snow is, ao unrecognized share of a 
bliag or the narva, contrary to the pro- 
visions of the Bhagdari Act. Such 
mortgage by reason of those provisions 
was void ab initio. The mortgage-deed* 
provided that after possession by the 
mortgagee for 11 years the mortgage 
amount was to by paid to him, when- 
ever he should demand it, either out of 
the property or by the mortgagor or hia 
heirs personally. Ranohhod under the 
professed mortgage obtained possession 
of the land, and subsequently his rights 
under the mortgage claim were sold and 
purchased by the plaintiff at a Court- 
sale. In 1910 the plaintiff filed a suit 
against the representative of Ranohhod 
and also against the representatives of 
the professed mortgagor to obtain pos- 
session from the representative of 
Ranohhod of the property then in his pos- 
session. No claim was made in that suit 
for payment of the amount of the so- 
called mortgage-debt, nor was it alleged 
that any demand had been previously 
made. The suit failed on the ground 
that the mortgage was invalid, and. 
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therefore unenforceable, and the plain- 
tiff as the purchaser of the mortgagee’s 
claim. could get no relief from the Court. 
The present suit was filed in the follow- 
ing year to recover the amount of Eupees 
788-7-0 from the estate of the deceased 
mortgagor, and, in the alternative, if 
that should not be allowed, to recover a 
smaller sum from the holder of a decree 
against the representative of the decea- 
sed mortgagee. The learned Subordinate 
Judge rejected the plaintiff’s claim ex- 
cept in so far as he claimed in the 
alternative to recover Es. 577 from the 
estate of the holder of the decree against 
the deceased mortgagee. An appeal was 
preferred to the Joint Judge who has 
held that the money claim is enforce- 
able under the mortgage-deed and has 
therefore remanded the case for trial to 
the lower Court. The question is whe- 
ther that decision is correct or not. 

It is first contended that the plain- 
tiff’s claim is inadmissible by reason of 
the law of res judicata, and it is con- 
tended that in the suit of 1910 the 
plaintiff should have claimed the amount 
of the mortgage-debt which he claims in 
the present suit and having failed to do 
so, he is barred on the footing that he 
^^light and ought to have claimed in 
that suit. We are of opinion that this 
argument should not prevail. The claim 
for possession was not really a claim on 
the mortgage, but a claim by virtue of 
the purchase by the plaintiff of the 
mortgagee’s rights. The mortgagee was 
then in possession, and the plaintiff 
^erely sought to stand in big shoes, 
out not to exercise against the mort- 
gagee any new rights under the mort- 
gage-deed. Moreover at the time of the 
suit of 1910 his right according to the 
terms of the mortgage-deed had not 
uaatured, because no demand had been 
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made since the expiry of the 11 years! 
mentioned in the deed. Therefore nci 
cause of action for the debt had arisen, 
and upon the evidence which was avail- 
able in the suit of 1910, and which was 
relevant to the suit of 1910, he had no 
occasion to sue for the payment of the 
mortgage-money. Therefore it cannot 
be said that he might and ought to have| 

put forward the present claim in that' 
suit. 

The second objection is an objection 
based upon the Indian Limitation Act 
and is of a more serious character. The 
learned Judge in discussing the question 
of limitation observes that the mort- 
gage-deed is dated 19th May 1896. 11 

years expired on 19th May 1907 and the 
suit was brought on 20th September 
1911 within the six years from the date 
of the cause of action accruing under 
the registered mortgage-deed, and there- 
fore he held that the suit was not time- 
barred. We are of opinion that the 
learned Judge was in error. According 
to S. 24, Contract Act, the 

consideration! 
or part of the consideration being un- 
lawful the mortgage-deed was void, and 
the agreement contained in the mort- 
gage to pay the mortgage debt was voidJ 
That^ being so, the consideration failed! 
ab initio, and the mortgagee’s right wasl 
as held in Javerbhai Jorahhai y. Gor-\ 
tf/tunA/'am(l), to claim repayment of thel 
money advanced to the mortgagor with-' 
in three years of the date of the mort- 
gage-deed as money had and received, 
but after three years by reason ofj 
Art. 62, Lim. Act, his remedy was bar- 
red. For these reasons we set aside thel 
order of the Joint Judge and restore thati 
of the Subordinate Judge with costs 
throughout on the plaintiff. 

- G.'P./r.k. Appeal allowed. 

1. AIR 1915 Bom 102=39 Bom 358=28 IC142 
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